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V. 

Maby  a.  Robinson,  Admx. 

Filed  at  Ottaxta  November  15, 1888. 

1.  NeoIiIOENCE — CM  a  question  of  law  or  of  fact — circwnstances  mak^ 
ing  the  question  one  purely  of  fact.  It  is  only  when  the  conclusion  of 
negligence  necessarily  results  from  the  statement  of  fact,  that  the  court 
can  be  called  upon  to  say  to  the  jury  that  a  fact  establishes  negligence 
as  a  matter  of  law. 

2.  The  fact  that  a  person  passing  over  a  sidewalk  crossing  in  a  city, 
steps  on  the  track  of  a  street  railroad,  whether  the  cars  accustomed  to 
run  thereon  are  horse  cars  or  grip  cars,  without  first  stopping  to  look 
and  see  whether  a  car  is  approaching,  is  not,  as  matter  of  law,  and  with- 
out regard  to  surrounding  circumstances,  negligence  and  a  want  of 
ordinary  care.  The  question  of  negligence  and  a  want  of  ordinary  care 
is,  in  such  case,  a  question  of  fact  for  the  jury,  in  the  light  of  the  attend- 
ant circumstances. 

3.  Where  street  car  tracks  are  in  close  proximity,  the  running  of  a 
car  or  train  of  cars  in  one  direction  at  a  rapid  speed,  without  signal  or 
warning,  over  a  sidewalk  crossing,  while  a  car  or  train  bound  in  the 
opposite  direction  is  discharging  passengers  at  such  crossing,  and  where 
the  view  of  the  approaching  train  is  obstructed  by  the  standing  cars 
from  which  the  person  injured  had  just  alighted,  is  such  conduct  as 
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fairly  t^nds  to  prove  culpable  negligence,  even  though  the  rate  of  speed 
of  the  approaching  train  does  not  exceed  that  allowed  bj  ordinance ; 
and  it  can  not  be  said,  as  matter  of  law,  that  such  conduct  is  not  neg- 
ligence. 

4.  Same — injury  to  a  child — of  imputing  negligence  to  parent.  An 
instruction  in  an  action  to  recover  for  the  death  of  a  child  six  jeard  old 
by  negligence  of  the  defendant,  based  upon  the  fact  that  the  child 
itself  was  in  the  exercise  of  ordinary  care  when  he  was  killed,  need  not 
contain  any  reference  to  the  care  or  negligence  oi;i  the  part  of  its  parent. 

5.  Where  a  child  killed  through  defendant's  negligence  was  in  the 
exercise  of  ordinary  care  and  prudence,  the  question  of  the  degree  of 
care  and  vigilance  of  its  mother  is  immaterial,  so  far  as  the  liability  of 
the  defendant  is,concerned. 

G.  In  a  c^ise  wher^  ,the  conduct  of  an  infant  would  not  be  negligence 
in  an  adult,  the  question  of  imputable  negligence  is  immaterial. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding. 

Messrs.  Hyneb  &  Dunne,  for  the  appellant : 

Appellant  was  guilty  of  no  negligence.  It  was  not  its  duty 
to  stop  at  every  crossing.  Railway  Co.  v.  Casey,  56  Ind.  396 ; 
Young  v.  Harvey,  16  id.  314. 

The  negligence  of  the  plaintiff  and  deceased  is,  of  itself, 
sufficient  to  defeat  a  recovery.  Railway  Co.  v.  Gersten,  15 
Bradw.  614. 

The  failure  to  stop  before  attempting  to  cross,  and  look  to 
see  if  a  train  was  coming,  is  negligence  per  se.  Railroad  Co. 
V.  McKean,  40  111.  236 ;  Jacob's  case,  63  id.  179 ;  Railway  Co. 
V.  Dimick,  96  id.  45;  Railroad  Co.  v.  Bell,  70  id.  102;  Rail- 
road Co.  V.  Houston,  95  U.  S.  697 ;  Haven  v.  Railway  Co.  41 
N.  Y.  296 ;  Baxter  v.  Railway  Co.  id.  503. 

The  negligence  of  the  child  must  be  imputed  to  the  parent. 
Railway  Co.  v.  Grahle,  88  111.  441 ;  Railway  Co.  v.  Stratton, 
78  id.  88;  Reed  v.  Railway  Co.  34  Minn.  557. 

This  doctrine  of  imputed  negligence, — that  want  of  care  on 
the  part  of  the  parent  or  guardian  furnishes  the  same  answer 
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to  an  action  by.  the  child  as  would  the  omission  of  proper  care 
on  the  part  of  the  plaintiff  in  an  action  by  an  adult, — is  fur- 
ther supported  by  the  following  cases :  Willetts  v.  Railroad  Co. 
14  Barb.  585 ;  Honegsburgh  v.  Railroad  Co.  33  How.  Pr.  193 ; 
16  Keys,  570 ;  Mangam  v.  Railroad  Co.  38  N.  Y.  465 ;  Whar- 
ton on  Negligence,  sec.  311,  note. 

There  can  he  no  recovery  where  the  plaintiff  is  guilty  of 
want  of  ordinary  care,  unless  the  injury  was  willfully  or  wan- 
tonly inflicted.  Railroad  Co.  v..  Weisheck,  14  Bradw.  530; 
Railroad  Co.  v.  Hetherington,  83  111.  516. 

The  cases  all  go  the  length  of  holding,  when  a  person  has 
been  injured  for  want  of  ordinary  care,  no  action  will  lie,  un* 
less  the  injury  is  willfully  inflicted  by  the  defendant.  Rail- 
road Co.  V.  Lee,  68  HI.  580 ;  Railroad  Co.  v.  Johnson,  103  id, 
614;  Railroad  Co.  v.  Sweeney,  52  id.  326;  Railroad  Co.  v. 
Gretzner,  46  id.  74;  Railroad  Co.  y.  Van  Patien,  64  id.  510; 
Railroad  Co.  v.  Green,  81  id.  19 ;  Railroad  Co.  v.  Lee,  68  id. 
576. 

Messrs.  Frank  J.  Smith  &  Helmeb,  for  the  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

In  this  case,  appellee,  as  administratrix  of  her  intestate,  a 
boy  some  six  years  old,  recovered  judgment  in  the  Cook  circuit 
court  for  $1500,  damages,  against  appellant,  for  wrongfully 
causing  the  death  of  such  intestate,  through  the  negligence  of 
its  servants.  The  judgment  was  affirmed  in  the  Appellate 
Court  for  the  First  District. 

Two  grounds  are  urged  in  this  cQurt  for  the  reversal  of  the 
judgment.  One  is,  the  refusal  of  the  trial  court,  when  the 
plaintiff  below  rested  her  case  in  chief,  to  instruct  the  jury  to 
jBaid  for  the  defendant,  because  there  was  no  evidence  of  neg- 
ligence on  the  part  of  defendant,  and  no  evidence  of  due  care 
on  the  part  of  the  plaintiff.  We  can  not  accede  to  either  of 
the  propositions  involved  in  the  motion  that  was  made  by 
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appellant.  It  is  only  when  the  conclusion  of  negligence  neces- 
sarily results  from  the  statement  of  fact,  that  the  court  can 
be  called  upon  to  say  to  the  jury  that  a  fact  establishes  neg- 
ligence, as  a  matter  of  law.  {Chicago  and  Eastern  lUinois 
Railroad  Co.  v.  O'Connor,  119  111.  686.)  The  fact  that  a  per- 
son  passing  over  a  sidewalk  crossing  in  a  city,  steps  onto  the 
track  of  a  street  railroad,  whether  the  cars  accustomed  to  run 
thereon  are  horse  cars  or  grip  cars,  without  first  stopping  and 
looking  to  see  whether  a  car  is  approaching,  is  not,  as  matter 
of  law,  and  without  any  regard  to  surrounding  circumstances, 
negligence  and  a  want  of  ordinary  care.  The  question  of  neg- 
ligence and  a  want  of  ordinary  care  is,  in  such  cases,  a  ques- 
tion of  fact  for  the  determination  of  the  jury,  in  the  light  of 
the  attendant  circumstances. 

Where  street  car  tracks  are  in  close  proximity,  to  run  a  car 
or  train  of  cars  in  one  direction,  at  rapid  speed  and  without 
signal  or  warning,  over  a  sidewalk  crossing,  while  a  car  or 
train  bound  in  the  opposite  direction  is  discharging  passengers 
at  such  crossing,  and  where,  as  in  this  case,  the  view  of  the 
approaching  train  is  obstructed  by  the  standing  car  from  which 
the  person  injured  has  just  alighted,  is  surely  conduct  which 
fairly  tends  to  prove  culpable  negligence,  even  though  the  rate 
of  speed  of  such  approaching  train  does  not  exceed  that  which 
is  permitted  by  ordinance,  and  it  can  not  be  said,  as  matter 
of  law,  that  such  conduct  is  not  negligence.  From  the  testi- 
mony for  appellee  contained  in  this  record,  we  think  it  was 
not  manifest  error  to  deny  the  motion  of  appellant  to  take  the 
case  from  the  jury. 

It  is  urged  that  the  first  instruction  for  appellee  was  erro- 
neous, in  that  it  contained  no  reference  to  the  element  of  con- 
tributory negligence  on  the  part  of  the  mother  of  the  deceased 
child.  The  theory  of  the  instruction  was,  that  the  child  him- 
self was  in  the  exercise  of  ordinary  and  reasonable  care  at 
the  time  he  was  killed.  Several  of  the  instructions  given  at 
the  instance  of  appellant  were  predicated  upon  the  same  theory 
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of  fact  that  lies  at  the  foundation  of  this  instruction  in  ques« 
tion, — i.  e.,  that  the  deceased  was  capable  of  exercising  ordi- 
nary care  and  prudence, — and  said  instructions  stated  fully 
the  duty  thereby  incumbent  upon  deceased  in  that  regard. 
The  jury,  in  returning  a  verdict  for  appellee,  under  the  in- 
structions of  the  court,  must  necessarily  have  found  that  the 
child  was  in  the  exercise  of  ordinary  care  and  prudence.  In 
such  state  of  the  case, — and  it  is  the  case  stated  hypothetic- 
ally  in  the  instruction, — it  would  be  a  matter  of  no  moment, 
in  respect  to  the  liability  of  appellant,  what  degree  of  care 
and  vigilance  the  mother  was  exercising  for  the  safety  of  her 
child,  since  the  child  himself  was  using  all  the  care  which  the 
occasion  required.  In  a  case  where  the  conduct  of  an  infant 
would  not  be  negligence  in  an  adult,  the  question  of  imputable 
negligence  is  immaterial.  (Cummings  v.  Brooklyn  City  Ry.  Co. 
6  Cent.  Rep.  394.)  The  view,  the  minor  did  not  use,  and  was 
incapable  of  exercising,  care,  by  reason  of  his  tender  years 
and  immature  judgment,  and  that  in  the  event  the  jury  so 
found,  the  doctrine  of  imputable  negligence,  on  account  of  the 
neglect  of  the  mother,  was  applicable  to  the  case,  was  fully 
given  to  the  jury  in  instructions  tendered  by  appellant.  Ap- 
pellee made  no  claim,  at  the  trial,  that  the  age  of  the  deceased 
would  excuse  in  him  conduct  which  would  be  negligence  in  a 
person  of  mature  judgment ;  and  as  the  case  went  to  the  jury 
upon  the  instructions,  the  issue  was  conceded  to  appellant, 
without  the  jury  found,  from  the  evidence,  that  the  child  was 
in  the  exercise  of  ordinary  care  at  the  time  he  was  killed.  We 
think  the  instruction  complained  of  was  not  erroneous. 
The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Bailey,  having  heard  this  case  in  the  Appellate 
Court,  took  no  part  in  its  decision  here. 
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14  Johnson  et  al.  v.  Hulino. 

Syllabus.    Brief  for  the  Appellants. 


William  H.  Johnson  et  al. 


Fannie  P.  Huling. 


*g,  ,^l  Filed  at  Ottawa  November  15, 1888. 

181   160  1*    Bemoytng  oloud  UPON  titXjE — question  of  possession — or  that  the 

1 127  ul  premises  are  vacant  and  unoccupied.  On  bill  to  remove  alleged  clouds 
^^  ^^1  upon  thp  title  to  land,  the  burden  of  proof  is  on  the  complainant  to 
127  14  make  out  a  case, — and  this  is  not  done  unless  he  shows  that  he  was  in 
186  ^589  possession,  or  that  the  property  was  vacant  and  unoccupied,  at  the  time 
1 127  14  of  the  filing  of  the  bill.  It  is  not  sufficient  to  prove  that  the  premises 
'152^  *  ''^  were  vacant  at  some  time  after  the  suit  is  brought, 
iftft    iftJl        ^'    ^^^^"^ — setting  aside  tax  title — upon  terms.    It  is  error  to  decree 

•7-r^ 1    that  certain  tax  titles  be  set  aside  as  a  cloud  upon  title,  except  upon 

the  condition  that  the  complainant  shall  pay  to  the  parties  entitled 
thereto,  the  amount  found  by  the  court  to  be  equitably  due.  If  there 
is  doubt  as  to  which  of  several  defendants  is  entitled  to  receive  the 
same,  the  money  should  be  ordered  into  court  for  the  use  of  the  par- 
ties entitled. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Egbert  Jamieson,  Judge,  presiding. 

Mr.  H.  S.  McCartney,  for  the  appellants : 
In  Hardin  v.  Jones,  86  111.  315,  the  court  say:  "There  are 
only  two  cases,  under  our  law,  in  which  a  party  may  iSle  a 
bill  to  quiet  title  to  or  remove  a  cloud  from  the  title  to  real 
property :  First,  where  he  is  in  possession  of  the  lands ;  and 
second,  when  he  claims  to  be  the  owner,  and  the  lands  in 
controversy  are  unimproved  and  unoccupied."  So  also  in 
Oage  v.  Abbott,  99  111.  367 ;  Oage  v.  Parker,  103  id.  534;  Gage 
V.  Schmidt,  104  id.  106 ;  Ga^e  v.  Balky,  100  id.  530. 

A  party  seeking  to  have  tax  titles  set  aside,  must  refund 
the  amount  of  the  sale  and  taxes  paid,  with  interest,  as  a 
condition  to  the  relief.  Phelps  v.  Harding,  87  111.  442 ;  Gage 
V.  Schmidt,  104  id.  107 ;  Gage  v.  Nichol,  112  id.  269. 

Mr.  Consider  H.  Willett,  for  the  appellee. 
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Mr.  Justice  Shope  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  in  the  Superior  Court  of  Cook  county, 
by  appellee,  against  appellants,  to  set  aside  and  remove  cer- 
tain tax  deeds  as  a  cloud  upon  her  title  to  lots  12  and  18,  in 
block  2,  Crane  &  Mead*8  subdivision,  in  section  2,  town  38, 
north,  range  14,  east,  in  Cook  county.  The  bill  contained  the 
offer  of  the  complainant,  "to  pay  said  William  H.  Johnson 
the  amount  he  respectively  paid  said  county  collector  upon 
said  sales,  together  with  all  their  reasonable  costs  concerning 
said  tax  deed,  and  all  subsequent  taxes  which  he  may  have 
paid  upon  said  lands,  together  with  interest  at  six  per -cent 
per  annum  upon  such  amounts,"  and  "further  tender  any  sum 
of  money,  and  offer  to  do  any  act,  which  the  court,  in  its  dis- 
cretion, may  deem  proper  as  a  condition  to  the  granting  of 
the  relief  herein  prayed."  The  court,  by  its  decree,  found 
"that  complainant  has  tendered  to  said  defendants  the  amount 
of  said  taxes  for  which  said  lots  sold  on  the  15th  day  of  Sep- 
tember, 1883,  together  with  interest  at  six  per  cent  since  that 
date,  and  the  amount  of  taxes  paid  by  W.  H.  Johnson  on  the 
17th  day  of  September,  1883,  together  with  interest  at  six  per 
cent,  and  the  aggregate  amounts  for  which  said  lots  were  sold 
Septenlber  17, 1883,"  etc.,  and  subsequent  taxes  paid,  amount- 
ing to  $252,  "which  said  sums  defendants  have  refused  to 
accept,  and  have  prayed  an  appeal^"  but  failed  to  require  the 
payment  of  the  same  to  the  holders  of  the  tax  deeds  cancelled 
and  set  aside,  as  a  coi;idition  to  the  relief  granted,  or  to  secure 
the  same  to  the  persons  entitled  thereto. 

It  is  contended  that  there  was  an  award  of  execution  against 
the  complainant  therefor.  This  was,  if  true,  not  sufficient  to 
authorize  the  decree.  It  should  have  been  made  conditional 
upon  the  payment  to  tlje  parties  entitled  thereto,  of  the  amount 
found  by  the  court  to  be  equitably  due,  or,  if  doubt  arose  as 
to  which  one  or  more  of  the  defendants  was  entitled  to  receive 
the  same,  the  money  should  have  been  ordered  paid  into  court, 
for  the  use  of  the  parties  thereto  entitled.     (Gage  v.  Nichols, 
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112  HI.  271;  Gage  v.  Schmidt,  104  id.  107;  PMps  v.  Hard- 
ing, 87  id.  442.)  If  a  tender  was  made  to  Johnson,  or  to  the 
defendants,  it  may  or  may  not  have  been  a  good  tender  as  to 
the  defendant  Knapp.  In  any  event,  the  complainant,  by  her 
bill,  having  offered  to  pay,  should  not  have  been  relieved  of 
that  just  obligation  by  her  tender,  but  should  have  been  re- 
quired to  have  made  such  tender  good  by  the  actual  payment 
of  the  mioney  to  the  use  of  the  parties  interested  therein. 

Again,  the  bill  alleges  that  the  complainant  was  the  owner 
of  the  premises  in  controversy,  and  that  "said  property  has 
always  been,  and  is  now,  vacant  and  unoccupied."  The  only 
evidence  to  sustain  this  latter  allegation  is,  that  the  property 
was  vacant  and  unoccupied  on  the  8th  day  of  May,  1888.  The 
bill  was  filed  September  10,  1887.  It  is  manifest,  proof  that 
the  premises  were  vacant  on  the  8th  of  May,  1888,  does  not 
prove  they  were  vacant  and  unoccupied  at  the  time  of  filing 
the  bill.  For  aught  that  appears  in  the  proof,  the  premises 
may  have  then  been  in  the  possession  of  the  defendant.  {Gage 
V.  Bailey,  100  111.  530.)  The  burden  was  upon  the  complain- 
ant to  make  out  a  case  under  the  law,  and  this  she  could  only 
do  by  showing  that  she  was  in  possession,  or  that  the  lots  were 
vacant  and  unoccupied  at  the  time  of  filing  her  bill.  •  Gage 
y.  Abbott,  99  HI.  366;  Hardin  v.  Jones,  86  id.  313;  Gage  v. 
Parker,  103  id.  528 ;  Oakley  v.  Hurlbut,  100  id.  204. 

Numerous  other  errors  are  assigned,  questioning  the  cor- 
rectness of  the  ruling  of  the  court  in  respect  to  the  validity  of 
the  tax  deeds  mentioned.  These  errors  are  not  properly  be- 
fore us  until  the  complainant  shall  have  shown  herself  entitled 
to  the  relief  sought  by  her  bill.  Unless  she  is  in  condition  to 
maintain  her  bill,  a  court  of  equity  will  not,  at  her  instance, 
investigate  the  validity  of  adverse  titles. 

For  the  errors  indicated,  the  decree  of  the  Superior  Court 
is  reversed,  and  the  cause  remanded  to  that  court  for  further 
proceedings.  jr^^,^^.^^  reversed. 
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Elias  R.  Bowen 

V. 

Florbnce  McCaktht  et  al. 
Filed  at  Ottawa  November  15, 1888. 

1.  Apteb  aoqitibed  titi<e — to  whom  it  may  inure — as  to  mortgagee  of 
chattels.  The  lessor  of  land,  without  title,  gave  the  lessee  a  chattel 
mortgage  to  secure  the  payment  of  a  note  of  the  former  then  past  due, 
in  which  it  was  recited  that  the  note  was  extended  two  years  from  its 
maturity,  upon  condition  that  the  rent  of  the  leased  property  should 
be  aj^lied  to  pay  the  interest  on  such  note,  or  the  principal  thereof, 
until  paid.  Afterward  the  lessor  obtained  the  title  to  the  Ian d  so  leased : 
Held,  that  the  after  acquired  title  did  not  inure,  either  under  the  statute, 
or  by  way  of  estoppel,  to  the  holder  of  the  chattel  mortgage,  for  the 
reason  there  was  no  deed  to  him,  or  covenant  appropriate  to  that  end. 

2.  Same — effect  of  the  condition  to  apply  rente,  aa  creating  an  equi- 
table mortgage  on  the  realty.  The  condition  in  the  chattel  mortgage 
to  apply  the  rents  upon  the  note  secured  thereby,  did  not  create  an 
equitable  mortgage  of  the  lot.  It  amounted  to  no  more  than  that  the 
mortgagee  should,  during  the  period  of  extension,  have  the  right  to 
apply  the  rents  ui)on  the  note,  and  if  it  was  not  paid  within  that  time, 
the  mortgagee's  security  was  not  a  lien  upon  the  lot,  or  a  right  to  the 
rents,  but  only  included  the  mortgaged  chattels. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  M.  F.  Tulet,  Judge,  presiding* 

Mr.  Edward  Eoby,  for  the  appellant : 

The  marriage  of  Walker  having  taken  place  in  1860,  and 
issae  horn  in  1863,  and  death  of  the  wife  in  1864,  he  took 
an  estate  by  the  curtesy,  and  not  an  estate  during  coverture. 
Rose  V.  Sanderson,  38  HI.  247 ;  Lang  v.  Hitchcock,  99  id.  550 ; 
Monroe  v.  Van  Meter,  100  id.  346 ;  Lucas  v.  Lucas,  103  id. 
121 ;  Armstrong  v.  Wilson,  60  id.  226 ;  Poole  v.  Blakie,  53  id. 
496 ;  Beach  v.  MiUer,  51  id.  209 ;  Cole  v.  Van  Riper,  44  id.  64. 

The  Appellate  Court  erred  in  holding  that  the  title  subse- 
quently acquired  by  the  quitclaim  deed  of  Mary  Louise  did 
2—127  IiiL. 
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not  inure  to  the  benefit  of  Bowen.  No  particular  words  are 
necessary  to  create  a  covenant.  Piatt  on  Covenants,  36,  72 ; 
Shephard's  Touchstone,  122,  129,  162;  Bingham  on  Real 
Prop.  384 ;  Rawle  on  Covenants  for  Title,  208,  383. 

The  pledge  of  the  rents  to  the  payment  of  the  note,  created 
an  equitable  mortgage  of  the  lot.  Jones  on  Mortgages,  chap. 
5,  sees.  162-168,  171,  179,  181,  183,  186,  187. 

The  rents  were  mortgageable.  Curtis  v.  Root,  20  HI.  522 
Chadvnck  v.  Clapp,  69  id.  122 ;  Chase  v.  Peck,  21  N.  Y.  583 
Nugent  v.  Riky,  1  Mete.  110 ;  Cotterel  v.  Long,  20  Ohio,  472 
Jones  on  Mortgages,  sees.  171,  181,  186. 

Mr.  Allan  C.  Story,  for  the  appellee  Florence  McCarthy. 

Messrs.  Burke  &  Hollett,  for  the  appellee  Emma  J.  Walker : 
The  record  of  the  chattel  mortgage  was  no  notice  as  to  the 

title  to  real  estate.     Grundies  v.  Reid,  107  HI.  304 ;  Kerfoot 

V.  Cronin,  105  id.  609. 

The  subsequently  acquired  title  of  Walker  did  not  inure  to 

Bowen.     Holbrook  v.  Debo,  99  111.  372 ;   Frink  v.  Darst,  14 

id.  304. 

Mr.  James  Lloyd,  for  the  appellee  Mary  Louise  Lloyd : 
The  memorandum  in  the  chattel  mortgage  does  not  come 

within  the  meaning  of  the  statute  in  relation  to  the  inuring  of 

a  subsequently  acquired  estate.     Rev.  Stat.  chap.  30,  sec.  7 ; 

Frink  v.  Darst,  14  111.  304;    Bybee  v.  Hageman,  66  id.  519; 

Holbrook  v.  Debo,  99  id.  372. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

Sidney  P.  Walker  executed  and  delivered  to  different  persons 
his  certain  mortgages,  one  of  which  was  to  appellee  Florence 
McCarthy,  on  lot  13,  block  3,  etc.,  Chicago.  Appellant  had 
been  in  possession  of  this  lot  for  many  years  as  tenant,  and 
had  placed  some  improvements  thereon.  He  entered  under 
a  written  lease  executed  by  one  Herriman,  in  April,  1857,  for 
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nine  years,  but  he  paid  the  rent  to  said  Walker  from  Febru- 
ary, 1863,  and  after  the  expiration  of  his  term  under  the  lease, 
continued  in  possession  without  any  written  contract,  pj^ying 
rent  to  Walker.  On  the  26th  of  April.  1866,  Walker  and 
appellant  had  a  settlement,  and  a  memorandum  then  made 
contains  a  statement  that  Walker  shall  execute  a  lease  of  the 
north  thirty  feet  of  said  lot  to  Bowen,  for  five  years,  from 
May  1,  1866.  From  about  the  time  of  tliis  settlement  Bowen's 
possession  was  confined  to  said  thirty  feet,  and  rent  was  paid 
to  Walker  for  it  alone,  but  no  lease  was  executed.  In  1874, 
Walker  became  indebted  to  Bowen  in  the  sum  of  $4600,  for 
which  he  executed  his  promissory  note,  due  in  two  years,  and 
to  secure  the  payment  of  the  same,  also  executed  and  deliv- 
ered to  him  a  chattel  mortgage.  This  chattel  mortgage  was 
twice  renewed  by  giving  new  ones,  the  last  being  dated  April 
12,  1877.  It  is  in  the  usual  form  of  chattel  mortgages  in  this 
State,  with  the  exception  of  a  clause  in  the  defeasance,  which 
makes  it  read  as  follows : 

''Provided,  nevertheless,  that  if  the  said  Sidney  P.  Walker, 
heirs,  executors,  administrators  or  assigns,  shall  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  Elias  B.  Bowen,  his 
heirs,  executors,  administrators  or  assigns,  the  sum  of  $4600, 
and  interest  thereon,  according  to  the  tenor  and  effect  of  one 
promissory  note,  dated  September  4, 1874,  signed  by  the  party 
of  the  first  part,  (said  Walker,)  and  payable  to  the  order  of 
the  party  of  the  second  part,  (said  Bowen,)  in  two  yeiirs  after 
date,  with  interest  at  the  rate  of  ten  per  cent  per  annum, 
(said  note  being  extended  two  years  from  maturity  thereof, 
upon  condition  that  the  rent  of  the  north  thirty  feet  of  lot  13, 
block  3,  in  W.  J  and  W.  J  of  N.  E.  J,  sec.  17,  and  known  as 
15  Centre  avenue,  Chicago,  shall  be  applied  to  pay  interest 
on  said  note,  or  the  principal  thereof,  so  long  as  any  portion 
thereof  remains  unpaid,)  then  and  from  thenceforth  these  pres- 
ents, and  everything  therein  contained,  shall  cease,  and  be 
null  and  void." 
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Sidney  P.  Walker  died  January  22,  1884.  In  August  fol- 
lowing, appellee  McCarthy  filed  his  bill  to  foreclose,  making 
those  who  held  other  mortgages,  and  appellant,  Elias  E.  Bowen, 
parties  defendant.  The  cause  was  heard  in  the  circuit  court 
of  Cook  county,  before  the  Hon.  M.  F.  Tuley,  and  a  decree 
rendered  adjusting  the  rights  of  all  the  parties,  to  which  no 
exception  is  taken  by  any  of  the  defendants  except  appellant. 
The  decree  allowed  him  to  remove  all  his  improvements  from 
said  lot,  but  disallowed  his  claim  to  a  lien  upon  the  said  lot 
or  any  part  of  it.     The  Appellate  Court  affirmed  that  decree. 

Appellant  bases  his  claim  to  a  lien  upon  the  north  thirty 
feet  of  said  lot  13,  upon  that  clause  in  the  defeasance  of  the 
chattel  mortgage  above  mentioned  which  is  in  parenthesis, 
viz.:  "Said  note  being  extended  two  years  from  maturity 
thereof,  upon  condition  that  the  rent  of  the  north  thirty  feet 
of  lot  13,  block  3,  *  *  *  shall  be  applied  to  pay  interest 
on  said  note,  or  the  principal  thereof,  so  long  as  any  portion 
thereof  remains  unpaid," — and  the  attempt  is  to  construe  that 
language  into  an  equitable  mortgage,  and  thus  give  him  rights 
in  the  property. 

A  question  is  made  as  to  the  title  of  Sidney  P.  Walker  to 
lot  13  at  the  time  he  executed  this  chattel  mortgage.  It  for- 
merly belonged  to  his  wife,  who  had  previously  died,  leaving 
a  daughter,  the  issue  of  her  marriage  with  Walker.  It  seems 
to  have  been  urged  in  the  Appellate  Court,  that  he  had  an 
estate  by  the  curtesy, — at  least  that  court  held  that  he  did 
not,  but,  under  the  Married  Women's  act  of  1861,  had  an  es- 
tate during  coverture,  only.  While  we  think,  on  the  facts 
stated,  that  decision  is  wrong,  the  death  of  Walker  terminated 
whatever  estate  he  did  have  as  husband,  and  therefore  whether 
it  was  by  the  curtesy  or  during  coverture,  is  immaterial,  in 
any  view  of  the  case.  He  did,  during  his  lifetime,  become  the 
owner  by  purchase,  but  it  was  long  after  the  execution  of  the 
above  named  chattel  mortgage  to  appellant. 
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It  is  insisted,  however,  that  that  title  would  relate  back,  and 
inure  to  the  benefit  of  appellant.  We  think  the  decision  of 
the  Appellate  Court  on  that  branch  of  the  case  is  right,  and 
for  the  reasons  stated  in  the  opinion  of  Justice  McAllister  : 
"The  after  acquired  title  could  not  inure  by  virtue  of  the  stat- 
ute, because  there  was  no  deed  or  conveyance  from  Sidney  P. 
Walker  to  Bowen,  purporting  to  convey  an  estate  in  fee-  simple 
absolute  in  any  portion  of  the  premises  in  question.  It  could 
not  inure  by  way  of  estoppel  by  covenant,  because  there  was 
no  covenant  appropriate  to  that  end."  Holbrook  v.  Debo,  99 
ni.  372.     See,  also,  Smiley  v.  Fries,  104  111.  416. 

But  we  think  it  wholly  unnecessary  to  place  a  decision  af- 
firming the  decree  of  the  circuit  court  on  the  frailty  of  Walker's 
title  at  the  time  he  made  the  chattel  mortgage  to  appellant. 
By  no  fair  construction  can  that  clause  upon  which  appellant 
relies,  be  held  to  create  a  lien  upon  the  realty.  The  whole  of 
the  chattel  mortgage  being  considered,  this  clause  amounts 
to  no  more  than  an  agreement  that  during  the  two  years  for 
which  the  note  was  extended,  appellant  should  have  the  right 
to  apply  the  rent  of  that  part  of  the  lot  occupied  by  him,  on 
interest  or  principal,  instead  of  paying  it  to  Walker,  unless 
the  note  should  be  sooner  paid.  It  became  absolutely  due 
and  payable  in  two  years .  from  its  maturity  by  the  terms  of 
this  clause,  and  if  not  then  paid,  appellant's  security  was  not 
a  lien  upon  the  lot,  or  a  right  to  the  rents,  but  the  chattels 
mortgaged.  To  hold  that  the  intention  of  the  parties  was  to 
extend  the  payment  of  the  note  indefinitely,  and  until  the 
rents  of  said  property  should  discharge  it,  is  not  only  to  do 
violence  to  the  language  pf  that  clause,  but  to  assume  that 
the  chattel  mortgage,  which  was  in  fact  the  security  for  the 
note,  was  to  have  no  effect. 

The  decree  vdll  be  affirmed.  Decree  affirmed. 

Mr.  Justice  Bailey,  having  heard  this  case  in  the.Appellate 
Court,  took  no  part  in  this  decision. 
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The  St.  Louis  National  Stock  Yards 

V. 

The  People  ex  rel.  James  D.  Baker,  Collector. 
Filed  at  Mt.Vemon  January  26, 1889. 

1.  Koad  and  bridge  tax — time  and  manner  of  making  levy.  The 
commissioners  of  highways,  in  making  a  levy  of  a  road  and  bridge  tax, 
can  only  act  in  the  manner  and  at  the  time  specified  in  the  statute. 
They  must  exercise  the  powers  conferred  upon  them  by  the  legislature 
as  they  are  given,  or  their  acta  Tvill  be  nugatory. 

2.  Same — completing  letry  at  an  adjourned  meeting.  The  statute  re- 
quires the  commissioners  of  highways  to  meet  to  determine  the  rate 
per  cent  of  road  and  bridge  taxes,  at  the  same  place  of  meeting  of  the 
town  board  of  auditors,  on  the  day  of  the  semi-annual  meeting  which 
precedes  the  annual  meeting  of  the  county  board ;  and  if  they  fail  to 
meet  and  enter  upon  the  consideration  of  the  matter,  but  meet  and 
make  the  levy  at  a  later  date,  their  action  will  be  void. 

3.  But  when  the  commissioners,  or  two  of  them,  meet,  and  the  ques- 
tion of  fixing  the  rate  of  the  road  and  bridge  tax  is  brought  up,  but 
not  finally  decided,  and  the  meeting  is  adjourned  to  a  fixed  day  when 
there  is  a  full  attendance  of  the  board,  and  the  rate  is  then  fixed,  the 
levy  will  be  valid  and  binding. 

4.  Same — rate  of  levy  in  excess  of  sixty  cents.  The  commissioners  of 
highways,  with  the  consent  of  a  majority  of  the  town  auditors,  properly 
obtained,  may  levy,  in  view  of  some  contingency,  an  additional  rate  of 
taxes,  not  exceeding  forty  cents  upon  the  $100 ;  but  this  levy  must  be 
made  at  the  same  time  the  ordinary  levy  is  made.  There  is  no  authority 
of  law  for  two  levies  of  such  taxes  for  the  same  year.  They  can  make 
but  one  levy  and  one  certificate, 

5.  When  the  commissioners  of  highways,  after  levying  and  certify- 
ing the  road  and  bridge  tax,  again  meet,  and  with  the  consent  of  the 
board  of  town  auditors  levy  an  additional  tax  to  meet  certain  contin- 
gencies, and  certify  the  same,  the  latter  levy  will  be  void,  and  it  will 
be  error  to  render  judgment  against  lands  for  such  tax. 

Appeal  from  the  County  Court  of  St.  Clair  county ;  the  Hon. 
J.  B.  Hay,  Judge,  presidmg. 

Messrs.  Messick  &  Ehoads,  for  the  appellant : 
The  levies  of  the  road  and  bridge  taxes  were  illegally  made, 
the  first  because  made  at  a  meeting  held  on  a  day  different 
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from  that  fixed  by  the  statute,  and  the  second  for  the  same 
reason,  and  because  the  commissioners  had  made  a  preceding 
levy,  and  thereby  exhausted  their  powers. 

Commissioners  of  highways  have  no  power  other  than  such 
as  is  given  them  by  the  statute,  and  they  must  pursue  the  stat- 
ute strictly,  in  the  imposition  of  road  and  bridge  taxes.  1  Dillon 
on  Mun.  Corp.  sec.  25,  p.  32 ;  2  id.  p.  766,  sec.  769 ;  Cooley 
on  Taxation,  (2d  ed.)  276,  348 ;  Burroughs  on  Taxation,  396, 
sees.  133,  401 ;  Commissioners  v.  Newell,  80  111.  687 ;  Smith 
V.  Wilson,  57  Miss.  138 ;  Oliver  v.  Carsner,  39  Texas,  396. 

Mr.  F.  G.  CocKRELL,  for  the  City  of  East  St.  Louis : 

The  objections  made  to  the  taxes  are  technical,  and  do  not 
go  to  the  substantial  justice  of  the  tax.  Beers  v.  People,  83 
ni.  488 ;  Buck  v.  People,  78  id.  560 ;  Moore  v.  Fessenbeck,  88 
id.  422 ;  Railway  Co.  v.  Surreli,  id.  535. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  application,  by  the  collector,  to  the  county 
court  of  St.  Clair  county,  for  judgment  against  lands  for  the 
delinquent  taxes  for  the  year  1887.  The  St.  Louis  National 
Stock  Yards  appeared  and  objected  to  a  judgment  for  the  road 
and  bridge  tax  levied  by  the  commissioners  of  highways  of  the 
town  of  East  St.  Louis,  on  the  ground  that  the  tax  was  not 
levied  at  the  time  or  in  the  manner  prescribed  by  law.  The 
court,  upon  the  evidence  introduced  by  the  respective  parties, 
overruled  the  objection,  and  rendered  judgment  for  the  entire 
tax  levied  by  the  commissioners. 

The  statute  prescribes  the  time  when  the  road  and  bridge 
tax  shall  be  levied,  and  the  manner  in  which  the  levy  shall 
be  made.  Section  13,  chapter  121,  (Starr  &  Curtis'  Stat, 
p.  2140,)  provides  that  the  highway  commissioners  shall  meet 
to  determine  the  rate  per  cent  of  tax  that  shall  be  levied  for 
road  and  bridge  purposes,  at  the  same  place  of  meeting  of  the 
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town  board  of  auditors,  on  the  day  of  the  semi-annual  meet- 
ing which  precedes  the  annual  meeting  of  the  county  board. 
Section  3,  article  13,  of  the  township  law,  provides  that  the 
board  of  town  auditors  shall  meet  semi-annually,  on  Tuesday 
next  preceding  the  annual  meeting  of  the  county  board,  etc. 
Section  49,  chapter  34,  provides  that  the  annual  meeting  of 
the  county  board  shall  be  on  the  second  Tuesday  of  September 
of  each  year. 

Section  13,  above  alluded  to,  limits  the  amount  of  tax  which 
the  commissioners  may  levy,  to  sixty  cents  on  each  $100. 
Section  14  of  the  statute  provides  a  mode  in  which  a  greater 
amount  may  be  levied,  in  view  of  a  contingency. 

The  first  Tuesday  of  September,  in  the  year  1887,  (the  time 
provided  by  the  statute  for  the  commissioners  to  meet  and 
make  the  levy,)  occurred  on  the  6th  day  of  that  month.  No 
levy,  however,  was 'made  on  that  day,  but  on  the  following 
Tuesday  (September  13,)  the  commissioners  met,  and  made 
a  levy  of  forty  cents  on  each  $100  of  the  taxable  property  of 
the  town.  Upon  making  the  levy,  the  commissioners  executed, 
under  seal,  a  certificate,  as  follows : 

"It  is  hereby  certified  by  the  commissioners  of  highways  of 
the  town  of  East  St.  Louis,  that  the  rate  per  centum  finally 
agreed  upon  by  said  commissioners  at  their  semi-annual  meet- 
ing, held  on  the  13th  day  of  September,  1887,  by  virtue  of 
sections  13  and  14  of  the  act  entitled  *An  act  in  regard  to 
roads  and  bridges  in  counties  under  township  organization, 
and  to  repeal  an  act  and  parts  of  acts  therein  named,*  is  forty 
cents, — twenty  cents  for  each. 

•  "Given  under  our  hands  and  seals,  as  said  commissioners 
of  highways,  this  13th  day  of  September,  1887." 

It  is  contended  that  this  levy  is  void,  because  not  made  on 
the  6th  day  of  September, — the  time  fixed  by  the  statute  when 
the  commissioners  shall  act.  It  is  true  that  the  commission- 
ers of  highways,  in  making  a  levy,  can  only  act  in  the  manner 
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and  at  the  time  specified  in  the  statute.  They  must  exercise 
the  powers  conferred  upon  them  by  the  legislature  as  they  are 
given,  or  their  acts  will  be  nugatory ;  and  we  think  it  is  a 
plain  proposition,  that  if  no  meeting  had  been  held  and  no 
action  had  been  taken  on  the  6th  day  of  September,  the  levy 
made  in  the  following  week  would  have  been  void.  But  the 
record  of  the  commissioners  of  highways,  read  in  evidence  on 
the  trial,  shows  that  on  the  6th  day  of  September  a  meeting 
was  had,  and  the  question  of  fixing  upon  the  rate  of  tax  was 
brought  up,  but  as  one  of  the  commissioners  was  absent,  the 
meeting  was  adjourned,  for  final  action,  until  the  13th  day  of 
September.  After  the  commissioners  met  on  the  day  specified 
in  the  statute,  we  do  not  think  it  was  an  abuse  of  power  to 
defer  action  and  adjourn  to  a  specified  day,  and  then  resume 
the  business  which  had  been  commenced  at  the  time  prescribed 
by  the  statute.  If,  for  any  satisfactory  cause,  the  commis- 
sioners were  unable  to  complete  the  business  before  them  on 
the  day  specified  in  the  statute,  we  think  they  had  the  right 
to  adjourn  over  to  a  certain  specifi.ed  day,  and  then,  on  that 
day,  meet,  and  go  on  with  the  business.  So  far,  therefore,  as 
the  levy  of  September  13  is  concerned,  we  think  it  is  valid. 

It  appears,  however,  that  on  October  20  the  commissioners 
held  another  meeting,  and  made  an  additional  levy  of  twenty 
cents  on  the  $100.  This  action,  it  is  claimed,  was  authorized 
by  section  14  of  the  statute,  which  is  as  follows : 

"If,  in  the  opinion  of  the  commissioners,  a  greater  levy  is 
needed,  in  view  of  some  contingency,  they  may  certify  the 
same  to  the  board  of  town  auditors  and  the  assessor,  a  ma- 
jority of  whom  shall  be  a  quorum ;  and  with  the  consent  of  a 
majority  of  this  entire  board,  given  in  writing,  an  additional 
levy  may  be  made,  of  any  sum  not  exceeding  forty  cents  on 
the  $100  of  the  taxable  property  of  the  town." 

The  consent  of  a  majority  of  the  board  of  town  auditors 
was  obtained,  but  at  the  time  the  consent  was  obtained,  on 
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the  20th  day  of  October,  the  commissioners  of  highways  had 
no  authority  to  make  a  levy.  There  is  no  statute  which  au- 
thorizes two  levies  in  one  year,  and  when  the  levy  of  Sep- 
tember 13  was  made,  the  commissioners  had  exhausted  their 
power.  If,  when  the  commissioners  met,  as  authorized  and 
required  under  section  13,  a  greater  levy  was  needed,  in  view 
of  some  contingency,  than  sixty  cents  on  the  $100,  they  might 
then  apply  to  the  board  of  town  auditors  for  consent,  and  if 
consent  is  given,  the  levy  may  be  increased.  But  this  can 
only  be  done  on  Tuesday  next  preceding  the  g^nnual  meeting 
of  the  county  board.  This  is  manifest  from  the  language  of 
section  16  of  the  statute,  which  declares :  "The  commissioners, 
at  said  semi-annual  meeting,  shall  make  a  certij&cate  of  the 
rate  per  centum  j&nally  agreed  upon,  by  virtue  of  sections  13 
and  14  of  this  act,  which  shall  be  delivered  to  the  town  clerk." 
This  does  not  contemplate  that  the  commissioners  may  take 
action  under  one  section  at  one  time,  and  afterwards  proceed 
under  the  other.  Nor  does  the  statute  contemplate  two  cer- 
tificates of  levy,  but,  on  the  other  hand,  one  levy  and  one 
certificate. 

But  it  is  not  necessary  to  elaborate  this  matter.  We  are 
satisfied  that  the  levy  of  twenty  cents  on  the  $100  of  taxable 
property  of  the  town  on  October  20  was  unauthorized,  and 
as  respects  this  part  of  the  tax  the  county  court  erred  in  ren- 
dering judgment  against  appellant's  property  for  the  same. 

The  judgment  of  the  county  court  will  be  reversed,  and  the 

cause  iremanded. 

Judgment  reversed. 
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SyUabns.    Opinion  of  the  Court. 


The  La  Salle  and  Peru  Horse  and  Dubimy  Bailroad  Company 

V. 

Timothy  Donoghue,  Collector. 
Filed  at  Oltava  November  15^  1888. 

1.  Taxation — over-aaaeaament — not  revietoable  in  equity.  Where 
power  has  been  conferred  upon  a  person  or  board  to  make  an  aasess- 
ment  for  taxation,  and  in  the  exercise  of  that  power  a  greater  value  has 
been  placed  on  certain  property  than  should  have  been,  a  court  of 
equity  will  have  no  power  to  review  the  assessment  and  correct  an  error 
of  that  character. 

2.  Saxe— grounds  for  injunction.  The  action  of  an  assessor  is  final, 
so  far  as  the  interposition  of  a  court  of  equity  is  concerned,  unless  it 
can  be  shoiK'n  that  the  assessment  was  fraudulently  made,  or  that  the 
property  assessed  was  not  liable  to  taxation,  or  the  legislature,  in  au- 
thorizing the  tax,  has  disregarded  or  transcended  the  principles  of 
equality,  or  when  a  tax  has  been  levied  not  authorized  by  law. 

3.  Saxe-- fraudulent  asaeaament — aa  to  certain  action  of  the  State 
Board  of  Equalization.  A  corporation  returned  its  capital  stock  as  of 
no  value,  and  sent  an  attorney  to  the  State  Board  of  Equalization,  who 
stated  that  the  capital  stock  was  valueless,  on  account  of  the  failure  of 
the  enterprise,  and  offered  to  pay  the  expenses  of  a  committee  of  the 
board  in  investigating  the  matter.  The  committee  promised  the  attor- 
ney that  they  would  notify  him  if  they  were  not  satisfied  with  his 
statement,  which  they  failed  to  do.  The  board  assessed  the  capital 
stock  at  $5000,  but  upon  what  evidence,  if  any,  it  did  not  appear.  Held, 
that  while  the  failure  of  the  committee  to  keep  their  promise  was  wrong, 
this  did  not  render  the  assessment  fraudulent.  In  the  absence  of  proof 
to  the  contrary,  it  will  be  presumed  that  the  board,  in  assessing  capital 
stock,  acted  upon  sufficient  evidence  to  justify  its  action. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Chaklbs  Blanchard,  Judge,  presiding. 

Messrs.  Bull  &  Strawn,  for  the  appellant. 

Messrs.  Maloney  &  Stead,  for  the  appellee. 

Per  Curiam:  This  was  a  bill  in  equity,  brought  by  the 
La  Salle  and  Peru  Horse  and  Dummy  Railroad  Company, 
against  the  collector  of  taxes  of  the  town  of  LaSalle,  in  LaSalle 
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county,  to  enjoin  the  collection  of  a  tax  asses'sed  by  the  State 
Board  of  Equalization  on  the  capital  stock  of  complainant  for 
the  year  1884.  The  complainant  returned  its  capital  stock 
as  being  of  no  value,  but  the  State  board  assessed  the  capital 
stock  at  $5000. 

It  is  claimed  that  the  capital  stock  was  of  no  value ;  but  if 
that  be  true,  and  the  State  board  committed  an  error  of  judg- 
ment in  making  the  assessment,  that  affords  no  ground  for 
relief  in  a  court  of  equity.  When  the  power  has  been  con- 
ferred upon  a  person  or  a  board  to  make  an  assessment,  and 
in  the  exercise  of  that  power  a  greater  value  has  been  placed 
on  certain  property  than  should  be  placed  upon  it,  a  court  of 
equity  has  no  power  to  review  the  action  of  the  assessor,  and 
correct  an  error  of  that  character.  The  rule  well  established 
is,  that  the  action  of  the  assessor  is  final,  unless  it  can  be 
sho\\Ti  that  the  assessment  was  fraudulently  made,  or  that  the 
property  assessed  was  not  liable  to  taxation,  or  the  legislature 
has,  in  authorizing  the  tax,  disregarded  or  transcended  the 
principles  of  equality,  or  where  a  tax  has  been  levied  when  not 
authorized  by  law.  (^Republic  Life  Ins.  Co,  v.  PoUak,  75  III. 
294.)  The  facts  presented  by  this  record  do  not,  in  our  opin- 
ion, bring  the  case  within  any  of  the  exceptions  stated  above. 

As  bearing  upon  the  question  of  fraud,'  it  was  proven,  on 
the  hearing,  that  complainant  sent  an  attorney  to  Springfield, 
while  the  State  board  was  in  session,  who  appeared  before  the 
committee  on  the  assessment  of  capital  stock  of  corporations, 
and  stated  to  the  committee  that  the  object  for  which  the 
enterprise  had  been  incorporated  had  proven  an  entire  failure ; 
that  the  capital  stock  was  of  no  value,  and  the  debts  of  no 
value,  except  to  the  extent  of  the  tangible  property,  which  had 
already  been  assessed  at  its  full  market  value.  The  attorney 
also  stated,  that  if  the  committee  w^as  not  satisfied  with  the 
statement  made,  he  desired  a  committee  to  be  sent  to  La  Salle 
for  the  purpose  of  making  an  examination  of  the  affairs  of 
complainant,  and  an  offer  was  made  to  defray  the  expenses  of 
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the  committee,  should  it  go  and  make  the  examination  to  as- 
certain whether  the  returns  complainant  had  made  were  true. 
The  committee  promised  the  attorney  that  they  would  notify 
him  if  they  were  not  satisfied  with  his  statement, — ^that  they 
would  notify  him  if  they  intended  to  make  any  assessment  of 
the  capital  stock  of  the  company.  The  attorney,  after  this 
interview,  returned  home,  but  received  no  communication 
from  the  committee  in  regard  to  the  assessment.  Doubtless, 
the  committee  of  the  board  before  whom  the  attorney  of  the 
company  appeared,  did  wrong  in  making  a  promise  which  was 
not  fulfilled  or  observed  in  relation  to  the  assessment,  but  we 
do  not  think  this  rendered  the  assessment  fraudulent.  What 
evidence  was  before  the  committee  or  the  board,  upon  which 
the  assessment  was  made,  does  not  appear  from  anything  in 
this  record,  and  in  the  absence  of  any  showing  whatever  in 
this  regard,  we  must  presume  that  the  facts  before  the  board, 
upon  which  it  acted,  were  ample  to  justify  the  assessment. 
For  aught  that  appears,  the  board  may  have  made  a  thorough 
investigation  as  to  the  value  of  the  capital  stock  of  complain- 
ant, and  become  thoroughly  satisfied,  from  uncontradicted 
evidence,  before  the  assessment  was  made.  It  would  be  un- 
safe, and  might  result  detrimentally  to  the  best  interests  of  the 
State,  to  establish  a  rule  under  which  the  action  of  the  State 
board  could  be  impeached  by  proving  that  one  of  its  com- 
mittees had  failed  to  keep  faith  with  some  person  acting  for  a 
corporation  which  had  to  be  assessed  by  the  board. 

It  is  also  claimed  that  the  assessment  of  the  Board  of 
Equalization  in  1884  violated  the  constitutional  provision  of 
uniformity.  The  same  question  arose  in  Coal  Run  Coal  Co, 
V.  Finlen,  124  111.  666,  and  we  there  held  that  the  provision 
of  the  constitution  was  not  violated.  The  decision  in  that 
case  must  control  here. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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William  P.  Culbbrtson  et  al. 

V. 

The  City  op  Fulton  et  al. 


Filed  at  Ottawa  November  IS,  1886, 
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la 
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1.  MuNiciPAli  INDEBTEDNESS — Constitutional  limitation — as  to  the  time 
when  the  debt  is  incurred.  Where  a  city  enters  into  a  contract  to  pay  a 
sum  of  money  when  certain  work  shall  be  done  and  accepted,  the  obli- 
gation thereby  assumed  '^'ill  constitute  a  debt,  within  the  meaning  of 
the  constitutional  limitation  of  its  power  to  incur  indebtedness.  Such 
indebtedness  will  be  regarded  as  having  been  incurred  from  the  date 
of  the  contract,  and  not  postponed  to  the  time  of  the  completion  and 
acceptance  of  the  work. 

2.  Same — the  aaaesHment  of  what  year  shall  govern — in  respect  of  the 
limitation,  A  city  contracted  for  the  construction  of  water  works  in 
August,  1887,  by  which  it  was  to  pay  for  the  works,  when  completed 
and  accepted,  the  simi  of  $11,619.  The  eqiuilized  value  of  the  taxable 
property  in  the  city  was  not  fixed  until  October  1, 1887 :  Held,  that  the 
valuation  of  the  property  for  the  year  1886  governed  as  to  the  limita- 
tion of  the  amoimt  of  corporate  indebtedness  allowed  to  be  incurred, 
and  the  valuation  for  that  year  being  $209,061,  the  city  was  prohibited 
from  incurring  any  greater  indebtedness  than  $10,453.05,  being  five  per 
cent  upon  the  preceding  year's  assessment,  and  that  the  debt  in  excess 
of  that  sum,  being  $1165.95,  was  void,  but  up  to  $10,453.05  was  valid  and 
enforceable. 

3.  Same — upon  what  assessment.  It  is  the  assessment  as  finally  fixed 
by  the  State  Board  of  Equalization  that  must  govern,  in  determining  the 
basis  of  the  limitation  of  the  power  to  create  municipal  indebtedness. 

4.  Same — City  of  Fulton — power  to  borrow  money  and  issue  bonds  for 
water  works.  The  city  of  Pulton,  under  its  chart^jr  and  the  laws  of  the 
State,  has  the  power,  by  ordinance  adopted  by  a  vote  of  the  people,  to 
borrow  money  with  which  to  build  and  construct  a  system  of  water 
works,  and  to  issue  its  bonds  for  the  same,  not  exceeding  the  constitu- 
tional limit. 

5.  Municipal  taxation — injunction  as  to  a  part,  if  divisible.  A  tax 
can  not  be  levied  to  pay  a  municipal  debt  forbidden  by  the  constitu- 
tion, but  when  the  tax  levied  is  only  in  part  to  pay  such  a  debt,  and 
the  residue  for  a  lawful  purpose,  only  the  illegal  part  will  be  enjoined. 
The  tax  levied  within  the  limit  of  the  lawful  power  of  the  body  impos- 
ing it,  will  be  sustained,  when  it  can  be  separated  from  the  portion  that 
is  illegal. 
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6.  Same — appropriation  ordinances — as  to  cities,  etc.,  acting  under 
special  charters — general  law  not  applicable.  Section  2,  of  article  1,  of 
the  "Act  to  provide  for  the  incorporation  of  cities  and  villages, "  ap- 
proved April  10, 1872,  requiring  an  appropriation  ordinance  to  be  passed 
^thin  the  first  quarter  of  the  fiscal  year,  as  a  prerequisite  to  the  validity 
of  an  ordinance  for  the  levy  of  municipal  taxes,  has  no  application  to 
cities,  towns  and  villages  incorporated  and  acting  under  special  char- 
ters, but  applies  only  to  cities  and  villages  incorporated  under  the 
general  law. 

7.  Same — extent  of  power  as  to  rate  of  assessment— the  rule  in  special 
charters  controlled  by  subsequent  legislation.  Although  the  charter 
under  which  a  city  is  organized  may  limit  its  power  of  taxation  to  one- 
half  of  one  per  cent  of  the  assessed  value  of  taxable  property,  yet  it 
may,  by  a  majority  of  the  members  of  its  council,  exceed  the  rate  so 
limited,  under  the  provisions  of  the  "Act  authorizing  cities,  incorpo- 
rated towns  and  villages  to  construct  and  maintain  water  works,"  ap- 
proved April  17, 1873,  and  "Ab  act  in  relation  to  the  rate  of  taxation  in 
cities,  villages  and  incorporated  towns,"  approved  May  30,  1881,  and 
''An  act  in  relation  to  the  levy  and  collection  of  taxes  for  sewerage  and 
water  works  in  cities  of  this  State,"  approved  June  21, 1883.  These  acts 
may  be  regarded  as  repealing  the  limitation  in  such  special  charter  aa 
to  the  extent  or  rate  of  the  levies  authorized. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Hon.  Julius  S.  Grinnell,  Judge,  presiding. 

ilr.  Jabies  McCoy,  and  Messrs.  W.  &  W.  D.  Babge,  for  the 
appellants : 

The  charter  of  the  city  limited  its  power  to  tax,  to  one-half 
of  one  per  cent.  The  acts  of  May  30,  1881,  and  June  21, 
1883,  being  general  laws,  do  not  apply  to  cities  under  special 
charters.  Potmn  v.  Johnson,  108  HI.  70 ;  Sparland  v.  Barnes, 
98  id.  596. 

Section  2,  of  article  7,  requires  the  city,  "within  the  first 
quarter  of  the  fiscal  year,"  to  pass  an  appropriation  ordinance, 
else  the  levy  is  void.  People  v.  Railroad  Co.  116  111.  410; 
People  V.  Lee,  112  id.  113 ;  Riverside  Co.  v.  Howell,  113  id.  256. 

When  the  city  accepted  the  water  works,  it  became  indebted 
to  the  full  amount  of  the  contract  price,  ($11,619,)  less  the 
$400  already  paid.     This  debt  exceeds  the  five  per  cent  limit, 
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and  is  therefore  void.  Const,  of  1870,  art.  9,  sec.  12 ;  Spring- 
field  V.  Edwards,  84  Bl.  626;  Prince  y.  Quincy,  105  id.  138; 
Law  V.  People,  87  id.  386 ;  Litchfield  v.  BoZfou,  114  U.  S.  190. 

This  contract  is  not  susceptible  of  any  division,  nor  is  the 
consideration.  It  being  entire,  and  some  portion  of  it,  at 
least,  being  illegal,  the  whole  is  void.  Fihon's  Trustees  v. 
Himes,  6  Pa.  St.  452;  Bank  v.  King,  44  N.  Y.  87;  More  v. 
Bonnet,  40  Cal.  261 ;  Widoe  v.  Wehh,  20  Ohio  St.  431 ;  Braitch 
V.  Guelick,  37  Iowa,  212. 

It  is,  of  course,  impossible  to  distinguish  the  valid  from  the 
invalid  portion  of  the  debt  secured  by  the  bonds.  The  trans- 
action involved  in  the  issue  of  the  bonds  is  entire  and  indi- 
visible, and  therefore  the  whole  is  invalid.  Millerstown  v. 
Frederick,  114  Pa.  St.  435. 

Messrs.  Bennett  &  Green,  for  the  City  of  Fulton : 

The  powers  given  by  the  charter  and  other  statutes,  giving 
all  cities  power  to  construct  and  maintain  water  works,  are 
sufiBcient  to  allow  the  city  council  to  issue  water  works  bonds 
to  the  full  constitutional  limit.    Button  v.  Aurora,  114  111.  143. 

Conceding,  for  the  purpose  of  argument,  that  the  contract 
for  $11,700  created,  at  its  inception,  an  indebtedness,  it  would 
only  be  invalid  as  to  the  excess  over  the  constitutional  limit. 
East  St.  Louis  v.  Gas  Co,  98  111.  415 ;  Haslrotvcke  v.  Milwaukee, 
13  Wis.  37 ;  McPherson  v.  Foster,  43  Iowa,  48 ;  2  Dillon  on 
Corp.  sees.  384,  385,  and  note. 

The  act  of  1877  applies  to  all  cities.  It  only  provides  that 
a  tax  shall  be  assessed  and  collected,  as  provided  in  article  8 
of  the  act  of  1872,  which  article  does  not  require  an  appro- 
priation ordinance.     Sparland  v.  Barnes,  98  HI.  595. 

By  the  statutes  passed  May  30,  1881,  the  power  was  given 
the  city  of  Fulton  to  levy  a  tax  of  one  per  cent  on  the  taxable 
property  within  the  city,  in  addition  to  any  tax  necessary  to 
pay  interest  on  its  bonded  indebtedness.     Rev.  Stat.  p.  257. 
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By  the  statute  of  1883,  (Eev.  Stat.  p.  255,  sec.  254,)  power 
is  given  all  cities  to  levy  a  tax  of  one  mill  on  the  dollar  for 
the  creation  of  a  sinking  fund  for  water  works  purposes,  with 
a  further  power  to  make  such  tax  three  mills  on  the  dollar  by 
the  action  of  two-thirds  of  all  the  members  elect  of  the  city 
council,  and  a  further  power  to  levy  two  mills  in  addition  to 
those  above  named,  to  be  exclusively  used  to  supply  such  city 
with  water.  It  is  shown  that  the  requisite  two-thirds  of  all 
the  aldermen  elect  authorized  such  levy.  These  amounts  are 
in  addition  to  the  one  per  cent  fixed  by  the  statute  of  1881, 
as  decided  in  Thatcher  v.  Railway  Co.  120  111.  560,  and  exceed 
the  $3000  levied  by  the  ordinance  in  question. 

But  a  brpader  power  is  given  the  city  by  the  act  of  April  15, 
1873,  authorizing  all  cities  to  erect,  construct  and  maintain 
water  works.  As  held  in  Dutton  v.  City  of  Aurora,  114  Dl. 
138,  that  act  repealed  the  limitations  of  all  special  charters 
as  to  taxation  for  such  purposes,  and  left  the  cities  controlled 
only  by  the  constitutional  limitation. 

Mr.  Charles  F.  White,  for  the  Eclipse  Wind  Engine  Co. : 

The  limitation  in  the  special  city  charter  as  to  the  rate  of 
taxation,  is  a  limitation  upon  the  municipal  authority,  and 
not  upon  the  General  Assembly.  Dutton  v.  City  of  Aurora, 
114  HI.  138 ;  Thatcher  v.  Railroad  Co.  120  id.  560 ;  United 
States  V.  New  Orleans,  98  U.  S.  397. 

That  the  act  in  relation  to  the  levy  and  collection  of  taxes 
for  sewerage  and  water  works  in  cities,  etc.,  and  to  authorize 
cities,  etc.,  to  levy  and  collect  taxes  to  pay  for  water,  etc., 
approved  and  in  force  June  21,  1883,  fully  authorizes  the  tax 
levy  in  question,  see  Dutton  y.  City  of  Aurora,  114  HI.  138; 
Thatcher  v.  Railroad  Co.  120  id.  560. 

The  proposed  issue  of  bonds  to  the  amount  of  $10,000  would 
not  create  a  debt  in  excess  of  the  constitutional  limitation. 
Springfield  v.  Edwards,  84  111.  633 ;  Law  v.  People,  87  id.  399. 
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The  authority  given  to  cities  to  construct  and  maintain  a 
system  of  water  works,  carries  with  it  the  power  to  adopt  the 
ordinary  means  employed  by  such  bodies  to  raise  funds  for 
that  purpose,  including  the  issuing  of  its  bonds.  United  States 
V.  New  Orleans,  98  U.  S.  381 ;  Lowell  v.  Boston,  111  Mass. 
460 ;  Commonwealth  v.  Commissioners,  37  Pa.  277 ;  Hitchcock 
V.  Galveston,  96  U.  S.  341 ;  Williamsport  v.  Commonwealth,  84 
Pa.  St.  487;  LeCauteaux  v.  Buffalo,  33  N.T.  333;  Hosbrook 
V.  Milwaukee,  25  Wis.  132. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

This  is  a  bill  filed  on  December  16,  1887,  in  the  Circuit 
Court  of  Whiteside  County,  by  appellants,  who  are  tax  payers 
in  the  City  of  Fulton,  against  the  City  of  Fulton,  the  Eclipse 
Wind  Engine  Company  and  the  Town  Collector  of  the  town  of 
Fulton,  who  are  the  appellees  herein.  The  bill  alleges,  that 
a  contract  was  made  by  the  Engine  Company  with  the  City 
for  the  construction  of  a  system  of  water- works  to  furnish  a 
supply  of  water  for  domestic  uses  and  fire  purposes ;  that  the 
City  therein  agreed  to  pay  a  certain  sum  for  the  water- works ; 
that  the  Company  has  constructed  the  water- works  and  claims 
the  balance  due  on  the  contract ;  that  the  City  proposes  to 
pay  the  excess  of  the  contract  price  over  $10,000.00  out  of  the 
taxes,  hereinafter  mentioned,  when  collected,  and  to  issue  and 
deliver  to  the  Company  bonds  to  the  amount  of  $10,000.00; 
that  the  indebtedness  and  the  tax,  proposed  to  be  collected  to 
pay  the  excess  over  $10,000.00,  are  illegal  for  the  reasons 
hereinafter  stated,  etc.  The  prayer  of  the  bill  is  for  an  injunc- 
tion restraining  the  City  from  accepting  the  water- works  and 
issuing  the  bonds,  and  restraining  the  collector  from  collecting 
the  tax,  and  for  a  decree  that  the  said  taxes  may  be  declared 
illegal  and  void,  etc.  The  defendants  answered ;  replications 
were  filed ;  after  hearing,  the  Circuit  judge  dissolved  the  in- 
junction and  dismissed  the  bill. 
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The  City  of  Fulton  was  incorporated  under  a  special  law, 
approved  February  24,  1859,  and  amended  March  9,  1869* 
(Private  Laws  of  1859,  p.  150;  Private  Laws  of  1869,  vol.  1, 
p.  917.).  On  June  9,  1887,  the  city  council  passed  an  ordi-= 
nance,  providing  for  the  borrowing  of  $10,000.00  for  the  jmr- 
pose  of  constructing  a  system  of  water- works,  and  that  bonds- 
drawing  five  per  cent  interest  be  issued  therefor  in  denomina- 
tions of  $500.00  each,  to  be  negotiated  by  the  Mayor  at  public 
or  private  sale,  and  the  avails  thereof  to  be  paid  into  the  city- 
treasury  for  said  purpose,  etc.  At  a  special  election  held  in 
the  city  on  July  1,  1887,  this  ordinance  was  approved  by  a 
vote  of  the  people,  as  required  by  the  charter. 

Under  its  charter  and  the  laws  of  the  State,  and  by  virtue 
of  the  ordinance  and  vote  aforesaid,  the  City  unquestionably 
had  the  power  to  borrow  the  money  to  build  the  water- works^ 
(Dutton  V.  City  of  Aurora,  114  111.  138). 

The  contract  between  the  City  and  the  Engine  Company 
was  executed  on  August  15,  1887,  and,  by  its  terms,  the  sys- 
tem of  water- works  was  to  be  completed  within  ninety  daya 
from  that  date.  The  contract  provided,  that  when  certain 
p^rts  of  the  work  should  be  completed  to  the  satisfaction  of 
the  council,  the  contractor  might,  at  his  option,  receive  fifty 
per  cent  of  the  cost  of  such  parts,  the  remainder  of  the  con- 
tract price  to  be  paid  when  the  work  should  be  completed  and 
accepted  by  the  city.  The  city  on  its  part  therein  agreed  to 
pay  the  Engine  Company  $11,619.00  at  or  during  the  com- 
pletion of  the  work,  as  provided  in  the  contract,  and  upon  its 
acceptance  by  the  council. 

On  August  25, 1887,  the  City  Council  passed  an  ordinance, 
ordaining  that  a  tax  of  $3000.00  be  and  was  thereby  levied 
on  all  the  property  subject  to  taxation  within  the  corporate 
limits,  as  assessed  and  equalized  for  State  and  county  pur- 
poses for  the  year  1887,  "$1700.00  for  the  completion  of  the 
payment  of  the  contract  price  for  the  construction  of  a  system 
of  water-works,  $500.00  for  the  payment  of  interest  on  city 
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bonds  known  as  water- works  bonds,  $500.00  for  a  sinking  fund 
to  provide  for  the  payment  of  the  principal  of  water-works 
bonds,  $300.00  for  revenue  purposes  known  as  the  city  fund." 

A  motion  was  filed  on  February  7,  1888,  by  the  defendants 
below  to  dissolve  the  preliminary  injunction  that  had  been 
granted  in  the  case.  This  motion  was  heard  on  February  27, 
1888,  upon  bill,  answers  and  affidavits.  It  appears  from  the 
affidavits  that  the  City  council,  on  November  17,  1887,  ac- 
cepted the  system  of  water-works  as  completed,  except  the 
engine  house,  which  was  alleged  to  have  certain  defects.  It 
furthermore  appears,  that  by  February  4,  1888,  the  engine 
house  had  been  repaired  to  the  satisfaction  of  the  city,  and 
that  on  that  day  the  whole  system  was  in  good  running  order 
and  ready  for  acceptance  by  the  city. 

First — Appellants  claim,  that,  by  the  issuance  of  the  bonds 
to  the  amount  of  $10,000.00,  the  city  will  "become  indebted 
*  *  *  to  an  amount,  including  existing  indebtedness,  in 
the  aggregate  exceeding  five  per  centum  on  the  value  of  the 
taxable  property  therein  to  be  ascertained  by  the  last  assess- 
ment for  State  and  county  taxes  previous  to  the  incurring  of 
such  indebtedness,"  cohtrary  to  the  prohibition  of  the  consti- 
tution as  contained  in  section  12  of  Article  9. 

It  is  proven,  that,  when  the  contract  was  made  and  also  at 
the  time  of  filing  the  bill,  the  city  was  not  indebted  in  any 
amount  whatever,  except  for  the  waterworks  in  question. 

By  entering  into  the  contract  on  August  15,  1887,  the  city 
"became  indebted."  The  obligations  entered  into  by  the  terms 
of  the  contract  constituted  such  an  indebtedness  as  is  contem- 
plated by  the  language  of  the  constitution.  It  can  not  be 
said  that  the  indebtedness  did  not  come  into  being  until  the 
work  was  completed  and  accepted  by  the  city.  The  city  bound 
itself  to  pay  for  the  work,  when  it  should  be  completed,  and 
could  be  compelled  to  do  so,  if  the  work  should  be  done  ac- 
cording to  the  contract.  We  said  in  City  of  Springfield  v. 
Edwards,  84  111.  626 : 
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"A  debt,  payable  in  the  future,  is,  obviously,  no  less  a  debt 
than  if  payable  presently ;  and  a  debt  payable  upon  a  contin- 
gency, such  as  the  rendering  of  some  service  or  the  delivery 
of  property,  etc.,  is  some  kind  of  a  debt,  and  therefore  within 
the  prohibition.  If  a  contract  or  undertaking  contemplates, 
in  any  contingency,  a  liability  to  pay,  when  the  contingency 
occurs  the  liability  is  absolute, — the  debt  exists, — and  it  dif- 
fers from  a  present  unqualified  promise  to  pay  only  in  the 
manner  by  which  the  indebtedness  was  incurred." 

The  constitution  provides  that  the  value  of  the  taxable 
property  must  be  ascertained  by  "the  last  assessment  for  state 
and  county  taxes  previous  to  the  incurring  of  such  indebted- 
ness." Inasmuch  as  the  indebtedness  must  be  regarded  as 
having  been  incurred  at  the  date  of  the  contract,  that  is  to 
say,  August  15,  1887,  we  must  ascertain  the  value  of  the 
taxable  property,  for  the  purposes  of  this  case,  from  the  as- 
sessment for  State  and  county  taxes  for  the  year  1886,  and 
not  for  the  year  1887.  This  is  so,  for  the  reason  that  the 
equalized  value  of  the  assessable  property  in  the  city  of  Fulton 
for  the  year  1887  was  not  arrived  at  by  the  action  of  the  State 
Board  of  Equalization  until  the  first  day  of  October  1887.  It 
is  the  assessment  as  fixed  by  the  State  Board,  which  must 
govern,  and  the  State  Board  did  not  fix  such  assessment  until 
after  August  15,  the  date  of  the  incurring  of  the  indebtedness. 

The  value  of  the  taxable  property  in  the  city,  as  assessed 
and  equalized  for  the  State  and  county  taxes  of  1886,  was 
$209,061.00.  Five  per  cent  of  this  amount  is  $10,453.05. 
The  contract  price,  towit:  $11,619.00  exceeds  $10,453.05  by 
$1165.95. 

This  sum  of  $1165.95  is  the  amount  of  the  excess  of  the 
indebtedness  over  the  constitutional  limit. 

Counsel  for  both  sides  treat  the  $10,000.00  to  be  raised  by 
the  sale  of  the  bonds,  and  $10,000  of  the  amount  agreed  to 
be  paid  to  the  Engine  Company,  as  one  and  the  same  debt, 
because  the  object  of  raising  the  $10,000.00  on  the  bonds  is 
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to  pay  $10,000.00  of  the  price  named  in  the  contract.  As  it 
thas  seems  to  be  conceded  by  both  sides,  that  one  indebtedness 
of  $10,000.00  to  the  bondholders,  and  another  and  separate 
indebtedness  of  $10,000.00  to  the  Engine  Company,  are  not 
to  be  incurred  in  any  event,  we  spend  no  time  in  discussing 
the  possibility  of  such  result.  We  consider  the  case  upon  the 
assumption  presented  in  the  briefs,  that  there  is  only  one 
indebtedness  of  $11,619.00  less  what  may  have  been  paid. 

The  indebtedness,  however,  can  only  be  regarded  as  void  to 
the  extent  of  the  amount  of  the  excess  over  the  constitutional 
limit.  Up  to  and  under  that  limit  the  indebtedness  is  valid. 
The  inhibition  operates  upon  the  indebtedness  and  not  upon 
the  form  of  the  debt.  In  the  State  of  Iowa,  which  has  a 
constitutional  provision  almost  identical  with  that  now  under 
consideration,  the  officers  of  a  school  district  made  a  contract 
to  build  a  school  house,  for  which  the  contractors  were  to 
receive  $15,000.00  in  bonds  of  the  district,  when  the  amount 
of  indebtedness,  which  the  district  could  lawfully  contract, 
was  only  $2067.50.  The  Supreme  Court  of  that  State  say: 
"We  have  seen  that  for  the  excess  over  the  prescribed  limit 
no  right  of  action  exists  against  the  district.  The  question 
now  arises,  is  the  district  liable  for  the  amount  of  the  indebt- 
edness within  the  restricted  limit.  We  think  it  is.  As  we 
have  seen,  the  constitutional  inhibition  operates  upon  the  in- 
debtedness, not  upon  the  form  of  the  debt.  The  district  may 
become  indebted  to  the  amount  of  $2057.50  by  bond.  If  the 
debt  exceeds  that  amount,  it  is  void  as  to  the  excess,  because 
of  the  inhibition  upon  the  power  of  the  district  to  exceed  the 
limit,  and  the  bonds  as  to  the  same  excess  are  void  because 
of  the  non-existence  of  a  valid  debt  therefor.  But  this  restric- 
tion does  not  extend  to  the  sum  of  $2057.50,  for  which  the 
district  had  power  to  issue  its  bonds.  That  sum  is  a  valid 
debt.  The  bonds  to  that  extent  are  valid."  (McPherson  v. 
Foster  Bros.  43  Iowa,  48.)  (See  also,  Stockdale  v.  Wayland 
School  Dis.  47  Mich.  226 ;  Mix  v.  People,  72  111.  241.) 
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It  follows,  that,  of  the  $1700.00,  levied  by  the  ordinance  of 
August  1887  for  the  completion  of  the  payment  of  the  contract 
price  for  the  construction  of  the  water-works,  the  sum  of 
$1165.95  represents  an  illegal  and  unconstitutional  indebted- 
ness. A  tax  can  not  be  levied  to  pay  a  debt  forbidden  by  the 
constitution.  But  where  an  injunction  is  sought  to  restrain 
a  tax  that  is  in  part  excessive,  the  excess  may  be  enjoined, 
and  the  bill  dismissed  as  to  the  remainder.  This  court  has 
uniformly  held,  that  the  tax  levied  within  the  limit  of  the 
power  will  be  sustained,  when  it  can  be  separated  from  the 
portion  that  is  illegal.  {Mix  v.  People,  72  HI.  241  and  cases 
there  cited.)  No  judgment  has  yet  been  rendered,  and  the 
books  are  still  in  the  hands  of  the  collector. 

Second,  it  is  charged  on  behalf  of  the  appellants  that  no 
appropriation  ordinance  was  passed  within  the  first  quarter 
of  the  fiscal  year. 

Section  2  of  article  7  of  the  general  "Act  to  provide  for  the 
incorporation  of  cities  and  villages,"  approved  April  10,  1872, 
requires  an  appropriation  ordinance  to  be  passed  "within  the 
first  quarter  of  each  fiscal  year."  But  this  requirement  is  not 
contained  in  the  special  charter  of  the  city  of  Pulton.  The 
Act  of  May  23,  1877,  "in  regard  to  the  assessment  and  col- 
lection of  municipal  taxes,"  (Starr  &  Curt.  Stat,  page  537), 
provides  tljat  all  cities,  villages  and  incorporated  towns  in 
this  State,  whether  organized  under  the  general  law  or  special 
charters,  shall  assess  and  ccdlect  their  taxes  in  the  manner 
provided  for  in  article  8  of  the  cities  and  village  incorporation 
Act,  {Totvn  of  Sparland  v,  Barnes,  98  HI.  695),  and  in  the 
manner  provided  in  the  general  revenue  laws  of  the  State. 
{People  v.  LeCy  112  HI.  113).  It  will  be  observed,  that  the 
act  of  1877  refers  only  to  article  8  of  the  cities  and  vUlage 
incorporation  law,  and  not  to  article  7  thereof.  Article  8 
provides  for  the  levying  and  collection  of  taxes,  and  does  not 
contain  the  requirement  in  regard  to  the  appropriation  ordi- 
nance which  is  found  in  article  7.     We,  therefore,  think,  that. 
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under  the  special  charter  of  the  city  of  Pulton,  as  it  was  before 
the  act  of  1877  and  as  it  was  changed  by  the  terms  of  that 
act,  the  ordinance  of  August  25,  1887,  is  not  invalid  because 
it  was  not  preceded  by  an  appropriation  ordinance. 

In  People  v.  Lee,  supra,  it  appeared  that  no  ordinance  levy- 
ing a  tax  was  passed,  and  consequently  that  no  certified  copy 
of  an  ordinance  was  filed  with  the  county  clerk,  as  required 
by  section  1  of  article  8,  but  that  the  clerk  of  the  board  of 
trustees  merely  delivered  to  the  county  clerk  a  certificate,  as 
specified  in  section  122  of  the  revenue  Act.  The  question 
there  was,  whether  such  certificate  was  sufficient  in  the  absence 
of  a  certified  copy  of  the  ordinance  required  by  section  1  of 
article  8.  The  ordinance  therfe  decided  to  be  necessary  was 
the  ordinance  provided  by  section  1  of  article  8  for  levying  the 
tax,  and  not  the  ordinance  referred  to  in  section  2  of  article  7. 
Any  language  there  used,  which  is  broad  enough  to  include 
the  latter  ordinance,  was  not  necessary  to  the  decision  of  the 
case.  The  town  of  Mound  Station  therein  named  was  not 
organized  under  the  said  Act  of  April  10, 1872,  but  under  the 
general  law  of  1845,  which,  like  the  charter  of  the  City  of 
Fulton,  did  not  require  a  prior  appropriation  ordinance.  In 
Riverside  Co.  v.  Howell,  113  111.  256,  and  People  v.  P.  D.  E. 
R.  R,  Co.  116  111.  410,  the  cities  under  consideration  had 
organized  under  the  Act  of  April  10,  1872,  and  hence  were 
governed  by  the  provisions  of  article  7  of  that  act.  In  the 
case  at  bar,  the  ordinance  of  August  25,  1887,  conforms  to 
the  requirements  of  section  1  of  article  8,  except  as  to  the 
sum  of  $1165.95  above  mentioned. 

Third — It  is  further  contended  by  appellants  that  the  amount 
levied  by  the  ordinance  of  August  25,  1887,  is  more  than  one 
half  of  one  per  cent,  the  limit  of  taxation  fixed  by  the  charter 
of  the  city  of  Fulton. 

It  is  not  denied  that  the  ordinance  in  question  was  passed 
by  a  two-thirds*  majority  of  the  members  of  the  city  council. 
Therefore  the  tax  of  $3000.00  levied  by  the  council  was  not 
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in  excess  of  its  power,  so  far  as  the  mere  amount  is  concerned, 
as  will  be  seen  by  reference  to  the  following  statutes  and  de- 
cisions :  "An  act  authorizing  cities,  incorporated  towns  and 
yillages  to  construct  and  maintain  water- works,"  approved 
April  15,  1873,  (Starr  and  Cur.  Stat,  page  644) ;  "An  act  in 
relation  to  the  rate  of  taxation  in  cities,  villages  and  incorpo- 
rated towns,"  approved  May  30, 1881,  (Starr  &  C.  Stat,  page 
538) ;  "An  act  in  relation  to  the  levy  and  collection  of  taxes 
for  sewerage  and  water-works  in  cities  of  this  State"  etc., 
approved  June  21,  1883,  (Starr  &  C.  Stat,  page  546) ;  Dutton 
V.  City  of  Aurora,  114  111.  138;  Thatcher  v.  C.  dt  N.  W.  Ry. 
Co.  120  ID.  560.  These  acts  must  be  regarded  as  repealing 
the  limitation  in  the  special  charter  of  the  city  of  Fulton  to 
the  extent  of  the  levies  authorized  by  them. 

AQjer  deducting  from  the  amount  levied  by  the  ordinance  of 
August,  1887,  the  sum  levied  for  interest  on  bonded  indebted- 
ness, there  remains  $2500.00.  The  one  per  cent  tax  provided 
for  in  the  act  of  1881  and  the  three  mills  and  two  mills  taxes 
provided  for  in  the  act  of  1883  together  exceed  $2500.00,  one 
per  cent  of  $209,061.00  being  $2090.61  and  two  mills  or  one 
fifth  of  said  one  per  cent  being  $418.12.  But  when  we  deduct  the 
sum  of  $1165.95  above  mentioned  from  the  sum  of  $2500.00, 
there  remains  only  $1334.05,  which  is  still  further  within  the 
limit  authorized  by  the  acts  and  decisions  here  referred  to. 

The  decree  of  the  Circuit  Court  was  correct  in  dissolving 
the  injunction  and  dismissing  the  bill  as  to  the  acceptance  of 
the  water- works,  the  issuance  of  the  bonds  and  the  collection 
of  BO  much  of  the  tax,  levied  by  the  ordinance  of  August  1887, 
as  remains  after  deducting  said  sum  of  $1165.95.  In  these 
respects  the  decree  is  affirmed.  But  it  should  have  enjoined 
the  collection  of  said  sum  of  $1165.95.  In  the  latter  particular 
the  decree  is  reversed  and  the  cause  is  remanded  to  the  Circuit 
Court  with  directions  to  so  modify  its  decree  as  to  enjoin  the 
collection  of  said  sum  of  $1165.95  less  what  has  been  paid. 
Decree  reversed  in  part  and  in  part  affirmed. 
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Syllabus. 


John  T.  Carpenter 

V. 

Mary  Van  Olinder  et  cd. 


Filed  at  Ottawa  January  25, 1889.. 


1.  WmLS — iDords  limiting  io  a  life  estate  in  the  first  taker — how  far 
controlled  by  a  devise  of  the  remainder  to  his  "heirs^ — the  rule  in  Shelly* s 
case.  Where  a  devise  assumes  to  give  a  life  estate,  only,  to  the  first 
taker,  and  the  remainder  to  the  "heirs"  of  such  devisee,  the  person 
designated  in  the  will  as  a  life  tenant  merely,  will  take  an  estate  in  fee ; 
and  the  language  of  the  devise,  or  other  parts  of  the  will  showing  an 
intention  to  give  only  a  life  estate,  will  not  control. 

2.  Although  a  testator,  in  making  a  devise  of  reel  estate,  may  have 
Intended  that  the  devisee  shall  take  only  an  estate  for  life,  yet  if  he 
afterwards  gives  an  estate  to  the  heirs  of  the  life  tenant  or  to  the  heirs 
of  his  body,  the  law  will  contravene  his  intention,  and  vest  in  the  de- 
visee the  remainder  of  the  estate  or  the  fee. 

3.  Neither  the  express  declaration  that  the  ancestor  shall  have  an 
estate  for  his  life,  and  no  longer,  nor  that  he  shall  have  only  an  estate 
for  life  in  the  premises,  and  that  after  his  decease  it  shall  go  to  the 
heirs  of  his  body,  and  in  default  of  such  heirs,  vest  in  the  person  next 
in  remainder,  and  that  the  ancestor  shall  have  no  power  to  defeat  the 
intention  of  the  testator,  nor  that  the  ancestor  shall  be  tenant  for  his 
life  and  no  longer,  and  that  it  shall  not  be  in  his  power  to  sell,  disi>ose 
of  or  make  away  with  any  part  of  the  premises,  will  change  the  word 
"heirs"  into  a  word  of  purchase,  in  a  devise. 

4.  The  manifest  intent  of  the  donor  can  not  control  the  legal  effect 
and  operation  of  the  word  "heirs,"  when  standing  for  the  ordinary  suc- 
cession as  a  word  of  limitation,  and  render  it  a  word  of  purchase.  If  the 
term  "heirs,"  as  used,  comprehends  the  whole  class  of  heirs,  and  they 
become  entitled,  on  the  death  of  the  ancestor,  to  the  CvState,  either  in 
the  same  manner  and  to  the  same  extent,  and  with  the  same  descend- 
ible qualities,  as  if  the  grant  or  devise  had  been  to  A  and  his  heirs,  then 
the  word  "heirs"  is  a  word  of  limitatiou,  and  the  intention  will  not  con- 
trol the  legal  effect  of  the  word. 

5.  The  term  "heirs"  must  be  used  as  a  mere  designation  of  one  or 
more  individuals,  or  a  new  import  given  to  it  by  superadded  or  in- 
grafted words  of  limitation  varying  the  sense  and  operation,  in  order 
to  make  it  a  word  of  purchase.  The  rule  in  Shelh/a  case,  being  a  rule 
of  law,  will  not  yield  to  the  intention  of  the  testator  or  grantor. 
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6.  The  rule  in  Shelly*a  c<iae  is  in  f  oroe  in  this  State  as  a  rule  of  prop- 
erty, and  the  question  of  intent  in  determining  whether  it  is  applicable 
in  a  given  case  does  not  turn  upon  the  quantity  of  estate  intended  to 
be  given  to  the  ancestor,  but  upon  the  nature  of  the  estate  intended  to 
be  given  to  the  heirs. 

7.  Same— farmer  decision.  The  decision  of  this  court  in  Belslay  v. 
Engely  107  Bl.  182,  is  not  inconsistent  with  the  ruling  herein.  That 
case  is  clearly  distinguishable  from  this.  There,  the  word  "heirs"  was 
used  as  synonymous  with  the  word  "child"  or  "children."  Expressions 
in  the  opinion  in  that  case,  so  far  as  they  indicate  a  different  rule  from 
that  here  announced,  must  be  regarded  as  overruled. 

8.  Same — the  particular  case,  A  testator  devised  to  his  wife  and 
three  daughters  "the  use  of  all"  his  property  after  the  payment  of  his 
debts,  to  be  divided  between  them  "as  the  same  would  be  by  law  with- 
out a  will,"  except  that  none  of  the  real  estate,  other  than  the  wood 
land,  be  sold  or  disposed  of,  "but  be  kept  sacred  for  their  heirs :"  Held, 
that  the  widow  took  a  dower  estate  for  Ufe,  and  the  three  daughters 
took  an  estate  in  fee  simple,  as  tenants  in  common,  subject  to  dower, 
and  that  either  heir  might  have  sold  her  estate,  without  regard  to  the 
others,  and  that  the  word  "heir,"  in  the  devise,  was  not  used  as  the 
equivalent  of  "child"  or  "children"  or  "issue."  This  brings  the  case 
within  the  rule  in  Shelly^a  case. 

Appeal  from  the  Circuit  Court  of  Kendall  county ;  the  Hon. 
C.  W.  Upton,  Judge,  presiding. 

Hiram  Bauder,  of  Kendall  county,  was  the  owner  of  four 
hundred  acres  of  land  in  that  county,  forty  acres  of  wood  land 
in  the  "big  woods,"  in  Kane  county,  a  house  and  lot  and  block 
of  land  in  Montgomery,  Kane  county,  and  was  possessed  of 
$6000  in  value  of  personal  property,  consisting  of  horses, 
cattle,  farming  tools,  etc.,  and  money.  By  his  last  will  and 
testament  he  devised  as  follows : 

"I  give  and  bequeath  to  my  beloved  wife,  Mary  Bauder,  and 
to  my  three  daughters,  Harriet  Elizabeth,  Nancy  Catharine 
and  Melissa,  the  use  of  all  my  property  after  the  payment  of 
all  debts,  (except  what  is  hereinafter  disposed  of  by  this  will,) 
to  be  divided  among  them  as  the  same  would  be  by  law  with- 
out a  will,  except  that  it  is  my  will  that  none  of  the  real  estate 
be  sold  or  disposed  of,  excepting  the  wood  lot  in  the  big  woods. 
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for  their  use,  but  be  kept  sacred  for  their  heirs ;  and  I  give 
^and  bequeath  to  my  adopted  boy,  William  B.  Duffett,  $200 
when  he  becomes  of  age,  provided  he  lives  with  my  wife  and 
family  till  that  time,  or  till  the  family  is  broken  up,  which  is 
my  wish  he  so  do ;  and  I  bequeath  to  my  mother,  Elizabeth 
Bauder,  $25  a  year  from  the  income  of  my  property,  during 
her  natural  life." 

Melissa  Bauder  died  in  1860,  soon  after  the  death  of  the 
testator,  without  issue.  Subsequently  the  land  in  the  "big 
woods,"  in  Kane  county,  was  sold,  and  the  money  was  divided 
between  Mary  Bauder,  Harriet  E.  Bauder  and  Nancy  C.  Bau- 
der, as  provided  in  the  will.  In  1863,  Mary  Bauder,  Harriet 
E.  Bauder  and  Nancy  C.  Bauder  divided  the  remaining  real 
estate  by  setting  apart  one-third  to  Mary  as  her  dower,  and 
the  remaining  interest  was  divided  into  three  equal  parts,  of 
which  one  was  set  apart  to  Harriet  E.,  one  to  Nancy  C,  and 
the  remaining  third  to  the  heirs  of  Melissa, — ^namely,  one-half 
to  her  mother,  the  said  Mary,  and  one-fourth  each  to  Harriet 
E.  and  Nancy  C.  Harriet  E.  Bauder  intermarried  with  John 
T.  Carpenter,  April  3,  1860,  and  she  died  August  27,  1869, 
leaving  one  child,  Carrie  Carpenter,  her  only  heir-at-law,  who 
died  without  issue  May  7,  1865,  having  previously,  by  her  last 
will,  devised  all  of  her  property  to  her  father,  John  T.  Car- 
penter. Nancy  C.  Bauder  intermarried  with  Leander  Keck, 
January  1,  1865.  Mary  Bauder  intermarried  with  J.  C.  Van- 
Olinder,  in  1863. 

The  present  bill  was  filed  by  Mary  Van  Olinder  and  Nancy 
C.  Keck,  against  John  T.  Carpenter,  for  a  construction  of  the 
will  of  Hiram  Bauder.  The  circuit  court  held  that  the  word 
"heirs,"  as  used  in  the  will,  was  a  word  of  limitation,  and 
not  of  purchase,  and,  accordingly,  that  the  estate  vested  was 
in  fee  simple,  and  not  for  life.  Carpenter  appeals  from  thaf 
decree. 
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Mr.  Charles  Wheaton,  for  the  appellant : 

The  word  "heirs,"  when  used  in  a  will,  should  be  taken  as 
designatio  personarum,  when  it  is  manifest  the  testator  intended 
to  use  it  in  that  sense.  Butler  v.  Hmstis,  68  HI.  594 ;  Belalay 
V.  Engel,  107  id.  182;  Baker  v.  ScoU,  62  id.  86;  PeUin  v. 
Blake,  4  Burr.  2579 ;  Findlay  v.  Ridell,  Binn.  139 ;  MiUett  v. 
Ford,  109  Ired.  159 ;  McMahon  v.  Newcomer,  82  id.  565. 

The  rule  in  SheUy's  case  will  not  be  allowed  to  defeat  the 
plain  intention  of  the  testator.  Doe  v.  Jackman,  6  Ired.  283  ; 
Helm  V.  Frisbie,  59  id.  526 ;  Rapp  v.  Matthias,  35  id.  332 ; 
Eram  v.  Harman,  73  id.  412 ;  Clifford  v.  Farmer,  79  id.  529 ; 
HlUman  v.  Bouslaitgh,  13  Pa.  St.  344;  Patrick  v.  Morehead, 
86  N.  C.  62 ;  Urich's  Appeal,  86  Pa,  St.  386 ;  DeKay  v.  Irving, 
5  Denio,  646. 

The  court  will  not  resort  to  a  technical  construction  for  the 
purpose  of  defeating  the  manifest  intention  of  the  testator. 
(Gardner  v.  Gardner,  6  Paige,  455 ;  Stewart  v.  Chambers,  2 
Sandf.  Ch.  382.)  So  the  word  "heirs"  will  not  be  interpreted 
as  a  word  of  limitation,  if  the  intention  is  apparent  to  use  it 
in  another  sense.     Burtis  v.  Doughty,  3  Brad.  (N.  Y.)  287. 

Again :  The  main  thing  to  get  at  in  the  construction  of  a 
will  is  the  intention  of  the  testator,  to  be  ascertained  from  the 
whole  will  taken  together.  1  Jarman  on  Wills,  (Perkins'  ed.) 
414,  425,  and  notes,  where  this  question  is  fully  discussed; 
Covenhoven  v.  Shuler,  2  Paige,  122;  Crosby  v.  WendeU,  6  id. 
548 ;  Pond  v.  Burgh,  10  id.  140. 

In  a  wUl,  a  general  intent  must  yield  to  a  particular  intent, 
to  be  gathered  from  a  construction  of  the  whole  will  taken 
together.  (2  Williams  on  Executors,  pp.  1152-1164.)  Thus, 
the  words,  "heirs  of  the  body,"  in  a  will,  yield  to  a  clear  intent 
that  the  estate  should  only  be  for  life.    Ibid.  pp.  1153,  1154. 

The  same  words  may  be  applied  to  personalty  and  realty 
in  different  senses.     Ibid.  p.  1158. 
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Mr.  M.  0.  SouTHwoRTH,  and  Mr.  N.  G.  Aldrich,  for  the 
appellees : 

The  true  question  of  the  intent  turns,  not  upon  the  quan- 
tity of  the  estate  intended  to  he  given  to  the  ancestor,  but  on 
the  nature  of  the  estate  intended  to  be  given  to  the  heirs. 
Baker  v.  ScoU,  62  111.  100;  Ryan  v.  Allen,  120  id.  648. 

From  a  careful  examination  of  the  cases  cited,  and  such 
others  as  we  have  been  able  to  find  that  bear  on  the  question, 
we  think  it  will  appear  that  where  the  devise  is  made  to  "heirs," 
and  not  to  "children,"  it  can  not  be  construed  to  go  to  them 
as  a  class.  In  the  case  at  bar,  the  broadest  terms  are  used, 
and  it  does  not  seem  that  by  any  rule  of  construction  it  can 
be  made  to  mean  that  it  is  applicable  to  a  class. 

In  the  case  of  Butler  v.  Hiiestis,  68  HI.  694,  the  distinction 
is  vei7  clearly  set  forth.  There,  on  page  600,  the  court  say : 
"Thus,  as  Mr.  Jarman  expresses  it,  if  the  limitation  be  to  the 
heirs  of  the  body,  he  takes  a  fee  tail ;  if  to  his  heirs  generally, 
he  takes  a  fee  simple."  And  it  appears,  from  all  the  author- 
ities cited  in  that  case,  that  in  each  and  every  instance  where 
the  devise  is  to  go  in  any  manner  to  a  class,  it  must  be  first 
construed  that  they  take  as  purchasers,  and  not  by  limitation. 

Mr.  Justice  Soholfield  delivered  the  opinion  of  the  Court : 

The  question  here  is,  whether,  in  construing  a  devise  which 
assumes  to  give  a  life  estate  to  the  ancestor  and  the  remainder 
in  fee  to  the  heirs-at-law  of  such  ancestor,  the  language  of  the 
devise  in  giving  the  life  estate,  and  other  parts  of  the  devise 
showing,  in  connection  with  that  language,  that  his  intention 
was  to  give  only  a  life  estate,  must  control. 

It  is  quite  clear,  upon  authority,  that  the  answer  must  be 
in  the  negative.  We  held  in  Baker  et  al,  v.  Scott,  62  111.  88, 
that  the  rule  in  Shelly' 8  case  is  in  force  here  as  a  rule  of  prop- 
erty, and  that  the  question  of  intent,  in  determining  whether 
it  is  applicable  in  a  given  case,  does  not  turn  upon  the  quan- 
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tity  of  estate  intended  to  be  given  to  the  ancestor,  but  upon 
the  nature  of  the  estate  intended  to  be  given  to  the  heirs ; 
and  it  was  shown  in  that  case,  that  in  the  great  case  of 
Perrin  v.  Blake,  4  Burrows,  2579,  (3  Greenleaf's  Cruise  on 
Beal  Prop.  313,)  as  finally  decided  in  the  Exchequer  Chamber, 
it  was  admitted  that  the  rule  in  SheUy's  case  often  defeats  the 
undoubted  intention  of  the  devisor,  "for,"  it  was  said,  "there 
never  was  an  instance  where  an  estate  for  life  was  expressly 
devised  to  the  first  taker,  that  the  devisor  intended  he  should 
have  any  more.  But  if  he  afterwards  gives  an  estate  to  the 
heirs  of  the  tenant  for  life,  or  to  the  heirs  of  his  body,  it  is 
the  consequence  or  operation  of  law  that  in  this  case  super- 
venes his  intention,  and  vests  the  remainder  in  the  ancestor." 
Preston,  in  his  work  on  Estates,  (vol.  1,  p.  281,  *283,)  says, 
in  speaking  of  the  legal  eflfect,  under  the  rule  in  SheUy's  case, 
of  the  word  "heirs"  in  a  devise  or  grant:  "That  all  possible 
heirs  of  the  given  description  are  to  take  in  succession,  from 
generation  to  generation,  under  the  name  of  heirs  of  the  an- 
cestor, is  to  bring  the  case  immediately  within  the  rule.  That 
only  one  individual,  or  several  individuals,  is  or  are  to  take 
in  the  character  of  heirs,  or,  rather,  as  particular  persons 
described  by  that  name,  either  for  their  lives  only,  or  for  an 
estate  of  inheritance  to  he  dedtcdble  front  them  as  the  stock  or 
ancestor,  and  that  their  heirs  a/re  described  by  superadded  words 
of  limitation,  and  as  their  descendants,  is  to  exclude  the  rule." 
And  again,  in  the  same  volume,  at  page  362,  (*363,)  this  au- 
thor says :  "In  wills,  the  rule"  (i.  «.,  in  Shelly*s  case,)  "applies 
generally,  and  without  exception,  to  the  several  limitations, 
as  often  as  the  gift  to  the  heirs  is  without  any  expression  of 
qualification."  And  he  thus  illustrates  his  meaning :  "Neither 
the  express  declaration,  first,  that  the  ancestor  shall  have  an 
estate  for  his  life,  and  no  longer ;  nor,  secondly,  that  he  shall 
have  only  an  estate  for  life  in  the  premises,  and  that  after  his 
decease  it  shall  go  to  his  heirs  of  his  body,  and,  in  default  of 
such  heirs,  vest  in  the  person  next  in  remainder,  and  that  the 
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ancestor  shall  have  no  power  to  defeat  the  intention  of  the 
testator;  nor,  thirdly,  that  the  ancestor  shall  be  tenant  for 
his  life,  and  no  longer,  and  that  it  shall  not  be  in  his  power 
to  sell,  dispose  or  make  away  with  any  part  of  the  premises, 
*    *    *   will  change  the  word  *heirs*  into  a  word  of  purchase." 

Kent  says,  (vol.  4,  p.  233,  8th  ed.)  in  speaking  of  the  decla- 
ration of  the  Exchequer  Chamber  in  Perrin  v.  Blakey  supra  : 
"The  result  of  that  famous  controversy  tended  to  confirm,  by 
the  weight  of  judicial  authority  at  Westminster  Hall,  the  irre- 
sistible pre-eminence  of  the  rule,"  (i.  e.,  in  Shelly' a  case,)  "so 
that  even  the  testator's  manifest  intent  could  not  control  the 
legal  operation  of  the  word  *heirs,'  when  standing  for  the  or- 
dinary line  of  succession  as  a  word  of  limitation,  and  render 
it  a  word  of  purchase.  If  the  term  *heirs,'  as  used  in  the  in- 
strument, comprehended  the  whole  class  *of  heirs,  and  they 
became  entitled,  on  the  death  of  the  ancestor,  to  the  estate,  in 
the  same  manner  and  to  the  same  extent,  and  with  the  same 
descendible  qualities,  as  if  the  grant  or  devise  had  been  simply 
to  A  and  his  heirs,  then  the  word  heirs  is  a  word  of  limitation, 
and  the  intention  will  not  control  the  legal  effect  of  the  word. 
The  term  must  be  used  as  a  mere  designation  of  one  or  more 
individuals,  or  a  new  import  given  to  it  by  superadded  or  en- 
grafted words  of  limitation,  varying  its  sense  and  operation, 
in  order  to  make  it  a  word  of  purchase." 

The  principle,  applicable  here,  is  clearly  and  forcibly  stated 
in  Hay's  Principles  for  Expounding  Dispositions  of  Keal  Es- 
tate, 96,  (7  Law  Lib.  52,)  thus:  "The  requisite  limitations  to 
the  ancestor  and  his  heirs  being  found,  the  rule  must  be  ap- 
plied. It  can  never  be  a  question  whether  the  rule  shall  be 
applied  or  not.  We  might  as  well  be  asked  whether  a  testator 
intended  to  contravene  the  rule  against  perpetuities.  It  will 
no  more  yield  to  individual  intention  than  any  other  funda- 
mental law  of  property.     The  rule  admits  of  no  exceptions." 

To  like  effect  is  Bender  v.  Fleurie,  2  Grant's  Cases,  345. 
The  testator  gave  to  his  daughter  certain  land,  in  these  words : 


Digitized  by  VjOOQIC 


Carpenter  v.  Van  Olinder  et  al.  49 

Opinion  of  the  Court. 

"She  shall  have  it  as  her  own  during  her  life,  and  then  it  is 
to  come  to  the  heirs  of  her  body  for  their  own  use."  And  the 
Supreme  Court  of  Pennsylvania  said :  "But  it  is  said,  the  tes- 
tator did  not  mean  to  give  her  an  estate  tail.  Perhaps  he  did 
not.  But  he  has  used  words  which,  in  law,  mean  nothing  else. 
If  he  intended  to  give  but  a  life  estate  voluit  non  dixit,  we  must 
take  what  he  said,  not  what  he  meant.  *  *  *  But  no 
court,  in  this  State  or  in  England,  has  ever  treated  the  phrase, 
"heirs  of  her  body,'  as  words  of  purchase,  when  they  are  used 
with  reference  to  the  issue  of  a  devisee  to  whom  a  life  estate 
is  given.  They  are  words  of  limitation,  and,  as  such,  they 
create  an  estate  tail  in  the  first  taker,  which  can  not  be  cut 
down,  even  by  the  clearest  desire  that  it  shall  be  a  life  estate 
only."  Dnder  our  statute  cutting  off  entails,  as  construed  in 
Butler  V.  Huestis,  68  111.  594,  such  a  devise,  we  concede,  would 
not  here  create  an  estate  tail.  But  that  is  purely  because  of 
our  statute.  The  rule  of  construction  thus  laid  down,  is,  be- 
yond question,  pertinent,  and  applicable  here  to  devises  like 
that  before  us,  which  are  unaffected  by  any  statute  of  our 
State. 

In  HUeman  v.  Bouslaughy  13  Pa.  St.  344,  the  same  court, 
speaking  of  the  rule  in  SheUy's  case,  said:  "The  requisite 
Umitations  to  the  ancestor  and  his  heirs  being  found,  the  rule 
must  be  applied.  It  can  never  be  a  question  whether  the  rule 
shall  be  applied  or  not,  whether  the  author  of  the  limitation 
intended  it  to  be  applied  or  not."  And  again :  "The  question 
on  a  will  is  not  whether  the  testator  intended  that  the  rule 
shall  not  operate, — for  this  is  not  subject  to  his  power, — ^but 
whether  he  used  the  words,  *heirs  of  the  body,'  as  synonymous 
with  the  word  'children,*  or  its  proper  equivalent." 

The  result  of  the  authorities  in  regard  to  the  question  before 
us  is  well  stated  by  Mr.  Justice  Elliot^,  speaking  for  the 
Supreme  Court  of  Indiana,  thus :  "It  has  seemed  to  many 
that  there  is  a  conflict  between  the  rule  declaring  that  the 
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intention  of  the  testator  must  govern,  and  the  rule  in  SJielly's 
case;  but  the  appearance  of  conflict  fades  away  when  it  is 
brought  clearly  to  mind  that  when  the  word  *heirs*  is  used  as 
a  word  of  limitation,  it  is  treated  as  conclusively  expressing 
the  intention  of  the  testator.  Where  it  appears  that  the  word 
was  so  used,  the  law  inexorably  fixes  the  force  and  meaning 
of  the  instrument.  If  once  it  is  granted  that  the  word  was 
used  in  its  strict  legal  sense,  nothing  can  avert  the  operation 
of  the  rule  in  Shelly' h  case;  so  that  the  inquiry  is,  was  the 
word  used  as  one  of  limitation  ?  The  only  method  in  which 
an  instrument  employing  the  word  *heirs'  can  be  sho^vn  not 
to  be  within  the  rule,  is  by  showing  that  the  word  was  not 
employed  in  its  strict  legal  sense."  Allen  v.  Croft,  109  Ind. 
476.  See,  also,  Theobald  on  Wills,  336,  et  seq.  The  doctrine 
thus  sustained  was  assumed  by  us  to  be  the  law  in  Wicker 
et  al.  V.  Ray,  118  III.  472,  and  Ryan  et  al.  v.  AUen,  120  id.  648, 
though  the  present  question  was  not  there  discussed. 

Counsel  for  appellant  cite  general  rules  of  construction,  and 
some  cases  in  apparent  conflict  with  the  foregoing  views.  A 
careful  examination  of  the  general  rules  cited,  will  show  that 
when  their  application  to  cases  like  the  present  is  understood, 
there  is  no  conflict ;  and  the  cases  cited  will  be  found,  on 
examination,  distinguishable  from  the  present  case,  in  that 
it  appeared  in  those  cases,  from  the  connection  in  which  they 
occurred,  that  the  words  "heirs,"  or  "heirs  of  body,"  were 
used  as  synonymous  with  "child"  or  "children,"  or  some 
other  limited  class,  and  not  as  meaning  those  who  take  by  in- 
heritance, generally, — as,  heirs,  in  the  technical  sense  of  the 
word.  Thus,  in  Millet  et  al.  v.  Ford,  109  Ind.  159,  the  de\ise 
is  this :  "I  give  and  bequeath  unto  my  son,  James  R.  Rachels, 
during  his  lifetime,  the  following  real  estate:  *  *  ♦  to 
have  the  use  of  the  above  described  land  during  said  James' 
lifetime,  and  after  his  death  to  the  heirs  of  his  body  in  lawful 
wedlock,  and  none  others."  The  words,  "heirs  of  his  body  in 
lawful  wedlock,"  could  by  no  possibility  intend  others  than 
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his  children,  and  so  the  devise  was  precisely  as  if  it  had  been 
to  James  R.  Rachels  and  his  children.  And  so  in  Urich's 
Appeal,  86  Pa.  St.  386,  the  devise  is  to  the  devisor's  children 
and  their  heirs.  But  in  a  subsequent  clause  he  declares  that 
none  of  his  children  should  have  the  right  to  sell  or  encumber 
the  lands,  but  the  lands  shall  remain  free  for  their  children 
or  heirs,  etc.,  showing  clearly  that  "children"  and  "heirs'^ 
were  used  as  synonymous, — ^in  other  words,  that  when  he  said 
"heirs"  he  intended  "children." 

The  otheruases  cited  by  counsel  for  appellant  will  be  found 
to  be  alike  distinguishable  from  the  present  case, — ^restricting^ 
and  narrowing  the  meaning  of  the  word  "heirs"  to  particular 
persons,  or  to  a  particular  class  of  persons  less  than  that  of 
heii-8  in  general.  The  devise  in  Belslay  v.  Engel,  supra,  was : 
"Sixth,  I  give  and  bequeath  unto  my  grand-daughter,  Catharine 
Belslay,  the  free  use  and  occupation  of,"  (then  describing  the 
lands  in  dispute,)  "to  have  and  to  hold,  to  use,  occupy  and 
enjoy  the  same  *  *  *  during  her  natural  life.  *  *  ♦ 
Thirteenth,  it  is  my  will,  and  this  bequest  is  made  upon  the 
express  declaration,  that  in  case  any  of  my  said  grandchildren 
should  depart  this  life  without  issue  of  their  body,  then  that 
all  their  share  of  said  real  estate  *  *  ♦  shall  be  equally 
divided  among  all  my  grandchildren  and  their  legal  repre- 
sentatiyes,  and  the  title  thereto  thereafterwards  so  vest  for- 
ever.  It  is  my  will  that  no  title  in  fee  to  any  of  said  land 
shall  vest  in  my  said  grandchildren,  and  I  declare  it  to  be  my 
will  that  they  shall  have  only  a  life  estate  therein,  and  that 
the  fee  simple  shall  vest  in  their  legal  heirs."  It  is  plain  that 
this  is  but  equivalent  to  saying,  "I  give  the  life  estate  to  my 
grandchildren,  and  the  remainder  in  fee  to  their  children." 
The  heirs  of  those  that  die  without  issue  of  their  bodies, — 
i.  «.,  children, — ^being  excluded  by  the  necessary  effect  of  the 
devise,  it  inevitably  follows  that  none  but  children  of  grand- 
children could  be  their  "legal  representatives"  or  their  "legal 
heirs,"  and  therefore,  in  using  those  terms,  the  testator  clearly 
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meant  children  of  grandchildren, — and  such  was  the  effect  of 
the  decision. 

Beyond  all  question,  then,  the  case  was  rightly  decided. 
In  the  argument  of  the  opinion,  however,  there  is  language 
that  seems  to  place  the  decision  upon  the  intention  of  the 
testator  to  vest  a  fee  in  the  legal  representatives  or  legal  heirs 
of  the  grandchildren,  as  determined  from  a  consideration  of 
all  of  the  language  of  the  will,  and  not,  as  should  have  been 
done,  upon  the  evident  intention  of  the  testator  to  use  the 
words  "legal  representatives"  or  "legal  heirs"  as  sjmonymous 
with  "children,"  and,  therefore,  as  words  of  purchase  and  not 
of  limitation.  This  language  of  the  opinion  was  unadvisedly 
assented  to  by  a  majority  of  the  members  of  the  court,  and 
is  now  disapproved  and  overruled. 

It  is  clear  from  the  language,  "to  be  divided  among  them 
as  the  same  would  be  divided  by  law  without  a  will,"  that  the 
testator  intended  to  give  his  wife  and  daughters  the  same  use 
of  the  real  estate  that  they  would  have  been  entitled  to  had 
he  made  no  will,  but  that  they  shall  not  be  allowed  to  sell  it. 
A  devise  of  the  use  of  the  land  is  equivalent  to  a  devise  of  the 
land  itself,  and  carries  the  legal  as  weU  as  the  beneficial  in- 
terest therein.  {Ryan  et  al.  v.  Alien,  supra,)  Had  there  been 
no  will,  our  statute  would  have  given  the  widow  dower  in  the 
lands,  and  vested  the  fee  in  the  daughters,— one-third  each, 
as  tenants  in  common.  Neither  would  have  had  an  interest 
in  the  individual  interest  of  the  other,  and  therefore  the  heirs 
of  one  would  not  necessarily  have  been  the  heirs  of  the  other. 
In  the  light  of  these  observations,  the  will  must  be  read,  sub- 
stantially, thus :  **I  give  to  my  wife,  Mary,  dower  in  my  lands, 
and  I  give  to  my  daughters,  Harriet  E.,  Nancy  C.  and  Melissa 
E.,  each,  the  undivided  one-third  of  my  lands,  subject  to  the 
dower  of  my  wife,  Mary,  therein,  except  that  it  is  my  will  that 
none  of  the  real  estate  be  sold  or  disposed  of,  *  *  *  but 
that  the  same  be  kept  sacred  for  their  heirs."  The  injunction 
to  not  sell,  is  plainly  upon  each,  severally,  because  the  title 
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is  not  that  of  joint  tenants,  but  that  of  tenants  in  common, 
and  each,  therefore,  might  sell  without  regard  to  the  others. 
And  for  like  reason  the  injunction  to  preserve  is  upon  each, 
severally,  and,  necessarily,  to  preserve  that  which  is  given 
her,  and  for  her  own  heirs,  because  the  heirs  of  no  one  else, 
merely  as  such,  can  have  any  interest  in  her  estate. 

The  only  limitation  in  the  language  employed  in  the  will  is 
that  we  have  been  considering.  There  is  nowhere  a  single 
word  or  syllable  to  indicate  that  the  word  "heirs"  was  here 
used  as  the  equivalent  of  "child"  or  "children"  or  "issue,"  or 
to  otherwise  indicate  a  class  less  comprehensive  than  that  in- 
cluded within  the  technical  meaning  of  "heirs-at-law."  Under 
our  statute,  therefore,  this  general  language  of  the  devise 
carries  a  fee.  (Rev.  Stat.  1874,  chap.  30,  sec.  13.)  The  word 
"heirs,"  as  here  used,  clearly  means  all  who  are  to  take,  gen- 
erally, without  exception,  as  a  class  of  inheritable  persons, 
and  as  the  successive  heirs  of  the  daughters  named,  severally, 
and  not  a  part, — as  individuals  selected  out  of  the  class  of 
heirs, — and  therefore  brings  the  case  witlun  the  rule  in  Shelh/s 
case,     1  Preston  on  Estates,  p.  282,  ♦283. 

Stress  is  laid,  in  argument,  upon  different  matters,  as  pre- 
sented by  the  entire  devise,  claimed  to  show  that  the  testator 
could  not  have  intended  to  give  an  estate  in  fee  to  his  daughters. 
But  we  have  seen  that  that  is  not  the  question.  If  the  lan- 
guage he  used,  in  the  legal  sense  that  must  be  placed  upon  it 
in  the  connection  in  which  it  occurs,  imports  a  conveyance  in 
fee  to  the  daughters,  such  must  be  its  effect,  although  it  may 
appear  that  he  actually  only  intended  to  convey  a  life  estate, 
the  only  inquiry  permissible  being,  whether,  from  other  parts 
of  the  devise,  it  appears  that  the  word  "heirs"  was  used  in  a 
sense  more  restricted  than  the  term  itself  imports, — as  the 
equivalent  of  "children,"  "issue,"  or  some  other  partial  or  re- 
stricted class  of  heirs. 

Finding  no  cause  to  disturb  the  judgment,  it  must  be  af- 

^"^®^-  Judgment  affirmed. 
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Joseph  W.  Drexel  et  al, 

V. 

The  Town  op  Lake. 

Filed  at  Ottawa  January  25, 1889. 

1.  MuNiciPAii  corporation — powers  as  to  public  improvemenia  — 
pumping  works  as  connected  with  a  system  of  sewerage.  Upon  the  prin- 
ciple that  the  grant  of  a  power  carries  with  it,  by  implication,  the  right 
to  use  all  means  and  instrumentalities  necessary  to  a  beneficial  exercise 
of  the  power,  the  grant. of  a  general  power  to  construct  sewers,  without 
any  restriction  as  to  the  mode  in  which  they  are  to  be  built  or  oper- 
ated, must  be  construed  with  reference  to  the  situation  and  require- 
ments of  the  district  in  which  the  sewers  are  to  be  constructed,  and 
must  be  held  to  confer  authority  to  construct  them  in  such  manner  and 
with  such  appliances  as  may  be  necessary  to  render  them  serviceable 
and  effective. 

2.  *  Where  a  system  of  sewerage  of  the  ordinary  kind  can  not  be  used 
to  advantage,  for  w^ant  of  sufficient  fall  to  carry  away  the  contents  of 
the  mains  and  pipes  by  the  force  of  gravitation,  village  and  other  mu- 
nicipal authorities,  under  a  general  grant  of  power  to  construct  main 
drains  and  sewers,  etc.,  without  any  limitation  or  restriction  as  to  the 
mode  in  which  they  shall  be  built  or  operated,  will  have  the  right  to 
construct  pumping  works,  to  be  used  in  the  working  and  use  of  the 
sewers. 

3.  Special  assessments— Toirn  of  Lake— power  to  constiruct  sewers 
— how  to  be  paid  for.  The  town  of  Lake,  by  the  fifteenth  section  of  its 
charter,  is  vested  with  power  to  cause  main  drains  and  sewers,  private 
drains  and  aqueducts,  to  be  constructed,  cleansed  and  rejMiired ;  and 
by  section  16  it  is  provided,  that  the  expense  of  any  such  improvement 
shall  bo  defrayed  by  special  assessments  upon  the  real  estate  benefited 
thereby. 

4.  Same — ordinance  —  whether  for  distinct  improvements.  Where  it 
becomes  necessary  to  establish  pumping  works  in  connection  with  a 
sewerage  system,  in  order  that  the  latter  may  be  made  to  serve  its  proper 
purpose,  and  the  combined  improvement  is  provided  for  in  a  single 
ordinance,  a  special  as-sessment  to  defray  expenses  of  the  improvement 
can  not  be  defeated  on  the  ground  the  ordinance  provides  for  two  dis- 
tinct improvements,  or  that  it  is  double. 

Appeal  from  the  County  Court  of  Cook  county ;  the  Hon. 
Richard  Prendergast,  Judge,  presiding. 
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Messrs.  Wilson  &  Moore,  and  Mr.  R.  S.  Thompson,  for  the 
appellants. 

Mr.  E.  J.  Harkness,  and  Mr.  R.  T.  Hollett,  for  the  appellee. 
Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  judgment  of  the  County  Court  of 
Cook  county  confirming  an  assessment  upon  the  lands  of  the 
appellants,  for  the  construction  of  a  sewer  in  the  town  of  Lake 
in  said  county.  Said  town  embraces  a  territory  six  miles 
square,  lying  immediately  south  of  the  city  of  Chicago  and 
west  of  the  town  of  Hyde  Park,  and  is  a  town  incorporated 
under  a  special  act  of  the  General  Assembly  approved  March 
26,  1869.  Vol.  4,  Private  Laws  of  1869,  p.  324.  The  town 
seems  also  to  have  adopted  the  ninth  article  of  the  general  act 
of  1872,  providing  for  the  incorporation  of  cities  and  villages. 

It  appears  that  in  consequence  of  the  peculiar  topography 
of  the  territory  lying  within  the  town,  much  of  the  surface 
being  but  a  few  feet  above  the  level  of  Lake  Michigan,  and 
the  remoteness  of  a  proper  place  to  discharge  its  drainage  and 
sewage,  a  system  of  sewers  constructed  on  the  ordinary  plan, 
60  as  to  carry  oflF  and  discharge  its  surface  water  and  sewage 
merely  by  force  of  gravitation,  is  wholly  inadequate.  The 
town  therefore,  after  taking  the  advice  of  careful  and  compe- 
tent engineers,  has  adopted  a  general  system  for  the  construc- 
tion of  sewers,  upon  the  plan  of  draining  the  southerly  portion 
of  its  territory  by  means  of  drains  and  sewers  running  to  a 
central  reservoir  or  well  to  be  located  at  or  near  the  corner  of 
Sixty-ninth  and  Halsted  streets,  and  there  constructing  pump- 
ing works  for  raising  it  to  a  higher  level  and  discharging  it 
by  means  of  a  main  or  trunk  sewer,  to  be  constructed  along 
Halsted  street  from  Sixty-ninth  street  to  Thirty-ninth  street, 
into  the  Stock-yards  slip  and  thence  into  the  Chicago  river. 
The  portion  of  this  general  system  of  sewers  which  the  town 
is  now  attempting  to  construct,  and  for  which  the  assessment 
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in  question  is  levied,  consists  of  the  main  or  trunk  sewer  on 
Halsted  street  and  the  pumping  works  at  Sixty-ninth  street. 
The  total  estimated  cost  of  that  portion  of  the  general  system 
now  in  contemplation  is  $180,050,  the  estimated  cost  of  the 
main  sewer  being  $151,804,  of  the  pumping  works  $21,746, 
and  of  the  engineering,  superintending  and  making  and  levy- 
ing the  assessment  $6600. 

The  plan  contemplated  by  the  town  for  constructing  its  lat- 
eral drains  and  sewers  discharging  into  the  main  sewer  or 
central  reservoir  is  partly  if  not  wholly  in  accordance  with 
what  is  known  as  the  double,  as  distinguished  from  the  com- 
bined system,  that  is,  by  constructing  one  set  of  drains  for 
carrying  off  the  storm  or  surface  water,  and  another  and  lower 
system  for  carrying  off  the  sewage.  Accordingly,  for  the  pur- 
pose of  levying  the  assessment  to  defray  the  expense  of  .con- 
structing the  main  sewer  and  pumping  works,  the  territory 
deemed  to  be  benefited  thereby  is  divided  into  three  districts, 
the  first  consisting  of  that  portion  of  the  territory  benefited 
from  which  both  systems  of  drains  are  to  be  discharged  into 
the  main  sewer,  the  second  of  that  portion  from  which  the 
surface  water  only  can  be  discharged  into  the  main  sewer, 
and  where  the  lower  or  sewage  drains  must  be  carried  to  the 
central  reservoir,  and  the  third  where  both  systems  of  drains 
must  run  to  the  central  reservoir.  The  present  appeal  brings 
up  the  case  of  an  assessment  upon  a  tract  of  land  in  each  of 
these  districts. 

The  objections  urged  to  the  assessment  in  the  court  below 
and  now  chiefly  relied  upon  relate  solely  to  the  construction 
of  the  pumping  works.  These  objections  are,  1,  that  the  town, 
by  its  charter,  has  no  power  to  erect  such  works  and  pay  for 
the  same  by  special  assessment,  and  2,  that  the  improvement 
is  double,  that  is,  that  two  entirely  distinct  and  separate  im- 
provements are  combined  and  are  to  be  paid  for  by  one  as- 
sessment. 
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As  to  the  first  of  these  objections,  we  are  of  the  opinion  that 
it  is  unnecessary  to  go  beyond  the  provisions  of  the  act  incor- 
porating the  town  of  Lake  to  find  the  requisite  power.  By  the 
fifteenth  section  of  that  act,  power  is  given  to  the  trustees  of 
the  town  to  cause  main  drains  and  sewers,  private  drains  and 
aqueducts,  to  be  constructed,  cleansed  and  repaired,  and  by 
the  sixteenth  section  it  is  provided  that  the  expense  of  any 
such  improvement  shall  be  defrayed  by  special  assessment 
upon  the  real  estate  benefited  thereby.  The  only  question  is, 
whether,  in  view  of  the  system  of  sewerage  adopted  by  the 
town,  the  pumping  works  by  which  the  s6wage  is  to  be  raised 
or  forced  from  the  central  reservoir  into  the  main  sewer,  is  to 
be  deemed  a  part  of  the  sewer,  within  the  meaning  of  said  act. 
The  proposed  works  are  to  be  constructed  and  operated  upon 
what  is  known  as  the  Shone  Pneumatic  System,  which  is  a 
mode  of  pumping  by  means  of  compressed  air  supplied  from 
an  air  compressor.  The  compressed  air  is  conducted  through 
iron  pipes  to  receivers  or  ejectors  into  which  the  sewage  flows 
from  the  sewers.  When  a  receiver  becomes  full  of  sewage,  an 
air  valve  opens  automatically,  letting  in  compressed  air,  and 
forcing  the  sewage  out  of  the  receiver.  The  air  is  then  shut 
off  and  exhausted,  and  the  process  is  repeated. 

The  definition  of  the  word  sewer  as  given  by  Webster  is, 
**a  drain  or  passage  to  convey  off  water  and  filth  underground." 
Usually  the  sewage  is  carried  through  the  sewers  and  dis- 
charged therefrom  by  force  of  gravitation.  But  in  very  level 
districts  where  the  point  of  discharge  is  little  if  any  lower  than 
the  level  of  the  sewer  at  its  commencement,  it  is  manifest  that 
if  the  sewer  is  of  any  considerable  length,  it  can  answer  no 
purpose  of  drainage,  if  gravitation  alone  is  to  be  depended 
upon  for  the  discharge  of  the  sewage.  In  such  districts,  a 
system  of  sewerage,  to  be  of  any  avail,  must  tring  into  oper- 
ation some  other  power  or  agency.  Such  new  agency  then 
becomes,  from  the  very  necessity  of  the  case,  an  integral  part 
of  the  sewerage  system,  and  the  structures  and  machinery  by 
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which  that  agency  is  operated  and  brought  into  play  may 
properly  be  regarded  as  essential  parts  of  the  sewer.  The 
grant  of  a  power  carries  with  it,  by  implication,  the  right  to 
use  all  means  and  instrumentalities  necessary  to  a  beneficial 
exercise  of  the  power.  Upon  this  principle,  the  grant  of  a 
general  power  to  construct  sewers,  without  any  restriction  as 
to  the  mode  in  which  they  are  to  be  built  or  operated,  must 
be  construed  with  reference  to  the  situation  and  requirements 
of  the  district  in  which  the  sewers  are  to  be  constructed,  and 
must  be  held  to  confer  authority  to  construct  them  in  such 
manner  and  with  such  appliances  as  may  be  necessary  to  ren- 
der them  serviceable  and  effective  for  the  purposes  for  which 
sewers  are  designed.  If  the  surface  is  such  as  to  readily  ad- 
mit of  drainage  by  force  of  gravitation,  sewers  should  doubtless 
be  so  constructed  as  to  be  operated  by  that  force  alone.  But 
if  the  surface  is  so  low  as  to  preclude  the  discharge  of  sewage 
at  any  practicable  point  by  that  means,  the  power  to  construct 
sewers  would  be  altogether  nugatory  unless  it  is  to  be  con- 
strued so  as  to  include  the  power  to  use  some  artificial  means 
to  supply  or  make  operative  the  force  of  gravitation. 

In  the  judgment  of  the  trustees  of  the  town  of  Lake  the 
portion  of  the  town  which  is  to  be  served  by  the  proposed 
sewerage  system  is  so  situated  as  to  be  incapable  of  proper 
drainage  to  any  practicable  outlet  by  force  of  gravitation  alone. 
In  this  judgment  they  are  clearly  supported  by  the  facts.  The 
most  practicable  point  for  the  discharge  of  the  sewage  of  the 
entire  district  seems  to  be  at  the  Stock-yards  slip,  which  is 
situated  at  Thirty-ninth  street,  the  north  boundary  line  of  the 
town.  Said  district  extends  entirely  across  the  town,  a  dis- 
tance of  six  miles,  and  the  surface  of  a  considerable  area  in 
the  southerly  part  of  it  is  only  about  six  feet  above  the  level 
of  said  slip.  It  is  manifest  that  a  district  thus  situated  can 
not  be  supplied  with  sewerage  constructed  with  due  reference 
to  efficiency  or  sanitary  requirements,  if  it  must  depend  upon 
gravitation  alone  for  the  out-flow  and  discharge  of  its  sewage. 
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Resort  then  must  be  had  to  such  expedients  for  overcoming 
the  difficulty  as  modem  engineering  has  developed,  and  the 
choice  of  expedients  is  within  the  legislative  discretion  of  the 
trustees  of  the  town,  a  discretion  with  which  the  courts  will 
not  interfere  unless  clearly  abused.  By  the  system  proposed, 
a  central  reservoir  is  to  be  constructed  at  Sixty-ninth  street, 
about  four  miles  from  the  Stock-yards  slip,  into  which  the 
sewage  from  the  southerly  portion  of  the  district  is  to  flow. 
There  it  is  to  be  raised  by  the  pumping  works  nearly  twenty 
feet  and  discharged  into  the  main  sewer  on  Halsted  street. 
By  this  expedient  the  southerly  part  of  the  district  is  given 
the  advantages  of  drainage  which  it  would  have  if  its  entire 
surface  was  raised  that  distance  above  its  present  level. 

Without  protracting  the  discussion  on  this  point  further,  it 
is  sufficient  to  say  that,  under  the  circumstances  of  this  case, 
the  pumping  works  must  be  deemed  to  be  an  essential  and 
integral  part  of  the  sewerage  system  of  the  town,  and  that  the 
power  to  erect  such  works  must  be  held  to  be  embraced  within 
the  general  grant  of  power  to  construct  sewers  given  to  the 
trustees  of  the  town  by  its  charter. 

Upon  the  other  point  raised,  viz,  that  the  assessment  is  for 
two  distinct  improvements,  little  need  be  said.  The  pumping 
works  being,  as  we  have  already  held,  a  part  of  the  sewer,  it 
is  difficult  to  see  how  they  can  be  regarded  as  separate  and 
independent  improvements.  The  pumping  works  and  sewer 
are  no  more  divisible  than  are  the  several  parts  or  sections  of 
the  sewer  itself.  True,  the  property  in  the  district  in  which 
both  the  storm  and  sewer  drains  discharge  directly  into  the 
main  sewer,  may  be  said  to  derive  no  benefit  from  the  pump- 
ing works,  but  it  is  equally  true  that  property  adjacent  to 
certain  portions  of  the  sewer  itself  will  derive  no  benefit  from 
the  construction  of  other  portions.  It  may  well  be  urged  that 
property  situated  near  the  n^outh  of  the  sewer  will  be  in  no 
degree  benefited  by  the  construction  of  those  portions  situated 
two  or  three  miles  further  south.     This  however  is  no  test  by 
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which  to  determine  whether  the  improvement  is  single  or 
douhle.  In  City  of  Springfield  v.  Green,  120  111.  269,  the  im- 
provement for  which  the  assessment  was  levied  consisted  of 
the  paving  of  a  large  number  of  the  streets  and  alleys  of  the 
city,  and  it  was  held  to  be  a  single  improvement.  The  test 
there  applied  was,  that  the  streets  and  alleys  to  be  paved  were 
BO  similarly  situated  with  respect  to  the  improvement  proposed 
as  to  justify  treating  them  as  parts  of  a  common  enterprise, 
and  therefore  a  single  improvement.  In  that  case  the  reasons 
for  holding  the  improvement  to  be  double  were  much  stronger 
than  in  this. 

Counsel  for  the  appellants  raise  some  question  as  to  the 
power  of  the  trustees  of  the  town  to  create  districts  for  sewer- 
age purposes,  but  at  the  same  time  disclaim  placing  any  con- 
siderable reliance  upon  that  point.  Under  these  circumstances 
all  we  need  say  is,  that  they  have  failed  to  present  any  con- 
siderations in  support  of  their  position  in  that  respect  which 
seem  to  us  to  be  satisfactory.  We  find  no  error  in  the  judg- 
ment of  the  County  Court,  and  it  will  therefore  be  affirmed. 

Jvdginent  affirmed. 


Eugene  E.  Ellis  ei  al. 

V, 

Angus  Leek. 

Filed  at  ML  Vernon  January  26, 1889. 

MOBTOAOE — strict  foreclosure — what  interest  passes  by  the  decree.  A 
decree  of  strict  foreclosure  of  a  mortgage,  after  finding  the  sum  due 
on  the  mortgage,  and  that  the  value  of  the  mortgaged  premises  was 
much  less  than  that  sum,  ordered  and  decreed  that  the  defendants  pay 
the  sum  so  found  due,  with  six  per  cent  interest  thereon,  within  ninety 
days,  and  that  in  default  of  such  payment  within  the  time  fixed,  the 
defendants  be  forever  barred  and  foreclosed  of  all  right  and  equity  of 
redemption  in  and  to  the  mortgaged  premises,  and  every  part  thereof, 
and  that  on  such  default,  all  the  right,  title  and  interest,  both  legal  and 
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equitable,  of  the  defendants  in  and  to  said  premises,  and  OTery  part 
thereof,  should  become  vested,  absolutely  and  forever,  uncondition- 
ally, in  the  complainaat :  Held,  that  the  decree  was  a  final  one,  and 
vested  the  title  and  estate  of  the  mortgagor  in  the  complainant,  without 
any  further  order  or  decree  of  the  court  after  the  time  allowed  for  pay- 
ment has  elapsed. 

Appeal  from  the  Circuit  Court  of  Alexander  county;  the 
Hon.  R.  W.  McCartney,  Judge,  presiding. 

Mr.  Walter  Warder,  and  Mr.  William  N.  Butler,  for  the 
appellants  : 

In  an  action  of  ejectment,  the  plaintiff  must  recover  on  the 
strength  of  his  own  title,  and  must  show  a  legal  title  to  the 
premises  he  recovers.  Mester  v.  Hauser,  94  HI.  433 ;  Stampf 
V.  OsterhagCy  id.  116. 

The  appellee  can  not  recover  in  this  case,  on  account  of 
the  insuflSciency  of  his  own  title. 

Strict  foreclosures  are  not  favored,  but  are  discouraged  by 
the  laws  of  this  State,  and  everything  should  be  construed 
strictly  against  them.  Weiner  v.  Heintz,  17  HI.  259 ;  Miller 
V.  Davis,  5  Bradw.  474 ;  2  Jones  on  Mortgages,  sec.  1542. 

If  the  defendants  failed  to  pay  the  money  within  the  time 
limited,  the  complainant's  right  to  the  property  became  abso- 
lute, though  in  order  to  complete  the  title  there  must  be  a  final 
order  finding  such  default,  and  confirming  the  title.  Midvey  v. 
Gihhons,  87  111.  380 ;  Mester  v.  Hauser,  94  id.  439 ;  2  Daniell's 
Ch.  Pr.  (4th  Am.  ed.)  996. 

This  court  should  have  admitted  the  afl&davit  made  for  a 
tax  deed,  and  erred  in  refusing  it  and  the  tax  deed. 

Mr.  John  M.  Lansden,  for  the  appellee : 

To  the  bUl  for  a  strict  foreclosure  the  Ellis*  filed  this  answer : 
"These  defendants,  answering,  say,  that  the  matters  and  things 
in  said  bill  contained  are  true,  as  the  same  are  therein  stated, 
and  these  defendants  hereby  consent  that  a  decree  of  strict 
foreclosure  may  be  entered  in  this  cause,  as  prayed  for  in  said 
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bill."  This  was  enough  to  justify  the  final  decree  at  once,  as 
was  given.  It  amounts  to  an  agreement  that  complainant 
should  take  the  property  for  the  debt.  2  Jones  on  Mortgages, 
sec.  1567. 

The  mortgagee  after  condition  broken,  and  his  grantee,  may 
maintain  ejectment  on  the  mortgage.  {Oldham  v.  PJleger,  84 
ni.  102;  Barrett  v.  Hinckley,  124  id.  32.)  But  the  decree 
passed  the  title  to  complainant.  Walker  v.  Schum,  42  111.  462 ; 
Miller  v.  McMannis,  104  id.  422. 

The  affidavit  of  the  service  of  notice  of  the  tax  sale  is  fa- 
tally defective. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  ejectment,  by  appellee,  against  appel- 
lants, (Eugene  E.  Ellis  being  the  real  party  in  interest,)  to 
recover  possession  of  lots  30  and  31,  in  block  53,  in  the  city 
of  Cairo.  Both  parties  claim  title  through  Henry  B.  and 
Thomas  B.  Ellis, — appellee  through  a  mortgage  and  decree 
of  strict  foreclosure,  and  appellant  through  a  tax  deed. 

By  an  amended  biU  in  chancery,  filed  at  the  September 
term,  1886,  of  the  Alexander  circuit  court,  one  Holmes  B. 
Kelly  prayed  a  decree  of  strict  foreclosure  against  said  lots, 
on  a  mortgage  theretofore  executed  by  the  said  Henry  B.  and 
Thomas  B.  Ellis  and  their  wives,  who  were  miade  defendants. 
They  filed  a  joint  answer  to  that  bUl,  admitting  its  allegations, 
and  consenting  that  a  decree  of  strict  foreclosure  should  be 
entered,  as  therein  prayed.  The  court,  by  its  decree  of  the 
same  term,  found  the  amount  due  on  the  mortgage  debt  to  be 
$1465,  that  the  mortgaged  premises  were  in  bad  repair,  fall- 
ing into  decay,  and  did  not  exceed  in  value  the  sum  of  $600. 
The  decree  then  concludes  with  the  following  order : 

"It  is  therefore  ordered,  adjudged  and  decreed  by  the  court, 
that  the  defendants,  Thomas  B.  Ellis  and  Henry  B.  Ellis,  pay 
to  the  complainant.  Holmes  B.  Kelly,  the  said  sum  of  $1465, 
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with  six  per  cent  interest  thereon  from  the  date  hereoi,  within 
ninety  days  from  the  date  of  this  decree ;  and  in  default  of 
the  payment  of  said  sum  within  the  said  period  of  ninety  days, 
they,  the  said  defendants,  be  forever  barred  and  foreclosed  of 
all  right  and  equity  of  redemption  in  and  to  the  said  premtees 
and  every  part  thereof ;  and  that  in  default  of  such  payment 
within  the  period  of  ninety  days,  all  the  right,  title  and  in- 
terest, both  legal  and  equitable,  of  said  defendants  in  and  to 
said  premises,  and  every  part  thereof,  shall  be  and  become 
vested,  absolutely  and  forever,  unconditionally,  in  the  said 
complainant,  Holmes  B.  Kelly.  It  is  further  ordered,  that 
upon  the  defendants  paying  the  complainant  the  said  sum  of 
$1465  within  the  time  above  mentioned,  the  complainant  re- 
convey  the  said  premises  to  the  said  defendants,  Thomas  B. 
EUis  and  Henry  B.  Ellis,  by  a  suitable  instrument  of  convey- 
ance. It  is  further  ordered,  adjudged  and  decreed  by  the 
court,  that  the  defendants,  Thomas  B.  EUis  and  Henry  B. 
Ellis,  pay  the  costs  of  this  suit,  and  that  execution  may  issue 
therefor." 

On  the  18th  day  of  January,  1887,  the  said  Holmes  B. 
Kelly  and  wife  conveyed  to  appellee. 

Among  other  proceedings,  in  pursuance  of  which  the  tax 
deed  under  which  appellant  fElllis  claims  title,  was  executed, 
he  offered  in  proof  the  affidavit  required  by  section  217  of  the 
Eevenue  act,  upon  which  the  deed  was  issued ;  but  the  court 
below  held  it  insufficient,  and,  on  objection  by  appellee,  ex- 
cluded both  it  and  the  tax  deed.  The  finding  and  judgment 
of  the  circuit  court  were  for  appellee,  for  the  premises  in  suit, 
and  the  record  is  brought  here  by  appeal. 

The  judgment  of  the  trial  court  is  assailed,  first,  because, 
it  is  said,  the  evidence  fails  to  show  a  legal  title  in  appellee ; 
and,  secondly,  on  the  ground  that  the  affidavit  and  tax  deed 
offered  in  evidence  by  appellant  were  improperly  excluded  on 
the  trial.  The  last  point  is  not  insisted  upon.  No  argument 
whatever  is  offered  in  support  of  it.     We  have,  however,  ex- 
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amined  the  affidavit  as  it  is  set  out  in  the  abstract,  and  are 
of  opinion  that  the  circuit  court  ruled  correctly  upon  it. 

The  first  point  is  earnestly  insisted  upon.  It  turns  upon 
what  shall  be  decided  to  be  the  correct  practice,  in  this  State, 
in  strict  foreclosure  proceedings.  It  is  contended  that  the 
decree,  through  which  appellee  claims,  does  not  vest  the  title 
to  the  mortgaged  premises  in  the  complainant,  but  to  do  so 
must  be  followed  by  a  final  order,  based  on  proof,  that  the 
money  was  not  paid  according  to  the  terms  of  the  decree. 
Without  such  an  order,  it  is  said,  the  title  is  incomplete.  The 
English  practice  is  so  stated  in  DanieU's  Chancery  Practice, 
vol.  2,  p.  996,- (quoted  by  Justice  Sheldon  in  Mxdvey  v.  Gih- 
bans  et  al.  87  111.  380,)  and  in  Smith's  Chancery  Practice,  vol. 
1,  p.  540.  The  question  has  never  been  directly  decided  in 
this  State.  It  was  presented  and  discussed  in  the  Midvey  case, 
supra,  but  its  determination  not  being  thought  necessary  in 
that  case,  it  was  passed  without  decision.  We  think,  however, 
that  an  examination  of  the  reported  cases,  in  which  records 
in  such  proceedings  have  come  before  this  and  the  Appellate 
Courts  for  review,  will  show  the  practice  in  the  various  circuit 
courts  of  the  State  to  have  been  to  treat  the  decree  of  foreclos- 
ure as  the  final  order  in  the  case,  and  that  such  practice  has, 
with  more  or  less  directness,  mej  the  approval  of  this  court. 

In  Johnson  v.  Donnell  et  al.  15  lU.  100,  it  was  objected  that 
the  decree  did  not  specify  in  whom  the  title  to  the  land  should 
be  vested ;  but  the  decree  was  affirmed,  and  it  was  said :  "By 
barring  the  equity  of  redemption,  it  confirms  the  title  in  the 
mortgagee.  The  title  conveyed  by  the  mortgage,  which  was 
before  conditional,  now  becomes  absolute." 

In  Wilson  et  al.  v.  Geisler,  19  111.  49,  the  decree  provided 
that  in  default  of  payment  the  equity  of  redemption  should  be 
barred,  and  "that  the  title  revert  to  the  complainant  in  fee, 
forever,"  and  authorized  the  sheriflF  of  the  county  to  put  com- 
plainant in  possession  of  the  mortgaged  premises.  It  was  also 
affirmed,  no  question  as  to  its  finality  being  raised. 
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In  Stephens  v.  BichneU,  27  111.  444,  the  decree  barred  all 
equity  of  redemption  in  default  of  payment  within  four  months, 
and  Breese,  J.,  in  the  opinion  of  the  court,  says :  "It  is  al- 
leged in  the  bill,  and  confessed,  that  the  lands  mortgaged  are 
not  equal  in  value  to  the  purchase  money  due.  It  was  then 
in  the  discretion  of  the  court  to  decree  a  strict  foreclosure,  the 
effect  of  which  is  to  vest  the  title  absolutely  in  the  mortgagee." 

In  Chickering  v.  FaUes,  26  111.  507,  as  shown  by  the  opinion 
in  Mulvey  v.  Gibbons  et  al.  supra,  the  decree  was  similar  to  the 
one  then  before  the  court, — a  decree  nisiy  not  materially  dif- 
ferent froifa  the  one  presented  by  this  record.  In  the  Chickering 
case,  the  decree  was  held  color  of  title,  and  from  what  is  there 
said  it  is  clear  that  the  decree  was  held  and  treated  as  the 
final  order  in  the  case.  While  it  is  true  that  the  point  here 
urged  was  not  presented  in  it  or  any  of  the  foregoing  cases 
cited,  yet  these  cases  do  clearly  show  the  practice  in  the  courts 
of  this  State  to  differ  from  that  in  England.  In  some  of  them, 
at  least,  the  decrees  were  so  questioned  as  to  strongly  suggest 
the  point,  and  call  for  a  condemnation  of  the  practice,  if  not 
approved. 

The  decree  in  a  foreclosure  proceeding  in  England,  as  shown 
by  both  of  the  above  named  authors  on  chancery  practice,  is 
essentially  different  from  the  one  appearing  in  this  record  and 
those  usually  rendered  under  our  practice.  There,  the  decree 
orders  a  reference  to  the  master  to  take  an  account  and  tax 
costs,  "and  directs  that  if  the  same  are  paid  by  the  mortgagor 
at  such  time  and  place  as  the  master  shall  fix,  the  mortgagee  is 
to  reconvey  the  premises,  but  orders,  in  default  of  payment  at 
such  time  and  place,  that  the  mortgagor  be  absolutely  foreclosed 
from  all  equity  of  redemption  in  the  mortgaged  premises." 
(1  Smith's  Ch.  Pr.  p.  532.)  "On  the  day  appointed,  either  the 
mortgagee,  or  one  duly  authorized  by  him  under  a  power  of 
attorney,  attends  at  the  place  appointed,  to  receive  the  money, 
and  remains  there  till  the  expiration  of  the  time  appointed. 
If  the  mortgage  money  is  not  paid,  upon  an  affidavit  of  being 
5—127  III. 
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duly  attended,  and  of  the  non-payment  of  the  money,  the  plain- 
tiflF  is  entitled  to  an  order,  on  a  motion,  as  of  course,  that  the 
defendant  do  from  henceforth  stand  absolutely  debarred  and 
foreclosed  of  and  from  all  right,  title,  suit,  and  equity  of  re- 
demption, of,  in  or  to  the  said  mortgaged  premises."  (Id.  540.) 
There,  the  decree  of  foreclosure  does  not  purport  to  be  the 
final  order  in  the  case.  The  amount  due,  the  costs,  the  time 
within  which  and  the  place  at  which  the  payment  is  to  be 
made,  are  all  left  to  be  ascertained  and  fixed  by  the  master ; 
and  that  some  further  order  must  follow  such  a  decree,  to 
complete  the  foreclosure,  is  manifest. 

The  decree  before  us  is  a  final  decree,  and  expressly  pro- 
vides, that  in  default  of  payment  "all  the  I'ight,  title  and  in- 
terest, both  legal  and  equitable,  of  said  defendants  in  and  to 
said  premises,  and  every  part  thereof,  shall  be  and  become 
vested,  absolutely  and  forever,  unconditionally,  in  the  said 
complainant."  Although  courts  of  chancery,  in  this  State,  are 
governed  by  the  same  practice  as  courts  of  chancery  in  Eng- 
land, or  by  rules  and  regulations  consistent  with  such  practice, 
we  are  unable  to  see  wherein  the  practice  here  adopted  is  so 
inconsistent  with  that  in  England,  as  laid  down  by  authors 
on  chancery  practice,  as  that  it  should  be  condemned.  Under 
the  one  practice  the  title  is  vested  in  the  complainant  by  an 
order  in  the  decree ;  under  the  other,  by  a  final  order  made 
subsequently.  When  the  practice  is  once  established  and  un- 
derstood, the  rights  of  the  defendant  are  as  well  protected  by 
one  mode  of  procedure  as  the  other.  That  the  decree  in  ques- 
tion is  in  conformity  with  the  practice  in  this  State,  as  under- 
stood by  courts  and  the  profession,  we  have  no  doubt ;  and  to 
unsettle  that  practice  now,  would  be  productive  of  no  good, 
but  might  be  attended  with  evil  results. 

In  this  view  of  the  case,  it  is  unnecessary  to  inquire  whether 
or  not  appellee  could  maintain  this  action  on  the  title  vested 
in  Holmes  B.  Kelly  by  virtue  of  the  mortgage  from  Thomas  B. 
and  Henry  B.  Ellis  to  Wheeler.     The  decree  pf  strict  fore- 
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closure  vested  the  title  in  Kelly  absolutely,  and  his  deed  to 
appellee  clothed  him  with  a  legal  title,  which,  in  the  absence 
of  all  proof  of  right  or  title  in  arppellant,  entitled  him  to  pos- 
session, and  the  judgment  of  the  circuit  court  was  therefore 

^'S  Judgment  affirmed. 


Spooner  E.  Howell,  Admr. 

Thomas  T.  Moores. 
Filed  at  Ottawa  January  25, 1889. 

1.  Insolvent  'D'ebtohs— assignment  for  the  benefit  of  creditors— prior 
to  act  of  1877,  The  provisions  of  an  act  concerning  voluntary  aseign- 
ments,  and  conferring  jurisdiction  therein  upon  county  courts,  which 
took  effect  July  1, 1877,  have  no  application  to  an  assignment  by  an 
insolvent  debtor  or  debtors  made  before  that  act  took  effect. 

2.  Same — assignment  by  partnership  fii^m,  and  by  the  individual  part- 
ners— rule  of  distribution.  Where  co-partners  make  an  as«dgnment  of 
their  individual  and  firm  property  for  the  benefit  of  their  creditors,  in 
the  abfiience  of  statutory  regulations  the  assignee  will  be  justified  in  ' 
making  such  distribution  as  the  assignment  calls  for,  there  being  no 
proof  of  any  fraud  or  improper  conduct  either  in  the  making  of  the 
deed  or  in  the  carrying  out  of  its  provisions. 

3.  A  and  B,  composing  a  partnership  firm,  made  an  assignment,  in 
January,  1877,  of  aU  the  partnership  and  individual  property,  to  an  as- 
signee, for  the  benefit  of  their  creditors,  both  of  the  firm  and  of  the 
individual  partners.  The  schedule  of  debts,  made  a  part  of  the  deed 
of  assignment,  described  three  notes,  of  $500  each,  signed  severally  by 
each  partner,  in  his  own  name,  as  partnership  or  firm  debts.  The  as- 
signee, in  distributing  the  proceeds  of  the  assets  of  the  firm  and  of  the 
several  partners,  treated  such  notes  as  firm  obligations,  and  paid  divi- 
dends on  them  out  of  the  partnership  assets :  Held,  on  bill  seeking  to 
hold  the  assignee's  estate  liable  for  not  applying  the  proceeds  of  the 
estate  of  the  several  partners  on  such  notes,  that  he  was  justified  in 
acting  as  he  did  under  the  instrument  which  defined  his  powers  and 
duties,  and  that  his  estate  was  not  liable  for  his  not  applying  the  assets 
of  the  several  partners  upon  the  notes. 

4.  Same — compensation  of  assignee.  An  assignee's  account,  in  the 
case  of  a  voluntary  assignment  to  him  for  the  benefit  of  creditors,  showed 
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credits  for  his  services  in  excess  of  that  allowed  by  law  for  siinilar  ser- 
vices by  administrators  and  executors.  On  bill  filed  for  an  accounting, 
the  master  in  chancery  reduced  the  assignee's  compensation  so  as  to 
make  it  the  same  as  that  allowed  to  administrators  and  executors :  Held, 
that  the  deduction  was  proper. 

5.  Jurisdiction — concurrent — which  shall  prevail.  In  cases  of  con- 
current jurisdiction,  the  court  which  first  obtains  jurisdiction  will  have 
the  precedence. 

6.  Same — in  chancery — in  the  matter  of  trusts,  generally.  The  12th 
section  of  article  6  of  the  constitution  of  1870,  gives  the  circuit  courts 
original  jurisdiction  of  all  cases  in  law  and  equity,  and  the  legislature 
has  no  power  to  deprive  the  circuit  courts  of  their  equitable  jurisdic- 
tion in  suits  to  enforce  trusts. 

7.  The  jurisdiction  of  a  court  of  equity  for  enforcing  trusts  is  not 
taken  away  by  the  fact  that  a  party  has  a  remedy  at  law,  especially 
when  the  person  seeking  relief  is  entitled  to  a  discovery,  or  where  the 
trustee  is  bound  to  state  an  account  of  the  trust  fund  and  its  proceeds. 

8.  Same  —  administration  of  estates — probate  courts  and  courts  in 
chancery.  The  sixth  clause  of  section  70  of  the  **Act  in  regard  to  the 
administration  of  estates,"  which  gives  the  county  or  probate  court 
jurisdiction  of  claims  against  estates,  when  the  decedent  has  received 
money  in  trust  for  any  purpose,  can  not  be  regarded  as  conferring 
upon  those  courts  exclusive  jurisdiction.  Their  jurisdiction  is  concur- 
rent with  that  of  coiurts  of  equity. 

•  9.  Same — assignment  for  benefit  of  creditors— jurisdiction  in  chancery. 
A  court  of  equity  will  entertain  jurisdiction  to  enforce  the  trust  created 
by  an  assignment  of  a  debtor  for  the  benefit  of  creditors,  at  the  suit  of 
one  or  more  of  such  creditors.  The  death  of  the  assignee  will  not  de- 
prive the  creditor  of  his  right  to  go  into  such  court  to  enforce  the  trust 
and  obtain  an  accounting. 

10.  An  assignment  was  made  by  debtors  for  the  benefit  of  creditors, 
prior  to  the  time  the  act  relating  to  voluntary  assignments  took  effect. 
The  assignee  died  without  having  made  an  account  and  paying  out  all 
the  moneys  received  by  him  from  the  estate  of  the  insolvents.  A  cred- 
itor of  the  insolvents  held  a  claim  which  was  unpaid,  and  which  he  had 
not  filed  against  the  assignee's  estate.  It  was  held,  that  the  creditor 
might  maintain  a  bill  in  equity  against  the  personal  representative  of 
the  assignee  for  an  accounting  and  enforcement  of  the  trust. 

11.  Paktnership  vKBT—what  constitutes.  Although  the  several  mem- 
bers of  a  partnership  firm  sign  a  note  with  their  individual  names,  and 
not  by  the  name  of  the  firm,  if  it  in  fact  is  for  a  partnership  object  it 
will  be  treated  as  a  partnership  debt,  in  marshaling  the  assets,  as  be- 
tween firm  and  individual  creditors. 
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12.  Same — evidence — to  shotr  the  obligation  to  be  for  a  partnership 
debt.  In  case  of  an  assignment  by  the  members  of  a  firm,  of  their  part- 
nership and  individnal  property,  for  the  benefit  of  their  creditors,  a 
note  which,  on  its  face,  appears  to  be  the  individual  obligation  of  one 
or  more  of  the  partners,  may  be  shown,  by  parol  evidence,  to  have  been 
given  for  a  firm  debt ;  and  where  there  is  no  such  proof,  the  descrip- 
tion of  such  a  note  as  a  firm  debt,  in  the  deed  of  assignment,  will  be 
sufficient  evidence  of  that  fact  to  warrant  the  assignee  in  distributing 
the  funds  accordingly,  when  no  objection  is  made  to  such  action  by 
the  owner  of  the  note,  or  notice  by  such  owner  that  the  note  is  the  in- 
dividual obligation  of  the  several  partners. 

13.  Covenants  for  title — statutory  form.  When  a  conveyance  of 
land,  in  the  statutory  form  prescribed  in  section  9  of  the  Conveyance 
act,  contains  the  words  "conveys  and  warrants,"  it  will  be  held  to  be  a 
deed  with  covenants  of  seizin,  against  incumbrances,  and  for  quiet 
possession,  etc.,  as  specified  in  that  section. 

14.  Vendor  and  purchaser — pre-existing  incumbrance — agreement 
by  vendor  to  protect  against  it.  Where  one  conveys  land  which  is  sub- 
ject to  a  mortgage,  and  afterward  gives  his  grantee  a  bond,  that  the 
grantor  will  pay,  or  cause  to  be  paid,  all  liens  against  the  land,  whether 
by  mortgage  or  otherwise,  within  a  given  time,  the  grantee  will  not  be 
bound  to  pay  the  incumbrance,  but  may  rely  on  its  payment  by  the 
obligors  in  his  bond. 

15.  Same — measure  of  damages— for  breach  of  bond  to  discharge  in- 
cumbrance. W^here  the  grantor  of  land,  by  a  warranty  deed,  gives  to 
his  grantee  a  bond,  conditioned  that  he  will  discharge  and  satisfy  a 
mortgage  thereon  within  a  given  time,  the  executory  contract  embodied 
in  the  bond  will  be  a  security  independent  of  the  covenants  in  the  deed, 
and  for  its  breach  the  obligee  will  be  entitled  to  recover  such  damages 
as  are  the  necessary,  natTU*al  and  proximate  result  of  such  breach.  The 
measure  of  his  damages  when  the  title  is  lost  by  foreclosure  sale  under 
the  mortgage,  will  be  the  actual  consideration  which  he  paid  for  the 
land,  with  six  per  cent  interest  thereon  from  the  time  of  eviction. 

16.  In  this  case,  the  purchaser  of  a  tract  of  land  July  1, 1874,  conveyed 
to  his  grantor,  as  the  purchase  price,  two  town  lots,  then  worth  $500, 
and  gave  his  note  for  $1000.  The  deed  recited  $2000  as  the  considera- 
tion. The  prior  grantor  gave  the  purchaser  a  bond,  in  the  siun  of  $2000, 
conditioned  that  the  former  should  pay  off  and  discharge  all  liens  on 
the  land,  by  mortgage  or  otherwise.  The  land  was  sold  under  a  pre- 
existing mortgage,  and  the  purchaser  was  evicted  in  1878.  In  a  suit  to 
fix  the  liability  of  the  grantor,  the  coiurt  ordered  the  purchaser's  note 
of  $1000  to  be  returned,  and  in  addition  gave  him  as  damages  $500, — the 
value  of  the  lots, — ^with  six  per  cent  interest  thereon  from  July  1, 1874 : 
Held,  that  the  interest  on  the  $500  should  not  have  been  allowed  from 
July  1, 1874,  but  only  from  the  time  of  the  eviction,  in  1878. 
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17.  Evidence— ftoofcfi  of  account — dehita  and  credits  hath  to  be  consid- 
ered. On  bill  by  oreditors  against  the  estate  of  a  deoeased  assignee  of 
the  debtors,  the  only  evidence  of  the  state  of  the  account  was  the  en- 
tries in  the  assignee's  books.  The  court  charged  the  estate  with  all  the 
debitfl  in  the  account,  and  allowed  only  a  portion  of  the  credits,  with- 
out any  testimony  discrediting  any  items  of  the  account :  Held^  that 
the  assignee's  books  should  have  been  received  as  an  entirety,  and  ac- 
cepted as  a  whole,  or  not  at  all. 

18.  Where  a  complainant  introduces  in  evidence  the  books  of  an- 
other for  the  purpose  of  charging  his  estate,  the  former  is  bound  to 
admit  those  items  or  entries  which  make  against  him  as  well  as  those 
which  operate  in  his  favor,  \mless  he  can  show  that  the  items  to  his  pre- 
judice have  been  improperly  inserted. 

19.  Same— as  to  consideration  of  a  conveyance  of  land.  The  recital 
in  a  deed  for  land  of  the  consideration  paid,  is  prima  facie-  evidence 
that  it  is  the  true  sum  paid;  but  as  between  the  grantor  and  grantee 
this  recital  will  not  be  conclusive  evidence  of  the  consideration.  The 
actual  sum  may  be  shown  by  parol  evidence  to  be  different  from  that 
expressed  in  the  deed. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  M.  F.  Tuley,  Judge,  presiding. 

On  January  13,  1877,  Sylvanus  Town  and  Henry  B.  Town, 
of  Aurora  in  Kane  County,  composing  the  firm  of  S.  Town 
and  Son,  made  a  general  assignment  for  the  benefit  of  their 
creditors  to  Isaac  M.  Howell,  as  assignee,  therein  conveying 
all  their  property,  real  and  personal,  and  partnership  and  in- 
dividual. Howell  accepted  the  trust  and,  before  his  death, 
sold  the  realty  and  personalty,  described  in  the  schedules 
attached  to  the  deed  of  assignment,  which  was  recorded  on 
January  15,  1877.  He  died  intestate  on  November  7,  1881, 
and,  about  sixty  days  thereafter,  Spooner  E.  Howell,  the  ap- 
pellant herein,  was  appointed  administrator  of  his  estate. 

The  bill  in  this  case  was  filed  in  the  Circuit  Court  of  Cook 
County  on  July  24,  1883,  by  the  appellee,  Moores,  as  a  cred- 
itor of  Sylvanus  and  Henry  B.  Town,  on  behalf  of  himself  and 
all  the  other  creditors  both  of  the  firm  and  of  each  member  of 
it,  against  appellee,  as  administrator  of  the  deceased  assignee. 
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charging  that  the  assignee  failed  to  pay  over,  or  accoont  for ' 
the  proceeds  of  the  sales  made  by  him  either  to  the  firm  or 
individual  creditors,  but  wrongfully  retained  or  converted  the . 
same  to  his  own  use,  or  otherwise  wrongfully  appropriated  or 
applied  the  same,  and  that  the  administrator  since  his  death 
has  also  failed  and  refused  to  account,  and  praying  for  a  dis- 
covery and  an  accounting,  and  for  the  payment,  in  due  course 
of  administration,  of  appellee's  claims,  as  set  out  in  his  bill, 
and  of  those  of  the  other  creditors,  who  may  come  in  and 
oflfer  proofs,  etc. 

The  deed  of  assignment  provides  that,  after  the  assignee 
has  converted  the  assets  into  money,  he  shall  retain  out  of  the 
proceeds  his  lawful  fees  and  disbursements,  and  pay  to  the 
creditors  of  the  firm  of  S.  Town  &  Son  so  much  of  the  resi- 
due of  said  proceeds  as  shall  be  realized  from  the  assets  of 
said  firm,  and,  if  such  residue  shall  be  insufficient  to  pay  said 
creditors  in  full,  then  the  same  shall  be  divided  among  them 
pro  rata,  etc.,  and  the  share  of  such  proceeds  as  shall  be  real- 
ized from  the  sale  of  the  individual  property  of  either  the  said 
Sylvanus  Town  or  Henry  B.  Town,  shall  be  applied  first,  in 
payment  of  the  private  debts  of  each  in  proportion  to  his  share 
in  such  proceeds,  and  if  more  than  sufficient  to  pay  such  debts 
in  full,  the  residue  shall  be  applied  in  payment  of  the  debts 
of  said  firm. 

The  answer  denies  the  charges  of  the  bill  and  avers  that  all 
the  proceeds  of  the  sales  of  the  assets  were  applied  faithfully 
to  the  payment  of  the  firm  and  individual  creditors  after  de- 
ducting lawful  fees  and  disbursements. 

The  cause  was  referred  to  the  master,  who  took  proofs  and 
made  report  and  gave  notice  to  the  creditors  to  come  in  by  a 
certain  day  and  prove  up  their  claims.  No  creditors  except 
appellee  responded  to  this  notice,  and  no  claims  except  those  of 
appellee  were  presented.  The  Master  found  in  his  report,  that ' 
there  was  due  to  the  complainant,  upon  the  notes  hereinafter 
mentioned  the  sum  of  $2753.60,  and,  upon  the  bond  herein- 
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after  mentioaed,  the  sum  of  $1515.00,  making  a  total  of 
$426§.60 ;  that  the  amount  so  due  on  the  bond  was  the  indi- 
vidual indebtedness  of  Sylvanus  Town;  that  the  amount  so 
due  on  the  notes  was  the  individual  indebtedness  of  Sylvanus 
and  also  of  H.  B.  Town ;  that  there  was  due  to  complainant 
from  the  estate  of  Isaac  M.  Howell  the  sum  of  $2662.62. 
The  circuit  court  confirmed  the  report  and  decreed  that  com- 
plainant recover  of  said  estate  said  sum  of  $2662.62  to  be 
paid  in  due  course  of  administration.  This  decree  has  been 
aflBrmed  by  the  Appellate  Court,  and  the  case  is  brought  here 
by  appeal  from  the  latter  court. 

The  only  evidence  produced  before  the  Master  as  to  the 
receipts  and  disbursements  of  the  assignee  was  a  book  kept 
by  the  latter  in  his  life  time  and  found  among  his  papers  after 
his  death  by  the  administrator.  This  book  contains  certain 
debit  and  credit  entries,  which  are  in  the  handwriting  of  the 
deceased  assignee.  The  debit  entries  show  that  the  assignee 
realized  from  all  the  assets,  partnership  and  individual,  the 
sum  of  $3183.24  between  January  19,  1877,  and  March  11, 
1879.  It  is  conceded  that  the  property  was  sold  in  a  legal 
and  proper  manner,  and  that  the  amounts  stated  in  said  debit 
account  are  reasonable  amounts  resulting  from  such  sales. 

Of  this  sum  of  $3183.24  $2668.90  was  realized  from  the 
individual  property  of  Sylvanus  Town,  $252.50  from  the  in- 
dividual property  of  Henry  B.  Town,  and  $261.84  from  prop- 
erty of  the  firm  of  S.  Town  &  Son. 

The  credit  entries  show  that,  between  January  15,  1877, 
and  May  10,  1881,  the  assignee  paid  out  to  the  creditors  of 
the  firm,  to  the  creditors  of  Sylvanus  Town,  to  the  creditors, 
of  Henry  B.  Town,  and,  for  the  expenses  of  the  assignment, 
the  total  sum  of  $2885.30,  leaving  a  surplus  of  $297.94  in 
his  hands  unaccounted  for. 

The  sum  of  $2662.62  is  arrived  at  by  deducting  certain 
items  of  disbursement  for  the  expenses  of  the  assignment,  and 
two  certain  payments  made  upon  the  notes  above  mentioned, 
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from  the  sums  of  $2668.90  and  $252.50,  and  charging  the 
estate  of  the  assignee  with  interest  on  the  balance  from  the 
date  fixed  upon  as  the  date  of  the  refusal  to  pay,  to  the  date 
of  the  report.  In  other  words,  of  the  sum  of  $2885.30,  with 
which  the  assignee  credits  himself  in  his  book,  the  report  of 
the  master  allows  only  the  sum  of  $1340.50,  that  is  to  say, 
$1097.81  for  expenses  and  $242.69  paid  on  said  notes.  The 
balance  of  the  credits  in  the  book,  amounting  to  the  sum  of 
$1544.80,  are  disallowed. 

The  sum  of  $2753.60  found  to  be  due  the  complainant  is  the 
amount  of  three  judgment  notes  of  $500.00  each,  together  with 
interest  on  the  same,  less  certain  payments  endorsed  on  the 
notes.  These  notes  are  dated  respectively  October  18,  1876, 
November  20,  1876  and  November  22,  1876.  The  following 
is  a  copy  of  each :  "Ninety  days  after  date,  for  value  received, 
we  or  either  of  us  promise  to  pay  to  the  order  of  the  First 
National  Bank  of  Aurora  Five  hundred  dollars  with  interest 
after  due  at  ten  per  cent.  Sylvanus  Town, 

Henry  B.  Town." 

Each  note  is  endorsed  by  the  Bank  and  by  S.  W.  Thatcher 
"without  recourse." 

The  indebtedness,  claimed  by  the  appellee  to  be  due  to  him 
upon  the  bond  hereinbefore  referred  to,  arises  out  of  the  fol- 
lowing facts : 

By  a  warrantee  deed,  dated  Jime  1,  1874,  and  recorded 
June  11,  1874,  Sylvanus  Town  and  his  wife  sold  and  conveyed 
to  the  appellee  2638^8^  acres  of  land  in  Kane  County,  the  con- 
sideration expressed  in  the  deed  being  $2000.00.  The  deed 
is  silent  about  the  existence  of  any  incumbrance.  As  mat- 
ter of  fact,  however,  there  was  upon  the  land  at  that  time  a 
mortgage,  dated  April  22,  1872,  recorded  August  27,  1872, 
executed  by  Sylvanus  Town  and  wife  to  Mary  E.  Brogden  to 
secure  a  note  of  same  date  of  $1000.00,  made  by  Sylvanus 
Town  and  payable  in  two  years,  etc.    The  mortgage  contained 
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a  power  of  sale,  authorizing  the  mortgagee  to  sell  the  premises 
upon  default,  etc.,  after  advertising  notice  of  sale  in  a  news- 
paper, etc.  On  June  8,  1874,  Sylvanus  and  Henry  B.  Town 
executed  and  delivered  to  appellee  a  bond  of  that  date  in  the 
penal  sum  of  $2000.00,  conditioned  that  Sylvanus  Town  should 
"well  and  truly  perform,  fulfill  and  keep  each  and  all  of  the 
covenants,  conditions  and  agreements  specified  and  condi- 
tioned as  contaitied  in"  said  warrantee  deed,  etc.  The  bond 
for  $2000.00  and  the  Brogden  note  and  mortgage  are  described 
in  the  schedule  to  the  assignment  as  individual  liabilities  of 
Sylvanus  Town.  The  mortgage  not  having  been  paid  the  mort- 
gagee, after  due  notice  given,  sold  the  premises,  under  the 
power  in  the  mortgage,  on  July  3,  1877,  at  public  sale  to 
Sarah  Brogden,  and  executed  to  the  latter,  as  purchaser,  a 
mortgagee's  deed,  dated  July  3, 1877,  recorded  March  14, 1878. 
By  quit  claim  deed,  dated  September  26, 1877,  recorded  March 
14,  1878,  the  property  was  conveyed  to  S.  W.  Thatcher  by 
Sarah  Brogden.  By  quit-claim  deed  dated  November  1,  1877, 
S.  W.  Thatcher  sold  and  conveyed  the  ^^f^^  acres  to  0.  D. 
Howell.  In  an  action  of  forcible  entry  and  detainer  begun  on 
May  17,  1878,  before  a  Justice  of  the  Peace  in  Kane  County 
by  0.  D.  Howell  against  appellee,  in  which  the  latter  was  duly 
served,  a  judgment  was  rendered,  on  May  24,  1878,  against 
appellee,  ordering  that  the  plaintiff  therein  "have  and  recover 
possession  of  the  lands,  etc.,  and  that  he  have  a  writ  of  resti- 
tution therefor,"  which  writ  was  issued  on  May  31,  1878.  It 
is  admitted  that  appellee,  after  this,  surrendered  possession 
of  the  premises  to  0.  D.  Howell,  counsel  for  appellant  con- 
tending in  their  brief  that  appellee  moved  away  the  house  he 
had  built  upon  2J^  acres  of  the  tract  of  26^^^^^  acres. 

Appellee  paid  for  the  263^^^^-  acres,  so  conveyed  to  him,  by 
deeding  to  Sylvanus  Town  two  lots  in  Aurora,  known  as  the 
Eose  street  lots,  and  by  giving  to  said  Town  his  note  for 
$1000.00,  dated  June  1, 1874,  payable  eight  years  after  date, 
etc.     This  note  is  described  in  the  schedule  to  the  assignment 
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as  a  part  of  the  personal  assets  of  Sylvanus  Town,  and  passed 
into  the  hands  of  the  assignee,  and,  after  his  death,  into  the 
possession  of  appellant  as  administrator. 

The  warrantee  deed  from  Sylvanus  Town  to  appellee  is  in  the 
statutory  form,  containing  the  words  "conveys  and  warrants." 

The  court  below  found  that  appellee  had  lost  the  tract  of 
^^iw  s-cres  by  reason  of  the  mortgage  sale  and  the  proceed- 
ings above  set  forth,  and  was  entitled  to  recover  $2000.00, 
the  consideration  named  in  the  deed,  and  accordingly  decreed 
that  appellant  should  deliver  up  to  appellee  the  note  for 
$1000.00,  so  executed  by  him  to  Sylvanus  Town,  in  discharge 
of  one  half  of  the  $2000.00,  and  that  appellee  was  entitled  to 
recover  the  remaining  sum  of  $1000.00  with  interest,  amount- 
ing altogether  to  $1516.00. 

Mr.  Mason  B.  Loomis,  for  the  appellant : 

A  court  of  equity  will  not  ordinarily  interfere  with  the  ad- 
ministration of  estates,  but  when  it  does  it  will  take  cognizance 
of  the  whole  administration.  1  Story's  Eq.  Jur.  sec.  54:3  a ; 
Freeland  v.  Dazey,  25  HI.  294 ;  Garvin  v.  Stewart's  Heirs,  59 
id.  229 ;  Huestis  v.  Johnson,  84  id.  61 ;  Crain  v.  KennHy,  85 
id.  340;  Harding  v.  Shepard,  107  id.  264;  Wood  v.  Johnson, 
13  Bradw.  549. 

In  the  settlement  of  estates,  the  bounty  court  has  jurisdic- 
tion to  adjudicate  upon  equitable  demands.  Wilson  v.  Kirby, 
b8  ni.  573 ;  Moore  v.  Rogers,  19  id.  349 ;  Dixon  v.  Btieli,  21 
id.  203 ;  Moline  Water  Power  v.  Webster,  26  id.  233  ;  Hurd  v. 
Slaten,  43  id.  348 ;  Hales  v.  HoUand,  92  id.  498 ;  Wadworth 
V.  ConneU,  104  id.  370. 

In  cases  where  a  court  of  equity  has  concurrent  jurisdiction 
with  a  court  of  law,  the  court  which  first  acquires  jurisdiction 
must  hold  and  exercise  it  until  the  litigation  is  ended.  Whit- 
ney V.  Stevens,  97  111.  482 ;  Mason  v.  Piggott,  11  id.  85. 

The  law  may  be  regarded  as  settled  in  this  State,  that  a 
court  of  equity  will  not  assume  jurisdiction  of  a  claim  against 
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an  estate  until  the  claimant  shall  have  exhibited  his  claim 
and  had  it  allowed  in  the  county  court ;  and  then,  if  any  spe- 
cial reasons  that  may  be  deemed  suflScient  can  be  assigned 
why  that  court  can  not  aflFord  the  requisite  relief,  equity  will 
assist  him,  but  not  otherwise.  Harris  v.  Douglas,  64  Dl.  466 ; 
Blanchard  v.  Williamson,  70  id.  651 ;  Armstrong  v.  Cooper,  11 
id.  561 ;  Freeland  v.  Dazey,  25  id.  294;  Barnard  v.  Barnard, 
119  id.  93. 

On  a  breach  of  covenant  against  incumbrauaces,  the  grantee 
can  only  recover  such  damages  as  he  has  actually  sustained. 
If  by  it  the  title  has  failed,  and  the  premises  have  been  lost, 
he  may  recover  to  the  full  extent  of  the  covenant ;  or,  if  he 
has  removed  the  incumbrance,  he  may  recover  the  sum  pail 
for  that  purpose,  unless  it  exceeds  the  limit  of  the  covenant. 
But  if  he  has  not  been  disturbed  in  the  title,  and  has  paid 
nothing  to  remove  the  incumbrance,  he  can  only  recover  nom- 
inal damages  for  the  breach.  If,  however,  eviction  has  taken 
place,  he  may  recover  substantial  damages.  Willetts  v.  Bur- 
gess, 34  111.  495;  Brady  v.  Spurck,  27  id.  479;  Kirkendallw 
Keogh,  '2  Bradw.  492 ;  Eawle  on  Covenants  for  Title,  288. 

So  upon  the  covenant  of  warranty,  it  was  necessary  not 
only  to  prove  a  want  of  title,  but  an  eviction  also.  Moore  v. 
Vail  17  111.  185 ;  Bostwick  v.  Williams,  36  id.  65 ;  Jones  v. 
Warner,  81  id.  344. 

The  fact  that  each  partner  individually  signed  the  notes, 
does  not  necessarily  render  them  individual  obligations.  Bump 
on  Bankruptcy,"  (9th  ed.)  244 ;  In  re  Wairen,  2  Ware,  322 ; 
1  Parsons  on  Notes  and  Bills,  131 ;  Bank  v.  Case,  8  B.  &  C. 
427 ;  Maynard  v.  FeUoivs,  43  N.  H.  255 ;  Carson  v.  Byers,  67 
Iowa,  606 ;  Patch  v.  Wlieatland,  8  Allen,  102. 

The  assignee,  finding  the  notes  scheduled  as  firm  liabilities, 
had  a  right,  in  the  absence  of  notice  to  the  contrary,  to  treat 
them  as  such.  Goodwin  v.  Mix,  38  111.  115 ;  Burrill  on  As- 
signments, sec.  462. 
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The  actual  value  of  the  property  delivered  for  the  deed  is 
the  measure  of  damages.  3  Washhum  on  Real  Prop.  *673, 
note  1 ;  Dayton  v.  Warren,  10  Minn.  237 ;  Bingham  v.  Welder- 
wax,  1  Comst.  513  ;  McCrea  v.  Purmont,  16  Wend.  460 ;  Morse 
V.  Shattuck,  4  N.  H.  229 ;  Belden  v.  Seymour,  8  Conn.  304 ; 
Cowen  &  Hiirs  Notes,  1441,  1442. 

The  appellee,  by  giving  in  evidence  the  assignee's  books, 
was  bound  to  admit  the  items  of  credit  as  well  as  those  of 
debit.  Frink  v.  Cole,  5  Gilm.  339 ;  Moore  v.  Wright,  90  111. 
470;  1  Greenleaf  on  Evidence,  sec.  201. 

If  a  defendant  makes  out  a  written  statement  of  what  he 
considers  to  be  the  plaintiff's  claim  upon  him,  and  on  the  same 
paper  draws  out  a  counter-claim  on  his  own  part,  if  the  plain- 
tiff seeks  to  make  use  of  the  statement  as  evidence  against  the 
defendant,  the  latter  is  entitled  to  have  the  counter-claim  also 
laid  before  the  jury.  1  Phillips  on  Evidence,  *411 ;  Randle 
V.  Blackburn,  5  Taunt.  245 ;  Walden  v.  Sherman,  15  Johns. 
409;   Wakeman  v.  Marquand,  5  Mart.  Lou.  (N.  S.)  265. 

The  party  introducing  or  using  the  books  in  evidence,  thereby 
makes  them  evidence  for  the  opposite  party.  Dewey  v.  Hoteh- 
kiss,  30  N.  Y.  497;  Veiths  v.  Hagge,  8  Iowa,  191;  Jones  v. 
Jones,  4  Hen.  &  Munf .  447 ;  1  Phillips  on  Evidence,  *387, 
note. 

An  account  is  composed  of  items,  and  they  are  placed  on 
the  debit  and  credit  sides.  If  the  defendant  produce  the  ac- 
count, you  can  no  more  take  the  items  on  the  credit  side  to 
charge  him,  and  reject  the  debits,  than  you  can  take  his  ac- 
knowledgment of  what  was  agreed  to  be  paid,  and  reject  what 
he  states  with  respect  to  the  condition,  Morris  v.  Hurst,  1 
Wash.  C.  C.  443. 

An  admission  of  the  plaintiff's  accoimt  by  the  defendant, 
at  the  same  time  producing  and  claiming  one  of  equal  amount 
against  the  plaintiff,  must  be  taken  together.  Jacobs  v.  Far- 
ral,  2  Hawks,  570. 
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Mr.  B.  G.  MoNTONY,  and  Mr.  A.  C.  Little,  for  the  appellee : 

As  to  the  jurisdiction  of  a  court  of  equity,  see  Rosenthal  v. 
Magee,  41  111.  370 ;  Wells  v.  Miller,  45  id.  33 ;  Dickey  v.  Reed, 
78  id.  261 ;  Darling  v.  McDonald,  101  id.  370 ;  Const.  1870, 
art.  6,  sec.  12 ;  Clapp  v.  Emeinf,  98  HI.  523. 

As  to  the  right  to  recover  under  covenants  of  warranty,  see 
Beehe  v.  Sivartwout,  3  Gilm.  162;  Moore  v.  Vail,  17  111.  185; 
Brady  v.  Spicrck,  27  id.  479 ;  Claycomb  v.  Munger,  51  id.  373 ; 
Bostwick  V.  Williams,  36  id.  65 ;  Jones  v.  Warner,  81  id.  343 ; 
Stewart  v.  Drake,  4  Halst.  139 ;  Eawle  on  Covenants,  283, 
284,  315;  Day  v.  Chism,  10  Wheat.  449;  Ohling  v.  Luitjens, 
32  111.  23. 

As  to  the  measure  of  damages  on  the  covenants  and  bond, 
see  Rawle  on  Covenants,  (2d  ed.)  155,  164,  168, 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

The  assignment  mentioned  in  this  record  was  executed  in 
January  1877.  The  present  "Act  concerning  voluntary  as- 
signments, and  conferring  jurisdiction  therein  upon  county 
courts,"  did  not  go  into  eflfect  until  July  1,  1877.  Therefore, 
the  provisions  of  that  act  have  no  application  to  the  questions 
involved  in  the  present  discussion. 

It  is  insisted  by  the  appellant,  that  a  court  of  chancery  has 
no  jurisdiction  to  entertain  a  bill  of  this  character.  By  the 
terms  of  the  assignment  now  under  consideration,  the  prop- 
erty was  conveyed  to  the  assignee  in  trust  to  convert  the  same 
into  money  and  pay  the  creditors.  The  enforcement  of  trusts 
is  peculiarly  within  the  province  of  a  court  of  equity.  Such 
a  court  will  entertain  jurisdiction  to  enforce  the  trust,  created 
by  an  assignment  for  the  benefit  of  creditors,  at  the  suit  of 
one  or  more  of  such  creditors. 

There  can  be  no  doubt  that  the  appellee  could  have  filed  this 
bill  for  an  accounting  against  Isaac  M.  Howell,  as  assignee, 
in  his  lifetime.     The  death  of  the  assignee  does  not  deprive 
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the  creditor  of  his  right  to  go  into  a  court  of  equity  to  enforce 
the  trust  and  obtain  an  accounting.  Such  money  belonging 
to  the  assigned  estate,  as  Howell  had  in  his  possession  when 
he  died,  went  into  the  hands  of  his  administrator.  The  ad- 
ministrator took  the  assets  charged  with  the  same  trust,  to 
which  they  were  subject,  while  under  the  control  of  Howell  in 
his  lifetime. 

It  is  contended,  however,  that  appellee  could  have  filed  his 
claims  in  the  Probate  court  against  the  estate  of  Isaac  M. 
Howell  under  section  70  of  the  "act  in  regard  to  the  adminis- 
tration of  estates."  (Starr  &  C.  Stat,  page  219).  That  sec- 
tion provides  that  all  demands  against  the  estates  of  deceased 
persons  shall  be  divided  into  seven  classes,  the  sixth  of  which 
is  as  follows :  "where  the  decedent  has  received  money  in  trust 
for  any  purpose,  his  executor  or  administrator  shall  pay  out  of 
his  estate  the  amount  thus  received  and  not  accounted  for." 

The  sixth  clause  of  section  70  can  not  be  regarded  as  con- 
ferring exclusive  jurisdiction  upon  the  Probate  court.  The 
twelfth  section  of  article  G  of  the  constitution  of  1870  provides, 
that  "the  circuit  courts  shall  have  original  jurisdiction  of  all 
cases  in  law  and  equity."  A  case,  which  has  for  its  object 
the  enforcement  of  a  trust,  is  a  case  in  equity.  The  legislature 
has  no  power,  under  the  constitution,  to  deprive  the  circuit 
courts  of  their  equitable  jurisdiction.  Therefore,  the  jurisdic- 
tion, conferred  upon  the  county  or  probate  court  by  the  clause 
above  quoted,  must  be  held  to  be  concurrent  only  with  the 
previously  existing  jurisdiction  of  the  circuit  courts  in  matters 
of  trust.  In  cases  of  concurrent  jurisdiction  the  court,  which 
first  obtains  jurisdiction,  will  have  precedence.  Appellee  never 
filed  his  claims  in  the  probate  court,  and,  therefore,  that  court 
can  not  be  said  to  have  first  acquired  jurisdiction  of  the  sub- 
ject matter  of  this  suit,  if  it  should  be  conceded  that  it  had 
the  power  to  grant  the  relief  sought  by  the  present  bill. 

"The  jurisdiction  of  a  court  of  equity  for  enforcing  trusts  is 
not  taken  away  by  the  fact  that  the  party  has  a  remedy  at 
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law,  especially  where  the  party  seeking  relief  is  entitled  to  a 
discovery,  or  where  the  trustee  is  bound  to  state  an  account 
of  the  trust  fund  and  its  proceeds/' 

The  views  thus  far  expressed  are  sustained  by  the  following 
authorities :  Clapp  et  al.  Admrs.  v.  Emery ,  98  111.  523 ;  Gibson 
et  al,  V.  Rees  et  aL  60  id.  383  ;  Darling  et  al,  v.  McDonald,  101 
id.  370 ;  Harris  v.  Douglas  et  al.  64  id.  466 ;  Burrill  on  As- 
signments, (4th  ed.)  pages  737,  689,  708 ;  Pomeroy's  Eq.  Jur. 
sees.  276,  279,  280,  187,  994,  351,  1154  (n.  2) ;  F'irst  Congre- 
gational Society  in  Raynham  v,  Tnistees,  23  Pick.  148 ;  Clark 
V.  Henry's  Admr.  9  Mo.  336 ;  Oliveira  v.  University,  1  Phillip's 
Eq.  Eep.  (N.  C.)  69. 

We  are  of  the  opinion,  that  the  objection  to  the  jurisdiction 
of  the  Circuit  Court  is  not  well  taken. 

The  assignee's  account  shows  that  his  receipts  exceeded  his 
disbursements  by  the  sum  of  $297.94.  The  report  of  the 
Master  deducts  $243.04  from  the  compensation  of  the  assignee, 
as  fixed  by  the  latter  in  his  account.  The  compensation  as 
thus  reduced  is  the  same  as  that  allowed  by  law  for  similar 
services  to  administrators  and  executors.  We  think  this  de- 
duction was  proper.  The  estate  of  the  assignee  is  justly 
chargeable  with  the  two  sums  of  $297.94  and  $243.04,  ag- 
gregating $540.98,  together  with  interest  thereon  at  six  per 
cent  per  annum  from  March  11, 1879,  the  latest  date  at  which 
any  of  the  proceeds  of  the  sales  of  the  assigned  property  are 
shown  to  have  come  into  his  hands. 

We  see  no  reason  why  the  disbursements,  with  which  the 
assignee  credits  himself,  after  deducting  therefrom  the  over- 
charge for  services  as  above  explained,  should  not  have  been 
allowed  by  the  master. 

The  assignee's  account  shows  that  he  paid  out  $115.00  to 
the  creditors  of  H.  B.  Town  upon  the  Carr  and  Dickson  notes, 
and  §389.16  to  the  creditors  of  Sylvanus  Town  upon  the  Brog- 
den  and  Wheat  notes.  These  payments  were  properly  made 
out  of  the  respective  funds  realized  from  the  individual  assets 
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of  the  two  partners.  In  the  schedules  attached  to  the  assign- 
ment, the  Garr  and  Dickson  notes  are  mentioned  as  debts  of 
H.  B.  Town,  and  the  Brogden  note  is  mentioned  as  a  debt  of 
Sylvanus  Town.  We  do  not  find  the  Wheat  note  named  in 
the  schedules.  But  the  assignment  contains  this  provision: 
"If  any  debt  is  by  mistake  omitted,  it  is  nevertheless  to  share 
in  the  proceeds  of  the  assigned  estate."  There  is  nothing  to. 
show,  that  Wheat  was  not  a  creditor  of  Sylvanus  Town,  or 
that  the  payment  of  the  Wheat  note  was  not  a  legitimate  dis- 
bursement. 

The  account  book  of  the  assignee  was  introduced  by  the  com- 
plainant. In  the  accounting,  the  assignee's  estate  is  charged 
with  all  the  monies  shown  on  the  debit  side  of  his  account  to 
have  been  received  by  him.  Items  aggregating  $1340.50  are 
picked  out  from  the  credit  side  of  the  account  and  allowed. 
So  far  as  we  can  find,  there  is  no  more  proof  sustaining  the 
credit  items  which  are  allowed,  than  there  is  in  favor  of  the 
credit  items  which  are  disallowed.  There  is  no  testimony  dis- 
crediting any  of  the  items  in  the  assignee's  book.  The  only 
witness,  who  refers  to  any  of  them,  is  Henry  B.  Town,  and 
his  evidence,  as  far  as  it  goes,  tends  to  sustain  their  correct- 
ness. The  entries  in  the  book  are  the  only  proof  in  regard  to 
the  receipts  and  disbursements  by  the  assignee.  Sylvanus 
Town  had  died  before  the  accounting  was  had  before  the  master. 

It  is  not  allowable  for  the  complainant  to  introduce  one 
entire  account  and  use  the  debit  side  and  a  part  of  the  credit 
side  as  evidence,  and  ignore  all  the  balance  of  the  credit  side, 
there  being  no  testimony  outside  of  the  account  to  discredit 
any  of  its  items.  The  account  in  the  book  is  an  entirety  and 
must  be  accepted  as  a  whole  or  not  at  all.  Viewed  as  an  ad- 
mission by  the  assignee,  it  must  be  taken  with  the  qualifica- 
tions, which  accompany  the  admission.  In  Frink  v.  Cok,  5 
Gilm.  339,  we  said:  "The  complainant  called  for  and  intro- 
duced the  books  in  evidence,  and  he  was  bound  to  admit  those 
items,  which  made  against,  as  well  as  those  which  operated 
e— 127  III. 
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in  his  favor,  unless  he  could  show,  that  the  items  to  his  pre- 
judice had  been  improperly  inserted."  [Moore  v.  Wright,  90 
111.  470 ;  Morris  v.  Hurst,  1  Wash.  C.  C.  Eep.  433 ;  Jacobs  v. 
Farralt,  2  Hawks,  570;  Veiths  v.  Hagge,  8  Iowa,  191.) 

The  remainder  of  the  disallowed  credits  is  shown  by  the 
account  in  the  book  of  the  assignee  to  have  been  paid  out  by 
.  him  in  the  form  of  dividends  to  the  creditors  of  the  firm  of 
S.  Town  &  Son.  We  now  reach  the  main  theory,  upon  which 
the  accounting  in  the  court  below  was  based.  It  is  not  de- 
nied, that  the  assignee  paid  these  monies  upon  the  firm  debts, 
but  it  is  charged  that  such  application  of  them  was  improper, 
upon  the  alleged  ground  that,  being  derived  chiefly  from  sales 
of  property  belonging  to  the  individual  partners,  they  should 
have  been  used  in  paying  the  individual  debts  and  not  the 
firm  debts.  It  is  claimed  that  the  assignee  should  have  ap- 
plied the  funds,  realized  from  the  individual  assets,  to  the 
payment  of  complainant's  two  claims,  it  being  contended  that 
such  claims  are  individual  and  not  firm  indebtedness. 

The  notes  of  $500.00  each,  which  contain  the  words,  "we 
or  either  of  us  promise  to  pay"  etc.,  are  claimed  to  be  the  in- 
dividual indebtedness  of  each  of  the  partners.  The  obligation 
is  certainly  joint  as  well  as  several.  It  is  not  universally  true, 
when  a  contract  appears  on  its  face  to  be  the  separate  contract 
of  one  partner,  that  it  will  not  be  binding  on  the  firm  if  it  is 
understood  to  be,  and  is,  in  fact,  for  the  benefit  of  the  firm. 
"When  a  partnership  consists  of  two  persons,  and  they  both 
sign  a  note  with  their  individual  names  and  not  by  the  name 
of  the  firm,  if  it  be  in  fact  for  a  joint  or  partnership  object, 
there  would  seem  to  be  strong  reasons  for  putting  it,  in  the 
marshaling  of  securities,  to  the  partnership  account."  (In  re 
Warren,  2  Ware,  32^ ;  Bump  on  Bankruptcy,  (9th  ed.)  page 
245 ;  Maynard  v.  Fellows,  43  N.  H.  255 ;  Carson  v.  Byers,  67 
Iowa,  606;  1  Parsons  on  Notes  and  Bills,  131.) 

In  the  present  case,  the  deed  of  assignment  contains  the 
following  language :    "The  co-partnership  debts  of  said  firm 
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and  the  private  debts  of  Sylvanus  and  Henry  B.  Town  are 
set  forth  and  described  in  a  schedule  hereto  attached,  marked 
schedule  B  and  made  a  part  of  this  deed."  When  we  turn  to 
Schedule  B,  we  find  the  three  notes  of  $600.00  each  described 
under  the  following  heading:  "Copartnership  debts  due  from 
said  firm  of  S.  Town  &  Son,  towit"  etc.  The  assignors  thus 
designated  these  notes  as  firm  debts.  The  assignee,  acting 
under  the  instrument,  which  defined  his  powers  and  duties, 
treated  the  notes  as  partnership  obligations  and  paid  dividends 
upon  them  as  upon  the  other  partnership  obligations.  The 
Bank,  which  was  then  the  holder  of  the  notes,  accepted  the 
dividends,  and  made  no  claim  to  larger  payments,  as  being 
the  owner  of  an  indebtedness  against  the  individual  partners. 
In  his  account  book  the  assignee  arranges  the  payments  upon 
these  notes  among  the  dividends  paid  upon  the  firm  indebted- 
ness of  Town  &  Son. 

The  question  is  not,  whether  the  notes  may  not  be  construed 
upon  their  face  to  be  the  several  obligations  of  the  individual 
partners,  but  whether  the  estate  of  the  assignee  shall  be  re- 
quired to  account  for  monies,  which  the  assignee  in  his  life 
time  distributed  in  good  faith  among  the  creditors  of  the  firm, 
treating  the  holder  of  these  notes  as  a  firm  creditor  in  com- 
pliance with  the  directions  of  the  assignors  themselves.  It  is 
to  be  observed  that,  after  the  assignment  was  made,  four  years 
and  two  months  passed  before  the  death  of  the  assignee,  and 
six  years  and  six  months  elapsed  before  the  filing  of  this  bill. 
However  rigidly  the  rule  contended  for  may  be  applied  where 
the  law  marshals  and  distributes  the  individual  and  copart- 
nership assets  of  the  different  members  of  a  firm,  yet  when 
the  copartners  undertake  to  administer  their  own  funds,  as 
they  do  when  they  make  an  assignment  for  the  benefit  of  their 
creditors  in  the  absence  of  statutory  regulations,  the  assignee 
is  justified  in  making  such  distribution  as  the  assignment 
provides  for,  there  being  no  proof  of  any  fraud  or  improper 
conduct  either  in  the  making  of  the  deed  or  in  the  carrying 
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out  of  its  proyisions.  (Burrill  on  Assignments,  (4th  ed.)  pages 
198  and  295.)  We  are,  therefore,  of  the  opinion  that  the  ap- 
peUant  as  administrator  should  not  be  required  to  repay  the 
monies  distributed  among  the  firm  creditors,  simply  because 
such  funds  were  not  applied  as  individual  assets  upon  the 
notes  in  question.     (LiU  v.  Egan,  89  HI.  609.) 

In  support  of  the  decree  below,  reference  has  been  made  to 
the  case  of  The  National  Bank  v.  Bank  of  Commerce,  94  HI.  271. 
We  do  not  regard  the  views  here  expressed  as  being  in  conflict 
with  that  case.  There  a  firm,  consisting  of  five  members, 
made  an  assignment  of  their  firm  property,  and  three  of  the 
members  each  made  a  separate  assignment  of  his  individual 
property ;  a  note  was  made  by  these  three  members  alone  to 
the  order  of  the  firm,  and  endorsed  by  the  firm  to  the  Bank, 
but  was  not  mentioned  at  all  in  the  schedules  attached  to  the 
assignments. 

The  authorities  already  cited  hold  that,  where  a  note  is  on 
its  face  the  individual  obligation  of  one  or  more  of  the  part- 
ners, it  may  be  shown  by  parol  proof  to  have  been  given  for 
a  firm  debt.  While  there  is  no  proof  that  the  notes  in  this 
case  were  given  for  firm  debts,  yet  their  description  as  firm 
debts  in  the  assignment  was  sufficient  evidence  of  that  fact  to 
warrant  the  assignee  in  distributing  the  funds  accordingly, 
there  being  no  objection  to  such  action  on  his  part  by  the 
owuer  of  the  notes,  and  no  notice  to  him  by  such  owner,  that 
the  latter  regarded  the  indebtedness  as  an  individual  liability. 

The  next  question  relates  to  the  indebtedness  upon  the  bond. 
The  warrantee  deed  from  Sylvanus  Town  to  appellee  must  be 
held  to  be  a  deed  with  covenants  of  seizin,  against  incum- 
brances, and  for  quiet  possession,  etc.,  as  specified  in  section  9 
of  the  Conveyance  Act.  We  do  not,  however,  deem  it  neces- 
sary to  discuss  the  points  made  by  counsel  in  their  able  and 
elaborate  arguments  upon  these  covenants,  and  upon  the  doc- 
trines of  actual  and  constructive  eviction. 
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I  The  bond  for  $2000.00,  in  addition  to  the  provision  in  re- 
gard to  performing  the  covenants  of  the  deed,  contains  the 
foDowing  language :  "To  him,  the  said  Thomas  T.  Moores, 
his  executors,  administrators  and  assigns,  we  bind  ourselves, 
our  administrators,  executors  and  assigns,  that  we  will  pay  or 
cause  to  be  paid  all  liens  against  the  above  described  26^^^ 
acres,  whether  by  mortgage  or  otherwise,  at  this  time  standing, 
within  three  years  from  this  date,  then  if  such  liens,  whether 
by  mortgage  or  otherwise,  are  fully  paid  and  cancelled,  or 
caused  to  be  paid  and  cancelled,  this  obligation  to  be  void,"  etc. 

The  portion  of  the  bond  thus  quoted  amounts,  in  effect,  to 
an  executory  contract  bearing  date  eight,  days  after  the  date 
of  the  warrantee  deed.  The  mortgage  to  Mary  E.  Brogden 
was  a  lien  standing  against  the  land  at  the  date  of  the  con- 
tract. The  Towns  did  not  pay  off  the  mortgage  within  three 
years,  but  suffered  it  to  be  foreclosed,  resulting  in  a  convey- 
ance to  the  purchaser  at  the  foreclosure  sale  and  a  judgment 
for  possession  against  appellee.  No  question  is  made  as  to 
the  validity  of  this  mortgage  sale  or  of  the  deed  made  in  pur- 
suance thereof.  The  appellee  was  not  bound  to  take  the  risk 
of  paying  the  incumbrance  himself.  He  had  a  right  to  rely 
upon  its  payment  by  the  obligors  in  his  bond.  He  may  not 
have  had  the  money  to  discharge  it. 

It  is  unnecessary  to  inquire  what  may  be  the  proper  measure 
of  damages  in  an  action  on  the  covenants  against  incumbrances 
and  for  quiet  possession.  The  executory  contract,  embodied 
in  the  terms  of  the  bond,  is  independent  of  the  covenants  in 
the  deed,  and,  for  the  breach  of  this  contract,  appellee  is  en- 
titled to  recover  such  damages  as  are  the  necessary,  natural 
and  proximate  result  of  such  breach.  He  lost  his  title  to  the 
26^^  acres,  and  the  land  itself,  by  the  sale  under  the  mort- 
gage, and  the  proceedings  for  possession,  which  followed.  The 
meastire  of  his  damages  is  the  actual  consideration  which  he 
paid  for  the  land,  together  with  interest  at  six  per  cent.  The 
consideration  named  in  the  deed  is  the  simi  of  $2000.00. 
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Prima  facie  the  sum  so  named  is  the  amount  paid  for  the  land. 
But,  as  between  grantor  and  grantee,  the  recital  in  the  deed 
is  not  conclusive  evidence  of  the  consideration  paid.  The 
actual  consideration,  which  passed  between  the  parties,  may 
be  shown  by  parol  testimony  to  be  different  from  the  consid- 
eration recited  in  the  conveyance.  (3  Wash,  on  Real  Prop. 
(4th  ed.)  page  375 ;  Kimball  v.  Walker,  30  HI.  482 ;  Illinois 
Land  and  Loan  Co.  v.  Bonner  et  al.  91  id.  120 ;  McCrea  v. 
Purmont,  16  Wend.  460;  Moi^se  v.  Skattuck,  4  N.  H.  229; 
Parker  v.  Brown,  15  id.  176.) 

The  appellee,  on  July  1,  1874,  purchased  the  tract  from 
Sylvanus  Town  by  deeding  to  the  latter  two  town  lots  known 
as  the  Rose  street  property  and  by  executing  his  note  for 
$1000.00.  It  appears  from  the  testimony  of  four  witnesses, 
that,  on  July  1, 1874,  the  Rose  street  property  was  not  worth 
more  than  $500.00.  Therefore  the  appellee  will  be  made 
whole  if  he  gets  back  his  note  and  receives  $500.00  with  in- 
terest. By  the  decree  of  the  Circuit  Court  the  note  is  returned 
to  him.  In  addition  to  this  he  is  entitled  to  recover  $500.00 
with  interest  at  six  per  cent  from  July  1,  1878.  Under  the 
circumstances  of  this  case,  interest  should  not  be  allowed  from 
July  1,  1874,  because  appellee  was  in  possession  t)f  the  26^ 
acres,  drawing  the  rents  and  profits,  as  late  as  some  time  in 
June  1878. 

Our  conclusion  is  that  the  decree  of  the  court  below  is  right 
in  finding  $2753.60  to  be  due  to  the  appellee  upon  the  notes, 
and  in  ordering  the  appellant  to  surrender  to  appeUee  the  lat- 
ter*8  note  for  $1000.00 ;  but  the  decree  should  be  so  modified 
as  to  find  that  there  is  due  to  appellee  upon  the  bond  $500.00 
with  interest  at  six  per  cent  from  July  1,  1878,  instead  of 
$1515.00,  and  that  appellant  should  be  required  to  pay,  in- 
stead of  $2662.62,  the  sum  of  $540.98,  with  interest  thereon 
at  six  per  cent  from  March  11,  1879.  If  there  shall  be  any 
surplus  after  paying  the  indebtedness  on  the  bond,  it  should 
be  applied  upon  the  indebtedness  on  the  notes. 
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The  judgments  of  the  Appellate  and  Circuit  courts  are  there- 
fore reversed,  except  in  the  respects  above  indicated,  and  the 
cause  is  remanded  to  the  Circuit  Court  for  further  proceedings 
in  accordance  with  the  views  here  expressed. 

Judgment  reversed  in  part  and  in  part  affirmed. 

Mr.  Justice  Bailey,  having  heard  this  case  in  the  Appellate 
Court,  took  no  part  in  its  decision  here. 


Henry  H.  Gage 

V, 

Thaddeus  Hampton. 


Filed  at  Ottawa  January  25, 1S89. 

1.  Limitation— ac(  of  1839— color  of  title,  A  tax  deed  pnri)orting  to 
convey  land  to  the  grantee  therein  named,  is  good  color  of  title. 

2.  Same — as  to  vacant  and  unoccupied  land.  Where  the  holder  of 
color  of  title,  acquired  in  good  faith,  pays  all  the  t^xes  legally  assessed 
upon  the  land  to  which  the  color  of  title  relates,  for  seven  successive 
years,  while  it  remains  vacant  and  unoccupied,  and  then  takes  actual 
I>os8e8sion  by  enclosing  the  same  with  a  fence,  the  bar  of  the  statute 
wlU  be  complete,  and  the  holder  of  such  title  may  assert  the  same,  either 
as  a  defense,  or  to  regain  possession  when  invaded. 

3.  Evidence— payment  of  taxes — parol  evidence.  The  payment  of 
taxes  may  be  proved  by  parol  evidence.  Tax  receipts  may  be  explained, 
and  if  a  mistake  has  been  made  in  the  description  of  the  land  or  in  the 
name  of  the  person  who  actually  made  the  payment,  resort  may  be  had 
to  parol  evidence  to  rectify  such  mistake. 

4.  Same — sujfficiency  of  evidence — to  show  payment  of  taxes.  To  prove 
the  payment  of  taxes  for  the  years  1880  and  1881  by  H.  H.  Gage,  two 
tax  receipts  were  given  in  evidence,  that  for  the  tax  of  1880  reading, 
•Beceived  of  Asahel  Grage,  by  H.  H.  Gage,**  and  that  for  the  taxes  of  1881 
reading,  "Beceived  of  Asahel  Gage,"  etc.  Asahel  Gage  testified  that  he 
never  paid  any  taxes  on  the  property,  and  never  had  in  his  possession 
any  tax  receipts  for  taxes  paid  on  the  property;  and  H.  H.  Gage  testified 
that  he  paid  the  taxes  on  the  property  from  1879  to  1886,  both  inclusive, — 
that  for  the  years  1880  and  1881  he  paid  the  taxes,  and  that  he  had  the 
tax  receipts  ever  since  their  issue,  but  could  not  tell  how  the  name  of 
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Ajsahel  Gage  appeared  therein:    Held,  that  the  evidence  showed  that 
H.  H.  Gage  paid  the  taxes  for  the  two  years  named. 

5.  FossESSioK — what  may  constitute:  It  is  not  necessary  that  a  man 
shall  reside  upon  property  in  order  to  obtain  or  hold  possession  of  it. 
Possession  of  land  may  be  acquired  and  held  in  different  modes,— by 
inclosure,  by  cultivation,  by  the  erection  of  buildings  or  other  improve- 
ments, or,  in  fact,  by  any  use  that  clearly  indicates  an  appropriation  to 
the  use  of  the  person  claiming  to  hold  the  prox>erty. 

6.  The  holder  of  color  of  title  in  good  faith,  after  the  payment  of  all 
the  taxes  on  the  land  for  over  seven  successive  years,  fenced  the  same 
T^ith  a  post  and  board  fence,  the  fence  being  completed  September  10, 
1887.  In  the  latter  part  of  December,  1887,  the  former  owner  or  his 
agent  visited  the  property,  and  found  most  of  the  fence  on  the  north 
and  east  sides  of  the  lot  gone,  but  on  the  south  and  west  sides  the  fence 
was  mainly  standing  as  erected.  The  latter  re-fenced  the  property, 
using  that  part  of  the  fence  and  materials  remaining,  and  supplying 
the  balance:  Heldj  that  the  act  of  re-fencing  conferred  no  rights  on 
the  party,  the  original  fences  remaining  being  enough  to  notify  him 
that  the  property  had  been  reduced  to  possession,  and  that  his  enti'y 
was  wrongful,  and  a  trespass. 

7.  Samb — how  possession  may  be  acquired.  The  doctrine  of  this  court 
is  uniform,  that  a  man  can  not  take  the  law  into  his  own  hands,  and 
regain  by  force  a  possession  which  he  may  be  entitled  to  recover  in  an 
appropriate  action. 

8.  The  common  law  right  to  ent«r  and  use  all  necessary  force  to 
obtain  possession  from  him  who  may  wrongfully  withhold  it,  has  been 
taken  away  by  our  statute  of  forcible  entry  and  detainer.  Any  entry  is 
forcible,  within  the  meaning  of  the  statute,  that  is  made  against  the 
will  of  the  occupant. 

9.  CiiOUD  ON  TITLE — of  the  character  of  complainant's  possession.  A 
claimant  of  the  legal  title  to  land  can  not  maintain  a  bill  in  chancery 
to  set  aside  an  adverse  claim  as  a  cloud  on  his,  when  he  obtains  posses- 
sion of  the  land  forcibly  and  unlawfully.  In  equity,  he  will  be  treated 
as  though  out  of  possession.  The  case  of  Fort  Dearborn  L<Mge  v.  Klein, 
115  111.  177,  does  not  conflict  with  the  rule  here  announced. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Henry  M.  Shepard,  Judge,  presiding. 

Mr.  Augustus  N.  Gage,  for  the  appellant : 

The  taxes  were  paid  by  appellant  under  color  of  title  to 
vacant  property  for  the  requisite  length  of  time,  and  though 
the  receipts  for  two  of  the  years  stated  that  the  payment  was 
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made  by  Asahel  Gage  by  Henry  H.  Gage,  and  by  Asahel  Gage, 
the  evidence  showed  that  the  payments  were  made,  in  fact, 
by  Henry  H.  Gage,  under  his  color  of  title,  and  this  was  suflBi- 
cient  to  sustain  his  limitation.  Bev.  Stat.  1874,  chap.  83, 
sec.  7 ;  Cofield  v.  Furry,  19  111.  183 ;  Darst  v.  Marshall,  20  id. 
227 ;  Rand  v.  Scqfteld,  43  id.  167 ;  EUton  v.  Kennicott,  46  id. 
187 ;  Lyon  v.  Kain,  47  id.  200 ;  Rawson  v.  Fox,  65  id.  200 ; 
Coleman  v.  Billings,  89  id.  183. 

Plaintiff  having  taken  possession  under  his  limitation  title, 
he  must  be  treated  as  still  in  possession.  Especially  so  as 
against  the  appellee,  who  has  attempted  to  take  possession  by 
the  commission  of  a  trespass.  Hale  v.  Gladf elder,  62  lU.  91 ; 
McDvfee  v.  Sinnott,  119  id.  449. 

Appellant  having  lawfully  reduced  the  property  to  posses- 
sion in  July  or  August,  1887,  no  subsequent  trespass  by  ap- 
pellee could  give  him  a  standing  to  maintain  a  bill  in  equity. 
Camstock  v.  Henneberry,  66  111.  212 ;  Hardin  v.  Jones,  86  id.  313. 

AppeDant  has  shown  the  requisite  color  of  title  in  him  by 
deed  bearing  date  in  1877;  that  he  has  paid  all  taxes  on  the 
property  from  that  time  to  1886,  being  more  than  seven  years ; 
that  the  property  was  vacant  all  these  years,  and  that  after 
paying  those  taxes  he  took  actual  possession  of  the  property. 
This  constituted  a  good  defense  under  the  limitation  laws  of 
this  State,  and  entitled  him  to  ask  affirmative  relief  of  the 
court,  in  the  premises. 

Mr.  H.  S.  McCartney,  for  the  appellee. 

Mr.  Chief  Justice  Craio  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Thaddeus  Hampton, 
in  the  Superior  Court  of  Cook  county,  against  Henry  H.  Gage, 
to  set  aside  three  tax  deeds  as  clouds  on  the  title  to  lots  36 
and  37,  in  the  west  half  of  block  1,  in  a  certain  subdivision 
of  a  certain  eighty-acre  tract  of  land  in  Cook*  county.  The 
first  tax  deed  named  in  the  bill  was  executed  on  the  10th  day 


Digitized  by  VjOOQ  IC 


90  GtiaB  V.  Hampton. 


Opinion  of  the  Court. 


of  February,  1877,  the  second  was  executed  on  February  15, 
1881,  and  the  third  on  the  18th  of  February,  1881.  The  de- 
fendant. Gage,  put  in  an  answer  to  the  bill,  in  which  he  denied 
complainant's  title  and  possession,  and  set  up  title  and  pos- 
session of  the  premises  in  himself.  He  alleged  that  he  acquired 
color  of  title,  in  good  faith,  in  1877,  while  the  property  was 
vacant  and  unoccupied,  and  while  it  remained  vacant  he  paid 
all  taxes  assessed  on  the  property,  for  more  than  seven  years, 
to- wit,  for  the  years  1878, 1879,  1880, 1881,  1882, 1883, 1884, 
1886  and  1886,  and  that  afterward,  and  before  the  bill  was 
filed,  he  took  actual  possession  of  the  premises,  and  that  since 
he  took  possession  thereof  he  has  continuously  held  the  same, 
and  is  now  in  the  possession  thereof.  Keplication  was  filed  to 
the  answer,  and  the  defendant  also  filed  a  cross-bill,  in  which 
substantially  the  same  facts  were  set  up  as  are  contained  in 
the  answer.  The  complainant  answered  the  cross-bill,  and 
the  cause  proceeded  to  a  hearing  on  the  pleadings  and  proofs, 
and  the  court  decreed  in  favor  of  complainant,  and  dismissed 
defendant's  cross-biU. 

The  tax  deed  executed  February  10, 1877,  purporting  to  con- 
vey the  premises  in  question  to  Henry  H.  Gage,  was  color  of 
title,  and  it  is  not  questioned  that  the  deed  was  made  in  good 
faith.  When  the  deed  was  executed,  the  premises  were  vacant 
and  unoccupied,  and  the  property  remained  vacant  and  unoc- 
cupied until  September,  1887,  when  it  was  fenced  by  appellant. 

As  to  the  payment  of  taxes  while  the  land  was  vacant,  it 
is  conceded  that  Gage  proved  payment  for  the  years  1882, 
1883,  1884,  1885  and  1886, — five  successive  years, — but  it  is 
insisted  that  the  evidence  fails  to  show  payment  for  the  years 
1880  and  1881  by  Henry  H.  Gage.  We  do  not  concur  in  this 
view.  The  receipt,  introduced  in  evidence,  for  the  tax  of  1880, 
reads,  "Eeceived  of  Asahel  Gage,  by  H.  H.  Gage,"  while  the 
receipt  for  the  taxes  of  1881  reads,  "Eeceived  of  Asahel  Gage." 
If  the  proof  of  -payment  rested  alone,  on  the  words  of  the  two 
receipts,  the  position  of  appellee, — that  Henry  H.  Gage  had 
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failed  to  prove  payment  of  taxes  for  the  two  years  in  question, — 
might  be  sustained.  But  such  is  not  the  case.  Asahel  Gage 
testified  that  he  never  paid  any  taxes  on  the  property, — ^that 
he  never  had  in  his  possession  any  tax  receipts  for  taxes  paid 
on  the  property.  And  Henry  H.  Gage  testified  that  he  paid 
the  taxes  on  the  property  from  1879  to  1886,  both  inclusive ; 
that  for  the  years  1880  and  1881  he  paid  the  taxes.  Upon 
cross-examination  the  witness  was  asked : 

Q.  "How  did  it  happen  that  two  of  the  tax  receipts  which 
were  offered  in  evidence  recited  the  payment  of  taxes  by  Asahel 
Gage,  and  two  of  them  by  Asahel  Gage,  by  Henry  Gage  ? 

A.  "I  can  not  state  how  the  mistake  occurred,  or  how  the 
receipts  were  made  out  in  that  way.  I  paid,  at  the  same  time 
I  paid  these,  over  $1000  for  other  taxes,  to  the  same  collector 
of  the  West  Side,  and  until  this  case  was  called  up  I  did  not 
find  that  there  was  any  difference  in  the  receipts, — in  the 
method  of  making  out  the  receipts."  Witness  continued :  "I 
have  had  the  receipts  in  my  possession  since  they  were  issued — 
paid  for  them  with  my  own  money." 

The  payment  of  taxes  may  be  proven  by  parol  evidence. 
Tax  receipts  may  be  explained,  and  if  a  mistake  has  been 
made  in  the  description  of  the  land,  or  in  the  name  of  the 
person  who  actually  made  the  payment,  resort  may  be  had  to 
parol  evidence  to  rectify  such  mistake.  Here  is  the  evidence 
of  Asahel  Gage,  that  he  never  paid  any  tax  on  the  property, 
and  of  appellant,  who  testified  that  he  paid  the  taxes  for  the 
years  in  dispute  with  his  own  money.  If  these  witnesses  tes- 
tify to  the  truth,  and  it  nowhere  appears  that  they  are  unreli- 
able, the  fact  is  beyond  dispute  that  appellant  paid  the  taxes 
for  seven  successive  years.  In  Hinchman  v.  Whetstone,  23  111. 
185,  it  was  held  that  proof  of  payment  of  taxes  may  be  made 
otherwise  than  by  the  production  of  tax  receipts.  It  is  there 
said :  "No  reason  is  perceived  why  the  payment  of  taxes  may 
not  be  proved  *  *  *  by  the  verbal  evidence  of  a  witness, 
as  well  as  the  payment  of  money  in  any  other  case."    In  Cole- 
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man  v.  Billings,  89  111.  185,  where  the  receipts  showed  pay-  . 
ment  by  Billings  and  Parsons,  it  was  held  that  it  would  have 
been  competent  to  prove,  if  such  was  the  fact,  that  the  taxes 
were  in  fact  paid  by  Billings,  and  that  the  name  of  Parsons 
was  by  some  inadvertence  included  in  the  receipt.  As  the  law 
has  heretofore  been  settled  by  this  court,  we  regard  the  evi- 
dence sufficient  to  establish  sevdn  successive  years'  payment 
of  taxes  by  appellant. 

The  appellant,  Gage,  having  established  color  of  title  made 
in  good  faith,  and  seven  successive  years'  payment  of  taxes  on 
the  property  while  it  was  vacant  and  unoccupied,  the  next 
question  to  be  considered  is,  whether,  after  the  completion  of 
the  seven  years*  payment  of '  taxes,  he  acquired  possession  of 
the  land,  so  as  to  bring  him  within  the  provision  of  section  7, 
of  chapter  83,  of  the  statute  entitled  "Limitations,"  which 
reads  as  follows :  "Whenever  a  person  having  color  of  title, 
made  in  good  faith,  to  vacant  and  unoccupied  land,  shall  pay 
all  taxes  legally  assessed  thereon  for  seven  (7)  successive 
years,  he  or  she  shall  be  deemed  and  adjudged  to  be  the  legal 
owner  of  said  vacant  and  unoccupied  land,  to  the  extent  and 
according  to  the  purport  of  his  or  her  paper  title." 

It  is  clear,  from  the  evidence,  that  the  property  was  vacant 
until  July,  1887,  and  on  the  12th  day  of  that  month  Henry 
H.  Gage  employed  the  surveyor  of  Cook  county  to  survey  the 
lots  and  put  a  post  and  four-board  fence  around  the  property. 
On  July  28  the  surveyor  notified  appellant  that  the  work  was 
done.  Within  a  few  days  after  appellant  received  the  notice, 
he  went  to  see  the  property,  and  found  that  the  surveyor  had 
made  a  mistake,  and  fenced  lots  36  and  37  on  the  east  half 
of  block  1,  instead  of  lots  36  and  37  on  the  west  half  of  the 
block.  The  surveyor  then  made  a  new  survey,  and  removed 
the  fence,  and  put  it  around  the  lots  in  controversy.  The 
fence  was  completed  by  the  10th  day  of  September,  1887,  and 
appellant  then  paid  the  surveyor  for  his  labor.  Thus  far  there 
is  no  controversy  between  the  parties,  and  it  is  an  undisputed 
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fact  that  on  the  10th  day  of  September,  1887,  appellant,  Gage, 
had  the  property  in  controversy  enclosed  with  a  post  and  four- 
board  fence.  This  act  of  appellant  gave  him  possession  of  the 
property  under  color  of  title.  By  taking  possession,  after  he 
had  paid  taxes  for  seven  successive  years  while  the  lots  were 
vacant,  he  did  all  the  law  required,  and  his  title  to  and  rights 
in  the  property  became  fixed.  He  then  had  not  only  a  title 
which  he  could  invoke  as  a  shield  or  defensive  title  to  protect 
him  in  the  possession  of  the  loiB,  but  if  another  should,  by  some 
means,  obtain  possession  of  the  property,  he  had  a  title  under 
'which  he  might  sue  and  recover  the  possession  of  the  property. 
This  is  not  a  new  question  in  this  court.  In  Hale  v.  Glad- 
felder,  52  111.  91,  a  title  acquired  in  the  same  manner  as  ap- 
pellant acquired  his  title  was  fully  considered,  and  it  was  there 
held,  that  where  the  bar  of  the  statute  has  become  complete 
under  the  second  section  of  the  act  of  1839,  (which  is  section  7 
of  our  present  Limitation  act,)  by  the  concurrence  of  claim 
and  color  of  title  acquired  in  good  faith,  payment  of  taxes  for 
seven  successive  years  under  such  color  of  title,  and  the  actual 
taking  of  possession  of  the  premises,  such  bar  can  be  used  as 
a  shield  to  protect  the  possession  against  every  one ;  and  if 
the  possession  be  invaded,  or  the  premises  again  become  va- 
cant, and  another  make  entry,  even  if  the  latter  hold  the  para- 
mount title,  the  holder  of  the  color  of  title  may  sue  and  recover 
his  lost  possession.  The  bar  of  the  statute  having  become 
complete,  the  right  of  the  person  entitled  to  its  benefits  to 
have  and  enjoy  the  possession,  is  as  perfect  as  though  he  were 
actually  invested  with  the  title ;  and  as  against  him,  the  holder 
of  the  paramount  title  can  not  use  it  for  the  purpose  either  of 
recovery  or  defense.  The  same  doctrine  was  announced  in 
the  late  case  of  McDufee  v.  Sinnott,  119  HI.  450.  It  is  there 
said :  "In  view  of  the  repeated  decisions  of  this  court,  it  would 
be  a  fruitless  consumption  of  time  to  enter  upon  a  discussion 
of  the  cases  decided  outside  of  this  State,  for  whatever  the  rule 
may  be  elsewhere,  it  is  now  well  settled  in  this  State,  that 
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whenever  the  bar  of  the  statute  has  become  absolute,  and  the 
party  entitled  is  in  possession  under  it,  it  is  thereafter  just 
as  available  for  attacking  as  for  defensive  purposes,  and  its 
availability  in  this  respect  will  not  depend  at  all  upon  the 
occupant  continuing  in  the  actual  possession  of  the  property. 
His  rights  in  that  respect  are  precisely  the  same  as  those  of 
any  other  absolute  owner  of  land.  He  can  vacate  it  or  occupy 
it,  just  as  convenience  or  interest  may  dictate!" 

It  will  not  be  necessary  to  cite  other  cases  in  this  State  on 
the  question,  as  the  law  is  too  well  settled  to  admit  of  con- 
troversy. 

It  appears,  however,  from  the  evidence,  that  in  the  latter 
part  of  December,  1887,  appellee  or  his  agent  visited  the  prop- 
erty, and,  as  they  claim,  found  the  most  of  the  fence  on  the 
north  and  east  sides  of  the  lots  gone,  but  on  the  south  and 
west  sides  the  fence  was  mainly  standing  as  originally  erected. 
Finding  the  property  in  this  condition,  appellee  re-fenced  it, 
using  that  portion  of  the  fence  and  material  which  had  been 
put  on  the  property  by  appellant,  and  supplying  enough  other 
material  to  make  a  good  and  substantial  fence.  The  act  of 
re-fencing  the  property  conferred  no  rights  upon  appellee.  As 
has  been  heretofore  said,  when  Gage,  in  September,  1887, 
fenced  the  property,  he  lawfully  acquired  the  possession  thereof. 
That  possession  was  never  relinquished  or  abandoned,  and  no 
person  had  any  right  to  invade  that  possession.  When  the 
agent  of  appellee  visited  the  property,  in  December,  1887, 
although  some  of  the  fence  had  been  torn  down  by  some  un- 
authorized person,  there  was  enough  to  notify  him  that  the 
property  had  been  reduced  to  possession  by  another.  It  is 
not  necessary  that  a  man  should  live  on  property  in  order  to 
obtain  or  hold  possession  of  it.  Possession  of  land  may  be 
acquired  and  held  in  different  modes, — by  enclosure,  by  cul- 
tivation, by  the  erection  of  buildings  or  other  improvements, 
or,  in  fact,  by  any  use  that  clearly  indicates  an  appropriation 
to  the  use  of  the  person  claiming  to  hold  the  property.    (Trues- 
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dale  V.  Ford,  37  111.  210.)  When  appellee  saw  that  the  prop- 
erty had  been  rednced  to  possession  by  another,  by  enclosing 
it  with  a  fence,  he  had  no  right  to  interfere,  in  any  manner 
whatever,  with  the  possession  of  the  property.  His  entry  was 
that  of  a  wrongdoer.  He  was  a  trespasser.  (Lee  v.  Town  of 
Mound  Station,  118  HI.  319.)  If  he  claimed  the  title,  when 
he  found  the  lots  in  the  possession  of  another  his  remedy  was 
ejectment,  where  the  title  could  be  settled  in  a  court  of  law. 
Surely  he  could  not  lay  a  foundation  for  a  bill  in  equity  by 
unlawfully  invading  the  possession  of  another.  Equitable 
rights  can  not  be  acquired  in  that  way.  In  Comstock  et  al.  v. 
Henneherry,  66  111.  213,  where  a  bill  in  equity  was  filed  by 
one  in  the  actual  possession  of  land,  for  equitable  relief,  as  it 
appeared  that  the  possession  was  obtained  unlawfully  and 
forcibly,  it  was  held  that  he  could  not  be  allowed  to  take  ad- 
vantage of  his  own  wrong,  and  that  he  would  be  treated  in 
equity  as  out  of  possession.  In  Hardin  v.  Jones,  86  lU.  313, 
where  a  bill  was  filed  to  quiet  title,  the  doctrine  of  the  case 
supra  was  approved,  and  it  was  held  that  the  possession  that 
confers  jurisdiction  must  have  been  acquired  in  a  lawful  way. 
If  obtained  by  violence,  or  by  the  use  of  unfair  or  corrupt 
means,  a  court  of  equity  will  not  lend  its  aid. 

Gage  v.  Williams,  119  111.  664,  is  cited  and  relied  upon  by 
appellee  as  an  authority  to  sustain  his  position.  The  facts  in 
that  case,  however,  are  so  different  from  the  facts  sho\^Ti  here, 
that  the  decision  can  have  no  bearing.  There  the  property 
was  in  possession  of  Goslee,  through  whom  the  complainant 
derived  title  as  early  as  1869,  and  one  Van  AUen  had  charge 
of  the  property  for  Goslee  from  1869  to  the  winter  of  1885. 
In  1881,  while  Van  Allen  occupied  the  relation  of  tenant,  he 
took  a  lease  from  the  appellant  in  the  case.  A  leasing  by  the 
tenant  of  Goslee  from  a  stranger  could  not  lawfully  deprive 
Goslee  of  his  possession.  Moreover,  if  the  appellant  in  the 
case  cited  ever  had  possession,  there  was  evidence  that  such 
possession  was  abandoned. 
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Keliance  is,  however,  placed  by  appellee  on  the  case  of  Fort 
Dearborn  Lodge  v.  Klein,  115  111.  177.  We  do  not  think  that 
case  has  any  bearing  here.  There  is  but  one  question  decided 
in  that  case, — ^that  is,  the  plea  of  liberum  tenementum  is  a 
proper  plea  in  an  action  of  trespass  quare  dausum /regit,  and 
that  it  was  error  to  instruct  the  jury  to  disregard  such  a  plea. 
Upon  an  inspection  of  this  record,  it  will  be  found  that  Hamp- 
ton did  not  enter  under  paramount  title.  As  heretofore  shown, 
when  Gage  took  possession  of  the  lots  by  enclosing  them  with 
a  good  and  substantial  fence,  in  September,  1887,  his  title, 
under  our  statute,  became  and  was  the  paramount  title, — in 
other  words,  as  is  said  in  the  McDuffee  case,  supra,  his  rights 
were  the  same  as  those  of  any  other  absolute  owner.  And  in 
December,  1887,  when  Hampton  entered  upon  the  premises 
and  undertook  to  take  possession  thereof,  he  occupied  the  po- 
sition of  one  without  title  entering  upon  the  possession  of 
another  who  held  the  absolute  title  to  the  property.  Occupy- 
ing this  position,  he  was  a  mere  trespasser.  If  Hampton  had 
been  seized  in  fee  of  the  premises  when  he  entered,  and  had 
entered  in  a  peaceful  manner,  then  he  might  rely  upon  the  rule 
laid  down  in  Fort  Dearborn  Lodge  v.  Klein.  But  such  was  not 
the  case,  and  hence  the  decision  in  that  case  has  no  bearing 
on  the  facts  presented  by  this  record. 

The  judgment  of  the  Superior  Court  will  be  reversed,  and 
the  cause  remanded  for  further  proceedings  consistent  with 
this  opinion.  .  Judginent  reversed. 

Mr.  Justice  Bailey,  dissenting  : 

I  am  unable  to  concur  with  the  majority  of  the  court  either 
as  to  the  facts  or  the  law  of  this  case.  Hampton,  the  com- 
plainant, filed  his  bill,  claiming  to  be  the  owner  in  fee  and  in 
possession  of  lots  36  and  37,  in  block  1,  etc.,  in  the  city  of 
Chicago,  and  praying  to  have  three  several  tax  deeds  removed 
as  clouds  upon  his  title.  Henry  H.  Gage,  the  defendant,  in 
his  answer  and  cross-bill,  claims  the  paramount  title  under 
and  by  virtue  of  one  of  said  tax  deeds,  and  the  payment  of 
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taxes  thereunder  for  seven  consecutive  years  while  the  lots 
were  vacant  and  unoccupied  and  an  entry  into  said  lots  after 
the  expiration  of  the  seven  years  limitation.  The  main  ques- 
tion of  fact  relates  to  the  payment  of  the  taxes  for  the  years 
1880  and  1881. 

Of  the  three  tax  deeds,  the  one  under  which  the  defendant 
now  claims  title,  was  executed  to  the  defendant  February  10, 

1877.  Subsequent  to  the  date  of  this  deed,  viz.,  September  23, 

1878,  both  lots  were  sold  for  the  taxes  of  1873  and  1874,  and 
October  18,  1878,  lot  36  was  sold  for  the  taxes  of  1877,  the 
purchase  at  both  sales  being  made  in  the  name  of  Asahel  Gage, 
and  the  certificates  of  sale  being  issued  to  him.  In  pursuance 
of  these  two  sales  tax  deeds  were  executed  to  Asahel  Gage, 
dated  respectively  February  15  and  18, 1881.  September  15, 
1882,  Asahel  Gage  quitclaimed  his  interest  in  said  lots  to  the 
defendant. 

The  defendant  oflfered  in  evidence  a  contract  under  seal 
between  himself  and  Asahel  Gage,  bearing  date  December  6, 
1880,  in  which,  after  reciting  that  they  were  then  and  had 
been  theretofore  engaged  in  the  business  of  purchasing  prop- 
erty at  tax  sales  in  Cook  county,  Dlinois,  and  that  their  Busi- 
ness relations  were  such  that  it  was  proper  and  necessary 
that  written  articles  of  agreement  should  be  entered  into  be- 
tween them,  it  was  provided,  among  other  things,  in  substance, 
that  Asahel  Gage  authorized  and  directed  Henry  H.  Gage  to 
use  his,  said  AsaheVs,  name  at  tax  sales,  for  the  purchase  of 
property,  both  for  said  Asahel  and  said  Henry  H.,  and  to  use 
his  name  for  the  purpose  of  serving  tax  sale  notices,  and  to 
take  out  tax  deeds  in  his  name,  upon  certificates  issued  to 
him  and  belonging  to  either  party.  And  said  Asahel  agreed, 
upon  reasonable  request,  to  quitclaim  to  said  Henry  H.  such 
pieces  of  property  as  might  belong  to  him,  and  to  assign  to 
said  Henry  H.  all  such  certificates  of  sale  as  he  might  be  in- 
terested in,  whenever  requested  so  to  do.  Said  Asahel  also 
ratified  and  confirmed  anything  theretofore  done  or  which 
7— 127  Hill. 
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might  thereafter  be  done  by  said  Henry  H.  in  accordance  with 
the  intent  and  spirit  of  said  agreement,  and  it  was  provided 
that  said  agreement  should  extend  to  and  embrace  all  matters 
in  the  past  and  in  the  future  within  its  spirit  and  intent. 

The  defendant  proved  the  payment  of  taxes  by  himself  on 
the  lots  in  question  for  the  years  1882,  1883,  1884,  1885  and 
1886.  To  prove  the  payment  of  the  taxes  for  the  year  1880, 
he  introduced  in  evidence  a  tax  receipt  which  read,  "Received 
of  Asahel  Gage  by  Henry  H.  Gage"  the  taxes  of  1880,  and  to 
prove  the  payment  of  the  taxes  of  1881,  he  introduced  in 
evidence  a  tax  receipt  which  read,  "Received  of  A.  Gage"  the 
taxes  of  1881.  There  can  be  no  doubt  that  these  receipts, 
unexplained,  prove  payment  of  taxes  for  and  on  account  of 
Asahel  Gage  and  this  is  so  irrespective  of  who  actually  made 
the  payment  or  whose  money  was  used  in  making  it;  and 
being  made  on  account  of  Asahel  Gage,  it  will  be  presumed, 
in  the  absence  of  proof  to  the  contrary,  to  have  been  made 
under  and  in  support  of  the  title  standing  in  his  name. 

No  question  is  made  but  that  tax  receipts  are  susceptible  of 
explanation  by  parol  proof,  and  that  the  presumptions  arising 
therefrom  are  susceptible  of  being  thus  rebutted,  but  the  proof 
by  which  such  explanation  is  made  should  be  clear  and  con- 
vincing. In  Winchester  v.  Grosvenor,  44  111.  425,  where  there 
was  a  question  of  explaining  by  parol  a  receipt  for  money 
executed  by  one  party  to  the  other,  this  court  said:  "That  a 
receipt  may  be  explained  by  parol  is  conceded,  but  the  proof 
by  which  it  is  done  must  be  clear  and  unmistakable.  A  writ- 
ten receipt  is  evidence  of  the  highest  and  most  satisfactory 
character,  and  to  do  away  with  its  force,  the  testimony  should 
be  convincing,  and  not  resting  in  mere  impressions,  and  the 
burden  of  proof  rests  on  the  party  attempting  the  explanation." 
See  also  Rosenmueller  v.  Lampe,  89  111.  212. 

In  the  present  case  the  facts  established  or  attempted  to  be 
established  by  the  evidence  given  in  explanation  of  the  receipts 
are,  that  Asahel  Gage  did  not  pay  the  taxes ;  that  Henry  H. 


Digitized  by  VjOOQ  IC 


Gage  v.  Hampton.  99 


Mr.  Justice  Bailey,  dissenting. 


Gage  did  pay  them,  and  that  he  paid  them  with  his  own  money. 
Neither  of  the  witnesses  attempts  to  state  that  the  payments 
were  not  made  on  account  of  and  for  Asahel  Gage,  and  under 
and  in  support  of  the  tax  titles  standing  in  his  name.  These, 
the  material  presumptions  arising  from  the  receipts,  are  in  no 
way  rebutted.  Asahel  Gage,  as  it  seems,  was  a  resident  of 
the  State  of  New  Jersey,  and  had  employed  Henry  H.  Gage 
to  transact  all  business  arising  out  of  his  purchases  of  prop- 
erty at  tax  sales,  and  the  fact  that  Asahel  Gage  did  not  pay 
the  taxes,  and  that  Henry  H.  Gage  did  pay  them,  and  that  he 
paid  them  with  his  own  money,  are  not  inconsistent  with  the 
presumption  arising  from  the  receipts  that  he  made  such  pay- 
ments under  the  Asahel  Gage  tax  titles.  If  the  fact  had  been 
otherwise  it  would  have  been  easy  for  Henry  H.  Gage  when 
on  the  stand  as  a  witness  in  his  own  behalf  to  so  state,  but 
his  absolute  silence  on  that  subject  furnishes  additional  ground 
to  conclude  that  the  receipts  record  the  precise  truth  in  rela- 
tion to  the  transaction. 

To  establish  a  title  by  limitation,  a  party  must  not  only 
show  the  payment  of  taxes  for  seven  consecutive  years  under 
claim  and  color  of  title,  but  he  must  show  that  all  such  pay- 
ments were  made  under  color  of  the  same  title,  and  a  payment 
of  taxes  in  fact  made  in  support  of  and  under  color  of  one 
title,  can  not  be  availed  of  as  a  payment  under  another  and 
adverse  claim  of  title.  As  said  by  this  court  in  Cqfield  v. 
Furry,  19  111.  183 :  "The  true  question  in  such  case  is,  under 
what  title  were  the  taxes  paid  ?  If  they  were  paid  under  no 
claim  and  color,  or  under  title  adverse  to  that  to  which  they 
are  sought  to  be  applied,  the  payment  is  unavailing."  This 
doctrine  was  repeated  and  approved  in  Hardin  v.  Oouveneur, 
69  111.  140.  In  that  case  it  is  held  that  while  tax  receipts  may 
be  explained  or  payment  proved  by  parol,  the  evidence  must 
be  clear  not  only  that  the  payments  have  been  made,  but  that 
they  were  made  under  claim  and  color  of  the  title  interposed 
as  a  bar  to  the  recovery. 
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The  proof  in  this  case  furnished  by  the  tax  receipts  being 
that  the  payments  of  taxes  for  the  years  1880  and  1881  were 
made  under  the  Asq,hel  Gage  title,  a  title  wholly  adverse  to 
that  under  which  the  defendant  now  claims,  and  there  being 
no  proof  to  the  contrary,  the  defendant  has,  in  my  opinion, 
wholly  failed  to  make  out  the  payment  of  taxes  for  seven  con- 
secutive years  under  claim  and  color  of  title,  and  his  defense 
has  therefore  failed. 

I  am  also  of  the  opinion  that,  at  the  time  of  filing  his  bill, 
the  complainant  was  in  lawful  possession  of  the  lots  in  ques- 
tion, and  that  his  possession  was  sufficient  to  authorize  him 
to  file  his  bill  to  remove  the  tax  deeds  as  clouds  upon  his  title. 
Admitting  that  the  defendant  took  possession  of  and  fenced 
said  lots  in  August,  1887,  as  he  claims,  it  appears  without 
contradiction,  that  in  the  following  December,  and  prior  to 
filing  his  bill,  the  complainant  went  to  said  lots  and  found 
them  but  partly  enclosed,  a  considerable  portion  of  the  fence 
built 'around  them  by  the  defendant  having  been  removed  by 
some  person  unknown.  The  complainant  thereupon  peaceably 
and  without  force  took  possession  and  proceeded  to  enclose 
the  lots  with  a  fence  of  his  own,  and  held  possession  under 
such  entry  at  the  date  of  filing  his  bill.  As  I  construe  the 
evidence,  he  was  then  the  owner  of  the  paramount  title,  and 
as  such,  had  the  right  of  possession  and  of  entry,  and  was 
justified  in  taking  possession,  so  long  as  he  was  able  to  do  so 
peaceably  a^id  without  force.  Such  would  undoubtedly  be  his 
right  at  common  law,  and  such  was  his  right  under  our  Stat- 
ute of  Forcible  Entry  and  Detainer,  as  interpreted  by  this 
court  in  Fort  Dearborn  Lodge  v.  Klein,  115  111.  177. 

I  am  of  the  opinion  therefore  that  the  court  below,  sitting 
as  a  court  of  equity,  had  jurisdiction,  and  that  it  decided  cor- 
rectly in  holding  that,  under  the  evidence  the  defendant  had 
failed  to  show  title  as  alleged  in  his  answer  and  cross-bill.  The 
decree  cancelling  the  tax  deeds  and  removing  them  as  clouds 
on  the  complainaat's  title  should,  in  my  judgment,  be  affirmed. 
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1»7    ^101 
Adelb  Cutts  Williams  et  al.  v.  The  University  of  ChicagoJ    ^    *®®® 

Filed  at  Ottawa  January  25, 1889, 

1.  CONTBAOT — construction — aupplemental  agreement.  Where  a  writ- 
ten agreement  is  changed,  in  some  respects,  by  a  further  agreement, 
vhich  recites  that  all  the  other  conditions  and  provisions  in  the  first 
shall  remain,  in  all  respects,  as  therein  stated,  except  as  chaifged  and 
amended  by  the  last  agreement,  the  two  agreements  must  be  read  as  if 
what  is  changed  by  the  last  were  stricken  out  of  the  first,  and  the  mat- 
ter of  the  last  agreement  were  substituted. 

2.  Same — contract  to  convey  land — restrictions  therein  obviated  by  the 
character  of  the  deed — merger  of  the  preliminary  contract  in  the  deed. 
One  who  gives  his  obligation  to  convey  land  as  a  site  for  an  educational 
institution  when  certain  conditions  shall  be  performed,  the  title  to  be 
inalienable,  and  to  forever  remain  in  the  institution,  may  waive  the 
performance  of  the  conditions  precedent,  and  convey  the  land  in  fee 
simple  absolute,  free  of  any  and  all  restrictions,  so  that  the  grantee  can 
sell  or  incumber  the  same. 

3.  The  owner  of  land  gave  his  obligation  to  one  in  trust,  whereby 
he  agreed,  upon  certain  conditions,  to  execute  and  deliver  to  the  board 
of  trustees  of  a  proposed  university,  or  their  successors  in  office,  a  good 
and  sufficient  deed  of  conveyance  of  a  tract  of  land  described,  "for  the 
sole  and  exclusive  use  of  the  university,  inalienable  for  any  other  use 
or  purpose  forever."  The  board  of  trustees  never  performed  the  con- 
ditions prescribed  in  the  contract,  and  were  never  entitled  to  a  deed 
for  the  land,  but  the  maker  of  the  agreement  to  convey,  of  his  own 
accord  made  a  warranty  deed  of  the  tract,  free  of  any  restriction  on  the 
power  of  alienation :  Held,  that  the  title  thereby  passed  to  the  grantee, 
and  that  the  university  might  mortgage  the  same,  and  the  title  would 
pass  on  foreclosure  and  sale,  free  from  any  rights  of  the  grantor's  heirs 
and  widow. 

4.  In  such  case,  the  grantee  has  no  right  to  insist  that  the  deed  be 
read  as  being  qualified  by  the  previous  agreement,  because  not  having 
performed  its  conditions,  no  rights  could  be  properly  claimed  imder 
it,  and  the  deed  being  a  voluntary  grant,  contained  its  own  limitations, 
and  therefore  the  grantee,  in  accepting  it,  accepted  it  as  it  was. 

5.  It  is  a  general  rule,  that  a  written  agreement  for  the  execution  of 
a  deed  is  merged  in  the  deed,  when  made  and  delivered.  So  a  cove- 
nant to  convey  a  parcel  of  land  for  a  designated  purpose,  making  the 
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premises  not  subject  to  alienation  or  incumbrance,  is  satisfied  by  a  deed 
in  fee,  without  any  restrictions  on  the  power  of  alienation. 

6.  C'HAJXCEBY— forfeiture — breach  of  condition  subsequent,  A  court  of 
equity  will  not  lend  its  aid  to  enforce  a  f orfeitiure  because  of  a  breach 
of  a  condition  subsequent,— not  even  upon  the  special  ground  of  re- 
moving a  cloud  on  title. 

7.  Corporation  —  charter  limiting  power  of  alienation — construed. 
A  clause  in  a  charter  of  a  university,  that  "no  gifts,  grants  or  devises 
made  to  the  university  for  a  particular  purpose  shall  be  applied  to  any 
other  purpose,"  has  reference  only  to  donations  in  aid  of  the  accom- 
plishment of  a  special  object,  as  distinguished  from  aid  to  the  univer- 
sity generally.  It  does  not  prohibit  the  alienation  of  land  conveyed 
to  It  by  a  general  deed  expressing  no  specific  purposes  of  the  grant. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Egbert  Jamieson,  Judge,  presiding. 

The  following  instrument  was  executed  by  the  parties  thereto 
at  the  date  therein  stated : 

"This  agreement,  made  this  second  day  of  April,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty-six,  between 
Stephen  A.  Douglas,  of  the  county  of  Cook  and  State  of  Illi- 
nois, of  the  first  part,  and  John  C.  Burroughs,  of  the  city  of 
Chicago,  of  the  second  part : 

"WitJiesseth,  that  the  said  party  of  the  first  part,  in  consid- 
eration of  the  covenants  and  agreements  hereinafter  contained, 
and  of  the  sum  of  one  dollar  in  hand  paid  by  the  party  of  the 
second  part,  the  receipt  of  which  is  hereby  acknowledged, 
agrees  and  binds  himself,  his  heirs,  executors,  administrators 
and  assigns,  to  donate  and  grant  unto  the  said  party  of  the 
second  part,  all  that  certain  piece  or  parcel  of  land  situate, 
lying  and  being  near  the  southern  boundary  of  the  present 
city  of  Chicago,  Illinois,  and  being  a  part  of  the  south  half  of 
the  north-east  quarter  of  section  thirty-four  (34),  of  to\^Tiship 
thirty-nine  (39),  of  range  fourteen  (14),  east,  and  bounded  as 
follows :  On  the  east  by  street  or  avenue  known  as  *Cottage 
Grove  avenue,'  on  the  north  and  south  by  two  parallel  lines, 
commencing  on  Cottage  Grove  avenue  at  points  immediately 
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opposite  two  parks,  described  on  map  made  by  J.  E.  Boyd  in 
July,  1855,  as  Groveland  Park  and  Woodland  Park,  at  a  dis- 
tance of  fifty  feet,  respectively,  from  the  north  line  of  Grove- 
land  Park  and  from  the  south  line  of  Woodland  Park,  running 
west  to  a  north  and  south  line,  at  such  distance  from  the 
center  of  Cottage  Grove  avenue  as  that  within  the  four  lines 
thus  described  there  shall  be  embraced  ten  acres  of  ground, 
inclusive  of  a  space  thirty-tliree  feet  in  width  on  each  of  the 
four  sides  of  said  plat,  to  be  set  apart,  along  with  an  equal 
quantity  of  the  adjacent  ground,  for  the  purpose  of  a  sixty-six 
feet  street  on  all  sides  of  said  tract. 

"The  condition  of  this  agreement  is  such,  that  if  the  said 
John  C.  Burroughs,  party  of  the  second  part,  shall  fail,  within 
a  reasonable  time,  to  procure  the  organization  of  a  board  of 
trustees  of  a  university,  according  to  the  statutes  of  the  State 
of  Illinois,  to  consist  of  the  following  persons,  viz. :    Stephen 

j  A.  Douglas,  Hiram  A.  Tucker,  William  B.  Ogden,  John  H. 

i  Kinzie,  Charles  Walker,  E.  D.  Taylor,  Samuel  Hoard,  James 

I  H.  Woodworth,  Levi  I.  Boone,  Walter  S.  Gurnee,  Mason  Bray- 

man,  Eev.  Mr.  Clarkson  and  John  C.  Burroughs,  residents  of 
the  city  of  Chicago ;  and  James  Dunlap,  of  Jacksonville,  Illi- 
nois ;  Elijah  Gove,  of  Quincy,  Illinois ;  Charles  H.  Roe,  of  Bel- 
videre,  Illinois ;  Henry  G.  Weston,  of  Peoria,  Illinois ;  Simon 
G.  Miner,  of  Canton,  Illinois ;  and  N.  W.  Miner,  of  Springfield, 
Illinois,  and  such  other  persons  as  they  may  appoint,  to  which 
trustees  this  agreement  shall  be  assigned,  and  which  board  of 
trustees  shall  procure  the  plans  for  a  building  such  as  shall 

i  be  mutually  agreed  upon  by  them  and  the  party  of  the  first 

part  aforesaid,  all  diflFerences  to  be  referred  to  the  decision  of 
Thomas  U.  Walters,  architect  of  the  National  Capitol  at  Wash- 
ington, D.  C, — said  building  to  be  erected  on  the  premises 
hereinbefore  described,  and  to  cost  not  less  than  $100,000,  to 
be  expended  as  follows :  $25,000  within  one  year  from  the 
first  day  of  May  next,  (provided  the  foundation  shall  be  com- 
pleted within  the  present  year,)  and  the  further  sum  of  $25,000 
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within  two  years  from  the  first  day  of  May  next,  and  the  fur- 
ther sum  of  §50,000  within  or  prior  to  the  expiration  of  the 
year  one  thousand  eight  hundred  and  sixty, — ^then,  in  case  of 
the  failure  of  the  said  party  of  the  second  part  to  perform  the 
conditions  above  named,  or  any  part  of  them,  this  agreement 
shall  be  null  and  void,  otherwise  it  shall  remain  in  full  force 
and  virtue ;  and  then,  on  the  completion  of  the  building,  as 
aforesaid,  the  said  party  of  the  first  part  agrees,  for  himself, 
his  heirs,  administrators,  executors  and  assigns,  that  he  will 
execute  and  deliver  to  the  board  of  trustees  aforesaid,  or  their 
successors  in  office,  for  the  purposes  of  the  university  herein- 
before mentioned,  a  good  and  sufficient  deed  of  conveyance, 
assuring  to  said  board  of  trustees,  or  their  successors  in  office, 
the  fee  simple  of  the  premises  above  described,  free  from  in- 
cumbrance. And  the  said  party  of  the  first  part  further  agrees 
to  give  to  the  party  of  the  second  part  immediate  possession 
of  the  before  mentioned  premises. 

"In  witness  whereof,  the  said  parties  of  the  above  agreement 
hereunto  set  their  hands  and  seals,  the  day  and  year  above 
written.  S.  A.  Douglas,       (Seal.) 

J.  C.  Burroughs.  (Seal.) 
"Signed  in  the  presence  of  Nicholas  Vedder  and  Charles  D.  Selden." 

The  instrument  was  acknowledged  at  Washington,  D.  C, 
before  Charles  D.  Selden,  commissioner  for  Illinois. 

A  majority  of  the  persons  named  in  this  instrument,  on  the 
6th  of  July,  1856,  effected  a  temporary  organization  as  a  board 
of  trustees  of  the  university,  and  accepted  the  grant.  Con- 
tributions to  the  university  were  made  by  various  parties,  but 
by  November  10, 1856,  it  was  ascertained  that  the  stipulations 
in  the  agreement  in  regard  to  the  laying  of  the  foundation  of 
the  building  and  making  the  first  expenditures  thereon,  could 
not  be  complied  with,  and  thereupon,  on  that  day,  the  follow- 
ing instrument  was  executed : 

"I,  Stephen  A.  Douglas,  party  of  the  first  part  to  the  fore- 
going agreement,  do  hereby  extend  the  time  for  laying  the 
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foundation  of  the  university  until  the  first  day  of  May,  and 
for  expending  the  first  sum  of  twenty-five  thousand  dollars 
(?25,000)  until  the  first  day  of  October,  1857,  all  the  other 
conditions  remaining,  in  all  respects,  as  stated  in  said  agree- 
ment. This  extension  of  time  is  granted  on  the  condition  and 
with  the  understanding  that  the  title  of  said  Jand  shall  for- 
ever remain  in  said  university,  for  the  purposes  expressed  in 
said  agreement,  and  that  no  part  of  the  same  shall  ever  be 
sold  or  alienated  or  used  for  any  other  purpose  whatever. 
"Chicago,  November  10,  1856.  g.  A.  Douglas." 

This  was  accepted  by  Burroughs. 

On  the  20th  of  January,  1857,  a  special  act  of  the  General 
Assembly,  incorporating  the  Chicago  University,  was  approved 
by  the  Governor.  The  trustees  named  in  the  temporary  or- 
ganization and  in  the  agreement  were  made  trustees  in  this 
act.  By  the  act,  usual  and  ample  powers  for  the  objects  of 
the  corporation  were  conferred.  So  far  as  their  consideration 
may  be  material,  they  will  be  set  out  in  the  opinion. 

On  the  21st  of  May,  1857,  the  board  of  trustees  named  in 
the  charter,  met,  and  effected  an  organization,  making  Doug- 
las chairman,  and  accepted  the  charter.  At  this  meeting  it 
was  also  "Besolved,  that  in  accepting  the  grant  of  the  Hon. 
S.  A.  Douglas,  the  trustees  record  their  high  appreciation  of 
his  munificence,  and  their  cordial  interest  in  carrying  out  the 
noble  object  which  it  contemplates."  At  the  same  time,  "plans 
for  a  college  building  presented  by  Boyington  &  Wheelock," 
were  adopted,  and  the  executive  committee  was  directed  to 
place  the  center  of  the  main  building  in  the  center  of  the 
grounds  donated  by  Douglas,  etc. 

On  the  27th  of  May,  1857,  Burroughs  formally  assigned 
the  agreement  between  Douglas  and  himself,  to  the  Chicago 
University,  and  on  the  4th  day  of  July  of  that  year  the  corner 
stone  of  the  university  building  was  laid  with  imposing  cere- 
monies, the  building  being  located  in  the  center  of  the  ground 
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donated  by  Douglas.  On  the  8th  of  September,  1857,  Doug- 
las, in  consequence  of  charges  made  by  his  political  enemies, 
to  the  effect  that  his  donation  was  for  the  purpose  of  specula- 
tion, proposed  to  the  trustees  of  the  university,  that  he  would, 
in  lieu  of  the  lands  donated,  refund  all  the  moneys  expended 
thereon,  including  the  cost  of  laying  the  comer  stone,  and  in 
addition  pay  $50,000  toward  establishing  the  university,  upon 
the  plan  which  had  been  adopted,  on  any  other  site  which  the 
board  of  trustees  might  select, — ^the  $50,000  to  be  expended 
in  endowing  a  school  of  law  in  the  university ;  but  the  board 
of  trustees  declined  to  accept  the  proposition. 

Work  upon  the  building  progressed  slowly.  At  a  meeting 
of  the  board  of  trustees  held  on  the  14th  of  July,  1858,  a  re- 
port from  the  executive  committee  was  received,  explaining 
why  work  on  the  university  buildings  bad  thus  far  been  sus- 
pended, and  strongly  urging  that  measures  be  now  taken  to 
so  complete  the  proposed  building  as  would  afford  accommo- 
dations for  opening  the  university  in  the  fall ;  and  the  trustees 
then  adopted  the  recommendations  of  the  executive  committee, 
and  instructed  the  committee  to  contract  with  builders  for  the 
erection  of  the  south  "wing"  and  corridor,  on  the  best  terms 
practicable. 

Before  work  on  the  building  had  greatly  advanced,  on  the 
13th  of  August,  1858,  Douglas  and  his  wife,  Adele,  (who  is 
the  Adele  Cutts  Williams  in  the  present  suit,)  executed  a  deed 
to  the  university,  which,  however,  was  not  acknowledged  until 
the  30th  of  that  month,  and  recorded  on  the  13th  of  the  next 
month,  as  follows : 

"This  indenture,  made  this  13th  day  of  August,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty -eight,  be- 
tween Stephen  A.  Douglas,  of  the  city  of  Chicago  and  State 
of  Illinois,  and  Adele  Douglas,  his  wife,  parties  of  the  first 
part,  and  the  Board  of  Trustees  of  the  'University  of  Chicago/ 
party  of  the  second  part : 
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"*  Witness,  that  said  party  of  the  first  part,  for  and  in  con- 
sideration of  the  sum  of  one  dollar  to"  him  in  hand  paid  by 
said  party  of  the  second  part,  the  receipt  whereof  is  hereby 
acknowledged,  hath  granted,  bargained  and  sold,  and  by  these 
presents  doth  grant,  bargain  and  sell,  unto  the  said  party  of 
the  second  part,  and  their  successors  and  assigns,  all  the  fol- 
lowing described  lot,  piece  or  parcel  of  land,  situated  in  the 
county  of  Cook  and  State  of  Illinois,  to-wit : 

"That  part  of  the  south  half  of  the  north-east  quarter  of 
section  thirty-four  (34),  in  township  thirty-nine  (39),  north, 
of  range  fourteen  (14),  bounded  and  described  as  follows: 
Beginning  at  a  point  in  the  center  of  Cottage  Grove  avenue 
fifty  (50)  feet  due  south  of  the  south  line  of  lots  in  Oakenwald 
subdivision  lying  next  north  of  Groveland  Park,  running  thence 
west  parallel  with  said  south  line  of  lots,  and  fifty  (50)  feet 
from  said  line  if  extended  a  distance  of  six  hundred  and  twenty- 
seven  (627)  feet ;  thence  due  south  a  distance  of  six  hundred 
and  fifteen  (615)  feet;  thence  east  on  a  line  parallel  to  and 
fifty  (50)  feet  north  of  the  north  line  of  the  lots  in  said  Oaken- 
wald subdivision  lying  next  south  of  Woodland  Park,  a  dis- 
tance of  seven  hundred  and  ninety  (790)  feet,  to  the  center 
of  Cottage  Grove  avenue ;  thence  northwesterly  on  the  center 
line  of  said  avenue,  six  hundred  and  thirty-six  (636)  feet,  to 
the  place  of  beginning,  containing  ten  (10)  acres.  A  strip  of 
land  thirty-three  (33)  feet  wide  around  the  entire  tract  of  land 
above  conveyed,  to  constitute  and  form  the  one-half  of  a  street 
to  be  hereafter  laid  out  around  said  tract,  sixty-six  feet  in 
width,  the  other  half  of  said  street  so  to  be  opened  to  be  dedi- 
cated for  that  purpose  by  said  party  of  the  first  part. 

"Together  with  all  and  singular  the  hereditaments  and  ap- 
purtenances thereunto  belonging  or  in  anywise  appertaining, 
and  the  reversion  and  reversions,  remainder  and  remainders, 
rents,  issues  and  profits  thereof,  and  all  the  estate,  right,  title, 
interest,  claim  and  demand  whatsoever,  of  the  said  party  of 
the  first  part,  either  in  law  or  equity,  of,  in  and  to  the  above 
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bargained  premises,  with  the  hereditaments  and  appurten- 
ances ;  to  have  and  to  hold  the  said  premises  above  bargained 
and  described,  with  the  appurtenances,  unto  the  said  party  of 
the  second  part,  their  successors  and  assigns,  forever. 

"And  the  said  Stephen  A.  Douglas,  party  of  the  first  part, 
for  himself  and  his  heirs,  executors  and  administrators,  doth 
covenant,  grant,  bargain  and  agree,  to  and  with  the  said  party 
of  the  second  part,  their  successors  and  assigns,  that  at  the 
time  of  the  ensealing  and  delivery  of  these  presents  he  is  well 
seized  of  the  premises  above  conveyed,  as  of  a  good,  sure,  per- 
fect, absolute  and  indefeasible  estate  of  inheritance  in  the 
law,  in  fee  simple,  and  hath  good  right,  full  power  and  lawful 
authority  to  grant,  bargain,  sell  and  convey  the  same  in  man- 
ner and  form  aforesaid,  and  that  the  same  are  free  and  clear 
from  all  former  and  other  grants,  bargains,  sales,  liens,  taxes, 
assessments  and  incumbrances,  of  what  kind  or  nature  soever, 
and  the  above  bargained  premises  in  the  quiet  and  peaceable 
possession  of  the  said  party  of  the  second  part,  their  success- 
ors and  assigns,  against  all  and  every  person  lawfully  claiming 
or  to  claim  the  whole  or. any  part  thereof,  the  said  party  of 
the  first  part  shall  and  will  warrant  and  forever  defend. 

"In  witness  whereof,  the  said  parties  of  the  first  part  here- 
unto set  their  hands  and  seals,  the  day  and  year  first  above 

w^^**®^-  S.A.Douglas,    (Seal.) 

Adele  Douglas.  (Seal.)" 

It  was  acknowledged  in  proper  form,  before  a  justice  of  the 
peace  of  Cook  county. 

The  record  of  the  board  of  trustees  shows  a  meeting  on  the 
7th  of  September,  1858,  and  that  at  such  meeting  Dr.  L.  D. 
Boone  made  a  statement  with  regard  to  arrangements  made 
by  the  executive  committee  for  issuing  bonds  for  a  loan,  based 
upon  the  deed  of  ground  by  Douglas  to  the  university,  and  a 
resolution  was  then  adopted,  "that  the  university  grounds, 
and  the  buildings  to  be  located  thereon,  be  mortgaged,  or  con- 
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veyed  by  deed  of  trust,"  as  therein  provided,  "as  security  for 
a  loan  or  loans  of  money,  not  exceeding  the  sum  of  $25,000," 
etc.,  and  the  president  or  vice-president,  and  secretary,  were 
authorized  to  execute  the  mortgage.  A  committee  was  ap- 
pointed to  negotiate  sale  of  the  bonds,  and  the  following  other 
resolution  was  adopted : 

''Resolved,  That  in  order  to  place  the  security  of  our  loan 
beyoiid  question,  the  members  of  the  board  and  other  friends 
of  the  university  be  requested  to  guarantee  the  payment  of 
the  bonds  and  coupons  above  authorized,  and  that  the  finan- 
cial agent  of  the  university  be  directed  to  place  in  the  hands 
of  William  Jones,  Esq.,  $30,000  of  its  bills  receivable,  to  in- 
demnify said  guarantors  against  loss  upon  said  guaranty." 

The  board  then  adjourned  until  the  next  day,  and  at  its 
meeting  on  the  next  day  the  following  additional  resolutions 
were  adopted : 

''Resolved,  That  the  thanks  of  this  board  be  presented  to 
Hon.  S.  A.  Douglas  for  his  liberality  in  waiving  the  terms  of 
the  original  contract  for  the  conveyance  of  the  university 
grounds,  and  giving  us  a  deed  of  the  lands  donated  by  him 
for  the  university. 

"Resolved,  That  the  executive  committee  of  the  board  be 
authorized  to  execute  a  bond  to  Judge  Douglas,  as  shall  be 
satisfactory  to  him  and  approved  by  the  said  executive  com- 
mittee, for  the  faithful  carrying  out  of  the  university  enterprise 
according  to  the  spirit  of  the  original  contract." 

In  pursuance  of  this  authority,  twenty-five  bonds,  for  the 
sum  of  $1000  each,  dated  September  1, 1858,  payable  in  five 
years  from  date,  were  issued,  and  their  payment  was  secured 
by  deed  of  trust  on  the  ground  conveyed  by  Douglas  to  the 
university,  to  Mark  Skinner,  trustee.  This  deed,  and  the 
record  of  it,  were  destroyed  by  the  great  fire  in  Chicago,  in 
October,  1871,  but  the  proof  is  clear  that  it  was  executed  by 
Douglas,  as  president  of  the  board  of  trustees  of  the  university. 
The  bonds  seem  to  have  been  sold  upon  the  market,  and  a 
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portion  of  them  were  purchased  by  the  Union  Mutual  Life  In- 
surance Company.  Soon  after  their  issue,  and  by  the  1st  of 
April,  1861,  that  company  had  become  the  owner  and  holder 
of  the  entire  issue.  An  extension  of  time  for  the  payment  of 
the  bonds  was  agreed  upon  between  the  university  and  the 
insurance  company,  and  in  September,  1861,  a  new  trust  deed 
was  executed  by  those  then  representing  the  university,  to 
Levi  D.  Boone,  as  trustee,  to  secure  the  payment.  Thereafter, 
additional  loans  were  obtained  by  the  university  from  the  in- 
surance company,  from  time  to  time,  and  secured  by  trust 
deeds  upon  the  same  property,  to  the  same  trustee.  The  uni- 
versity failed  to  pay  either  principal  or  interest,  and  finally, 
on  the  8th  of  February,  1876,  it  obtained  a  further  loan  of 
$13,143.84,  which,  added  to  principal  and  interest  then  due 
on  prior  loans,  made  $160,000  the  university  owed  the  insur- 
ance company,  and,  to  secure  this,  the  university  then  executed 
its  deed  of  trust  on  the  same  property  included  in  the  prior 
deeds  of  trust,  to  Levi  D.  Boone,  as  trustee.  All  of  the  loans 
were  obtained  for  the  purposes  of  finishing  the  buildings  or 
paying  other  expenses  properly  incurred  by  the  university,  and 
the  consent  of  the  requisite  number  of  trustees,  as  required 
by  the  charter,  was  given  prior  to  obtaining  the  several  loans. 
Default  having  been  made  in  payment  of  the  $150,000  and 
accruing  interest,  a  decree  of  foreclosure  of  the  deed  of  trust 
was  rendered  by  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois.  The  property  was  sold  pursuant 
to  the  decree,  and  bought  by  the  insurance  company.  There 
being  no  redemption,  the  master  conveyed  the  property  to  that 
company,  by  deed. 

On  the  8th  of  May,  1885,  Stephen  A.  Douglas  and  Eobert 
M.  Douglas,  heirs-at-law  of  Stephen  A.  Douglas,  deceased,  filed 
their  bill  in  chancery,  in  the  Superior  Court  of  Cook  county, 
against  the  University  of  Chicago,  setting  up,  among  other 
things,  the  facts  heretofore  recited,  and  thereupon  claiming 
that  the  grant  by  Douglas  to  the  university  was  upon  the  con- 
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dition  subsequent  that  the  property  should  be  forever  held  by 
the  university  for  the  purposes  of  the  university ;  that  such 
condition  was  broken  by  the  making  of  the  trust  deed  of  Feb- 
ruary 8, 1876,  and  praying  that  the  premises  might  be  decreed 
forfeited  to  them  by  reason  of  that  breach  of  condition. 

On  the  30th  of  April,  1886,  the  present  bill  was  filed  by 
Bobert  M.  Douglas,  one  of  the  heirs-at-law  of  Stephen  A. 
Douglas,  deceased,  and  by  Adele  Cutts  Williams,  his  widow. 
The  same  facts,  in  substance,  are  alleged  in  this  bill  as  in 
that  filed  by  Stephen  A.  and  Bobert  M.  Douglas,  supra.  Ste- 
phen A.  Douglas  and  the  Union  Mutual  Life  Insurance  Com- 
pany are  made  defendants.  Stephen  A.  Douglas  filed  answer 
and  cross-bill,  and  answer  and  cross-bill  were  also  filed  by  the 
insurance  company.  The  answers  to  the  original  bill  put  in 
issue  its  material  allegations,  and  answers  were  filed  to  the 
cross-bills,  putting  in  issue  their  material  allegations.  By 
agreement  of  parties,  the  bill  by  Stephen  A.  and  Bobert  M. 
Douglas,  against  the  university,  was  consolidated  with  the  bill 
in  the  present  case.  The  court  decreed  that  the  original  bills 
and  the  cross-bill  of  Stephen  A.  Douglas  be  dismissed,  and 
that  the  prayer  in  the  cross-bill  of  the  insurance  company  be 
granted.  Errors  are  assigned  upon  the  several  rulings  of  the 
court  involved  in  the  decree. 

Mr.  W.  P.  Black,  and  Mr.  Henry  Decker,  for  the  appellants. 

Messrs.  Swbtt,  Grossoup  &  Wean,  and  Mr.  J.  L.  High,  for 
the  appellees. 

Mr.  Justice  Scholfield  dehvered  the  opinion  of  the  Court : 

The  agreement  between  Douglas  and  Burroughs  of  the  10th 
of  November,  1856,  was  intended  by  them  as  a  change  and 
amendment  of  their  agreement  of  the  2d  of  April,  1856.  Their 
agreement  of  the  last  nam^d  date  was  to  remain  in  full  force, 
except  as  changed  and  amended  by  their  agreement  of  the 
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first  named  date.  They  must  therefore  be  read  as  if  what  is 
changed  by  the  November  agreement  were  stricken  out  of  the 
April  agreement,  and  the  matters  of  the  November  agreement 
were  substituted.  So  reading  it,  the  latter  clause  of  the  agree- 
ment must  stand  as  follows :  "And  then,  on  the  completion 
of  the  building  as  aforesaid,  the  said  party  of  the  first  part 
agrees,  for  himself,  his  heirs,  administrators,  executors  and 
assigns,  that  he  will  execute  and  deliver  to  the  board  of  trus- 
tees aforesaid,  or  their  successors  in  oflSce,  a  good  and  sufficient 
deed  of  conveyance,  assuring  to  said  board  of  trustees,  or  their 
successors  in  office,  the  title  of  the  premises  above  described, 
free  from  incumbrance,  for  the  sole  and  exclusive  use  of  the 
university,  inalienable  for  any  other  use  or  purpose,  forever." 
The  agreement  was  not  intended  to  be  a  conveyance,  of  itself, 
but  simply  the  evidence  of  an  obligation  assumed  by  Douglas 
to  convey  in  the  future.  It  was  wholly  executory,  and  it  is 
proved  beyond  all  controversy  that  it  was  never  complied  with 
by  the  university.  There  never  was  a  time  when  the  university 
was  entitled  to  demand,  as  of  right,  that  Douglas  execute  any 
deed.  But  if  there  had  been  fuU  performance  of  the  agreement 
by  the  university,  Douglas  might,  of  his  own  voluntary  muni- 
ficence, do  more  than  comply  with  his  contract,  and  give  the 
university  an  absolute  instead  of  a  qualified  title.  The  uni- 
versity could  not  object,  for  it  might  as  effectually  then  retain 
the  property  for  a  particular  use  as  if  compelled  thereto  by  the 
terms  of  the  deed,  and  no  one  but  the  university  and  Douglas 
had  any  interest  in  the  question.  It  follows,  then,  that  on  the 
30th  of  August,  1858,  Douglas  might  make  a  deed  restricted 
and  qualified  as  by  the  November,  1856,  contract ;  or  he  might 
if  he  chose  to  do  so,  make  an  absolute  deed  to  the  university. 
No  one' had  a  right  to  object  to  either.  He  made  an  absolute 
deed.  There  was  neither  fraud,  accident  nor  mistake  affecting 
his  action,  and  there  is  no  pretense  that  he  did  not  thoroughly 
comprehend  the  legal  effect  of  what  he  did.  In  his  deed  he 
recites  that  he  "has  granted,  bargained  and  sold,"  and  does 
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thereby  "grant,  bargain,  sell  and  convey  (the  premises  de- 
scribed) to  the  *board  of  trustees  of  the  university  of  Chicago,' 
and  to  their  successors  and  assigns,  *  *  *  together  with 
all  and  singular  the  hereditaments  and  appurtenances  there- 
unto belonging  or  in  anywise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues  and 
profits  thereof,  and  all  the  estate,  right,  title,  interest,  claim 
and  demand  whatsoever  of  the  said  party  of  the  first  part, 
either  in  law  or  equity,  of,  in  and  to  the  above  bargained  prem- 
ises, with  the  hereditaments  and  appurtenances,  to  have  and 
to  hold  the  said  premises  above  bargained  and  described,  with 
the  appurtenances,  unto  the  said  party  of  the  second  part, 
their  successors  and  assigns,  forever."  Then  follow  covenants 
of  seizin,  of  good  right  to  convey,  and  against  incumbrances, 
"with  the  said  party  of  the  second  part,  their  successors  and 
assigns."  These  are  not  mere  idle  words.  They  were  delib- 
erately used,  and  their  legal  effect  is  to  convey  as  absolute  and 
unqualified  a  title  as  it  was  possible  for  Douglas  to  convey  to 
the  university.  This  is  the  only  conveyance  made  by  Douglas 
to  the  university.  The  university  could  not  have  insisted  it 
is  to  be  read  as  being  qualified  by  the  previous  agreement 
between  Douglas  and  the  university,  because,  not  having  per- 
formed its  part  of  that  agreement,  the  university  could  claim 
no  rights  under  it ;  and  the  deed  being  a  voluntary  grant  by 
Douglas,  contained  its  own  limitations,  and  therefore  the  uni- 
versity, in  accepting  it,  accepted  it  as  it  was. 

But  for  the  purpose  of  argument  let  it  be  assumed  that  this 
deed  was  made  because  of  the  obligation  of  Douglas  under  the 
agreement  between  himself  and  Burroughs ;  is  it  not  clear  that 
the  deed  is  a  satisfaction  of  his  liability  under  the  agreement, 
and  conclusive  as  to  the  absolute  character  of  the  title  held 
by  the  university  ?  It  can  not  be  said  here,  as  it  was  said  in 
Morris  v.  Whitcher,  20  N.  Y.  41,  cited  by  counsel  for  appel- 
lants, that  the  covenant  to  convey  the  title  designated  in  the 
agreement  is  collateral,  and  therefore  not  satisfied  by  the  deed, 
8— 127  III. 
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for  there  is  no  other  covenant  in  the  agreement  to  which  it  is 
possible  that  it  can  be  collateral.  It  is  itself  the  principal 
covenant.  By  it  alone  is  it  pretended  that  Douglas  was  at 
any  time  under  obligation  to  convey  the  property  to  the  uni- 
versity. It  is  impossible  that  the  university  can  at  the  same 
time  have  an  absolute  and  yet  only  a  restricted  or  conditional 
title  to  this  property,  and  therefore  either  the  prior  agreement 
must  control  and  modify  the  subsequent  deed,  or  the  subse- 
quent deed  must  satisfy  and  discharge  the  prior  agreement. 
It  is  not  questioned  by  us  that  Douglas  might  have  made  the 
language  of  the  agreement  describe  the  title  conveyed  by  the 
deed,  either  by  making  an  express  reference  to  it  for  that  pur- 
pose in  the  deed,  or  by  exacting  from  the  university,  before 
the  rights  of  third  parties  had  intervened,  the  execution  and 
delivery  of  a  deed  to  him  declaring  that  the  title  conveyed  by 
his  deed  was  accepted  and  held  by  the  university  on  the  terms 
stated  in  the  agreement.  But  he  did  not  do  so.  Nor  did  he, 
as  would  have  been  most  natural  had  he  so  intended,  use  any 
language  in  the  deed  limiting  or  qualifying  the  title  conveyed. 
The  general  rule  is,  that  a  written  agreement  for  the  execution 
of  a  deed  is  merged  in  the  deed.  Moser  v.  Miller,  7  Watts, 
166;  Harris  v.  Barker,  3  Johns.  506;  Hoiightailing  v.  Lewis, 
10  id.  296 ;  Brooks  v.  Mdlbie,  4  Stewart  &  Porter,  96. 

There  is  nothing  in  the  evidence  in  this  record  to  make  this 
case  exceptional.  Upon  the  contrary,  the  fact  that  immedi- 
ately after  the  execution  of  the  deed  by  Douglas  the  trustees 
put  a  loan  of  $25,000  on  the  market,  and  secured  it  by  a  deed 
of  trust  on  the  property  it  conveyed,  which  was  executed  by 
Douglas  himself  as  president  of  the  board  of  trustees,  is  con- 
clusive that  all  parties  then  thought  the  character  of  the  title 
of  the  university  was  fixed  by  the  terms  of  the  deed  alone.  It 
may  be  conceded  that  the  evidence  very  clearly  shows  that  it 
was  desired  by  Douglas,  and  by  the  other  members  of  the  board 
of  trustees,  that  this  property  should  not  pass  from  the  uni- 
versity ;  that  the  munificence  of  Douglas  in  making  the  grant 
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was  highly  appreciated  by  the  trustees,  and  that  they  were, 
in  return,  anxious  that  the  university  should  become  an  honor 
to  his  memory.  But  this  has  no  tendency  to  prove  that  lan- 
guage in  a  deed  is  not  to  be  construed  according  to  its  well 
established  meaning,  or  that  a  prior  written  agreement,  not 
referred  to  in  that  deed  or  in  any  written  instrument  made 
contemporaneous  with  or  subsequent  to  its  execution,  is  to  be 
held  as  qualifying  and  changing  the  title  it  conveys.  The  fair 
inference  is,  that  Douglas  trusted  entirely  to  the  trustees  of 
the  university  to  see  that  his  wishes  and  expectations  in  this 
regard  were  not  disappointed.  And  this  does  not  rest  in  infer- 
ence alone*.  There  is  positive  proof  to  that  effect.  Burroughs 
testified,  among  other  things :  "I  conversed  with  Douglas  con- 
cerning the  conveyance.  I  told  him  I  thought  he  had  done  a 
very  wrong  thing.  I  told  him  there  was  a  contract  between 
him  and  me,  and  this  deed  was  in  anticipation  of  that  con- 
tract, and  in  violation,  and  my  impression  was  it  was  fatal  to 
the  enterprise.  A  concern  beginning  to  go  in  debt  at  that 
stage  would  be  ruined.  And  Mr.  Douglas  said  a  good  deal, 
trying  to  smooth  me  down,  saying  the  better  way  was  to  make 
no  fuss  about  it,  but  let  it  go  on ;  that  he  had  confidence  in 
the  trustees;  that  it  was  a  temporary  expedient,  and  they 
could  go  on.  So  I  was  induced  to  keep  quiet  and  let  the  thing 
go  on."  And  the  resolution  of  the  board  of  trustees  author- 
izing the  executive  committee  of  the  board  to  execute  a  bond 
to  Douglas  for  the  faithful  "canying  out  of  the  university  en- 
terprise according  to  the  spirit  of  the  original  contract,"  is 
proof  to  the  same  effect.  If  the  grant  was  on  a  condition  sub- 
sequent, then  no  bond  was  needed,  for  the  property  could  not 
be  alienated.  The  resolution  necessarily  implies  that  the  grant 
was  absolute,  and  that  Douglas,  therefore,  had  no  guaranty 
that  the  property  would  not  be  diverted  from  the  purpose  of 
the  grant. 

The  eighth  section  of  the  charter  of  the  university  has  been 
cited  as  prohibiting  the  alienation  of  this  property.     It  pro- 
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vides  that  "no  gifts,  grants  or  devises  made  to  the  university 
for  a  particular  purpose,  shall  be  applied  to  any  other  pur- 
pose," etc.  But  even  under  the  contention  of  appellants  this 
was  not  a  grant  to  the  university  for  a,  particular  purpose.  The 
contract  of  November,  1856,  was  only  that  the  title  should 
remain  in  the  university  "for  the  purpose  expressed  in  said 
agreement."  There  is  no  "particular  purpose  expressed  in  said 
agreement."  The  section,  obviously,  has  reference  only  to 
donations  to  the  university  to  aid  in  the  accomplishment  of 
a  special  object,  as  distinguished  from  aid  to  the  university 
generally, — as,  for  instance,  to  endow  a  professorship  in  a 
particular  branch  of  literature  or  science,  purchase  a  library 
or  designated  scientific  instruments,  etc.  But  if  the  evidence 
here  showed  a  grant  upon  a  condition  subsequent,  the  present 
bills  could  not  be  maintained,  for  no  rule  is  better  settled  than 
that  a  court  of  equity  will  not  lend  its  aid  to  enforce  a  forfeit- 
ure because  of  a  breach  of  a  condition  subsequent  in  a  deed. 
2  Story's  Eq.  Jur.  sec.  1319;  4  Kent's  Com.  (8th  ed.)  134, 
*130 ;  Freeman's  notes  to  Cross  v.  Carson,  44  Am.  Dec,  757. 
And  it  will  make  no  difiference  in  such  case  that  the  aid  of 
equity  is  sought  upon  the  special  ground  of  removing  a  cloud 
on  the  title.    Memphis  Railroad  Co.  v.  Neighbors,  61  Miss.  412. 

If  we  are  right  in  the  preceding  views,  it  is  unnecessary  to 
consider  the  capacity  of  the  university  to  make  aonortgage,  or 
whether  the  mortgage  foreclosed  was  executed  by  the  proper 
parties,  for,  in  that  event,  those  questions  do  not  concern  these 
appellants.  If  they  have  no  standing  to  enforce  a  forfeiture 
on  account  of  a  breach  of  a  condition  subsequent,  the  decree 
below  is  right,  since  they  make  no  showing  that  they  are  en- 
titled to  relief  on  any  other  ground. 

The  decree  is  affirmed. 

Decree  affirmed, 

Mr.  Justice  Bailey  took  no  part  in  this  decision. 
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Jambs  W.  Sykes  llS  % 


The  People  of  the  State  op  Illinois. 
Filed  at  Ottawa  January  25, 1889. 

1.  FraxtduIjENT  WABEHorsE  BEGEiFTS — statutes — title  of  act  relating 
to  penalty.  Section  25  of  "An  act  to  regulate  public  warehouses,  and 
the  warehousing  and  inspection  of  grain,**  and  to  give  effect  to  article 
13  of  the  constitution  of  this  State  in  the  imposition  of  a  penalty  or 
punishment,  is  not  void  merely  because  the  particular  matter  of  that 
section  is  not  embraced  in  the  title  of  the  act.  The  section  is  germane 
to  the  purposes  of  the  act  as  stated  in  its  title. 

2.  Same — sections  124  and  125  of  the  Criminal  Code — whether  repeal- 
ing section  25  of  the  Warehouse  act.  Section  25  of  the  act  regulating 
public  warehouses,  which  denounces  the  punishment  of  warehousemen 
for  the  issue  of  fraudulent  warehouse  receipts,  is  not  repealed  by  sec- 
tions 124  and  125  of  the  Criminal  Code.  They  are  not  so  repugnant  as 
to  work  a  repeal  by  implication. 

3.  Section  25  of  the  Warehouse  act  is  directed  against  the  issue  of 
fraudulent  receipts  by  public  warehouses  and  warehousemen,  and  be- 
cause of  the  public  capacity  in  which  they  act,  while  sections  124  and 
125  of  the  Criminal  Code  are  directed  against  every  person  who  shall 
"fraudulently  make  or  utter  any  receipt  or  other  written  evidence  of 
the  delivery  or  dexx)sit  of  any  grain,**  etc.,  upon  any  wharf  or  place  of 
storage,  or  in  any  warehouse,  mill,  store  or  other  building,  and  includes 
places  of  storage  which  are  not  public  warehouses.  In  the  first  case, 
the  offense  consists  solely  in  issuing  the  receipts,  from  which  a  fraud- 
ulent result  may  occur  to  another ;  while  in  the  last,  it  is  made  to  con- 
sist in  the  making  or  uttering  of  the  receipt  for  a  fraudulent  purpose 
or  with  a  fraudulent  intent. 

4.  Same — what  will  constitute  a  false  and  fraudulent  receipt — char- 
acter  of  the  intent.  If  a  public  warehouseman  issues  warehouse  receipts 
for  a  particular  kind  of  grain  or  seed,  and  pledges  the  same  as  collat- 
eral security  for  a  loan,  when,  in  fact,  he  has  no  such  grain  or  seed  in 
store,  and  no  such  grain  or  seed  has  been  deposited  by  the  person  to 
whom  the  receipts  are  issued,  such  receipts  will  be  false  and  fraudulent, 
and  the  warehouseman  issuing  the  same  will  be  liable  to  indictment 
and  punishment,  even  though  he  may  have  had  a  large  quantity  of  the 
specified  grain  or  seed  at  his  place  of  business  as  a  dealer  in  the  article, 
but  which  is  disconnected  with  his  warehouse. 
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5.  Warehouse  receipts  being  assignable  by  indorsement,  so  as  to 
transfer  the  property  they  represent,  the  issue  of  a  false  receipt  for  grain 
not  in  store,  although  issued  to  a  pkrty  having  knowledge  of  its  being 
false,  is  a  violation  of  the  statute.  By  the  issue  of  such  receipt  the 
holder  is  furnished  with  the  means  of  perpetrating  a  fraud  on  the  pub- 
lic. The  intent  with  which  such  receipt  is  issued  is  immaterial.  The 
intent  necessary  to  constitute  this  offense  relates  alone  to  the  intent  to 
issue  the  receipt  knowing  it  to  be  false. 

6.  Where  a  public  warehouseman  issues  to  another,  as  collateral  se- 
curity for  a  loan,  warehouse  receipts  of  grain,  knowing  that  the  grain 
therein  purporting  to  be  represented  is  not,  in  fact,  in  store,  as  therein 
designated  and  described,  the  crime  created  by  section  25  of  the  Ware- 
house act  is  committed ;  and  it  will  be  immaterial  whether  the  defend- 
ant intended  a  fraud  on  the  person  to  whom  issued,  or  other  persons. 
And  the  fact  that  the  person  to  whom  the  receipts  were  issued  may 
have  known  there  was  no  grain  in  store  called  for  by  the  receipt,  or 
may  have  consented  to  the  removal  of  the  grain,  if  deposited,  without 
surrendering  or  canceling  the  receipts  therefor,  will  not  exonerate  the 
warehouseman  from  criminal  liability. 

7.  Same — evidence— as  affecting  degree  of  punishment.  The  punish- 
ment of  a  public  warehouseman  for  the  issuing  of  false  or  fraudulent 
receipts  of  grain  being  fixed  at  not  less  than  one  nor  more  than  ten 
years'  confinement  in  the  penitentiary,  the  circumstances  under  which 
the  act  was  done,  and  the  motives  actuating  the  defendant,  may  be 
shown  in  mitigation  of  his  punishment.  Such  evidence  may  be  con- 
trolled by  instructions,  as  in  other  cases  where  evidence  is  competent 
and  admissible  for  a  particular  purpose. 

8.  CHABomo  THE  JUBT — limiting  to  the  actual  matters  on  trial.  Where 
a  defendant  is  tried  only  on  part  of  the  counts  of  an  indictment,  the 
better  practice  in  instructing  the  jury  is  to  direct  their  attention  to  the 
charge  in  the  counts  under  which  the  trial  is  had.  But  when  the  atten- 
tion of  the  jury  is  directed  only  to  the  facts  constituting  the  offense 
as  charged  in  the  counts  to  which  the  prosecution  is  limited,  there  will 
be  no  prejudicial  error  in  omitting  to  particularize  the  counts,  of  which 
defendant  can  complain. 

Writ  op  Error  to  the  Criminal  Court  of  Cook  county ;  the 
Hon.  Oliver  H.  Horton,  Judge,  presiding. 

The  plaintiff  in  error  was  indicted  under  the  25th  section 
of  the  Warehouse  act.  (Starr  &  Curtis,  chap.  114,  p.  1975.) 
The  evidence  for  the  People  tended  to  prove  that  for  two  or 
three  years  prior  to  October,  1886,  the  defendant  was  carrying 
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on  business  in  Chicago,  Illinoig,  as  a  warehouseman  of  a  pub- 
lic warehouse  of  class  "C."'  About  the  last  of  February,  1885, 
he  opened  an  account  with  the  Merchants'  Loan  and  Trust 
Company,' a  corporation  doing  a  banking  business.  About 
the  time  of  opening  his  account,  Sykes  applied  to  the  officers 
of  the  company  for  accommodations  in  the  way  of  loans,  and 
an  arrangement  was  made,  by  which  the  bank  was  to  advance 
him  money,  from  time  to  time,  upon  his  notes,  which  were 
to  be  secured  by  warehouse  receipts,  issued  by  him  to  the 
bank,  upon  and  for  timothy  seed  belonging  to  Sykes,  in  store 
in  his  warehouse,  and  that  he  would  keep  the  same  insured 
for  the  benefit  of  the  bank.  Early  in  March,  1886,  a  loan  was 
made  of  $7000,  which  was  evidenced  by  his  note,  with  which 
was  deposited,  as  collateral  security,  two  warehouse  receipts, 
which  are  set  out  in  the  record,  dated  March  14,  1885,  and 
numbered,  respectively,  20,035  and  20,036.  The  receipt 
20,035  is  as  follows: 

*"  Warehouse  receipt  No.  2035,  J.  W.  Sykes  dk  Co's  Pvhlic  Ware- 
house of  Class  *C,'  for  the  storage  of  Grass  Seeds, 
98  and  100  Michigan  Ave. 

"Chicago,  III.,  March  14,  1886. 
Eeceived  from  Merchants'  Loan  and  Trust  Co.,  in  apparent 
good  order,  into  our  store  as  above,  eleven  hundred  bags  of 
timothy  seed,  marked  thus :  600  bags  *An,'  and  500  bags  *Ap,' 
deliverable  to  the  order  hereon  of  Merchants'  Loan  and  Trust 
Co.,  surrender  of  this  receipt  and  payment  of  storage,  loss  or 
damage  by  the  elements,  heat,  leakage,  shrinkage,  ratage,  fire, 
etc.,  at  owner's  risk.     Storage  paid  for  six  months. 

"Rates  of  storage,  two  cents  per  bag  for  first  month,  and 
two  cents  per  bag  each  following  month  or  fraction  thereof. 

J.  W.  Sykes  &  Co." 

The  other  receipts  vary  from  this  only  in  date,  the  amount 
of  produce  stored,  and  the  marks  and  designations  of  the 
property. 
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The  bank  made  no  deposit  of  seed  with  Sykes  at  any  time. 
In  May,  the  note  for  which  these  two  receipts  were  held  as 
collateral,  was  paid,  and  the  receipts  returned  to  Sykes.  May 
29,  Sykes  withdrew  some  warehouse  receipts  which  he  had 
given  as  collateral  to  another  note  to  the  bank  for  $7500,  and 
deposited  these  two  receipts  in  their  stead.  The  note  of  Sykes 
for  $7500  was  renewed  from  time  to  time,  as  it  matured,  and 
these  receipts  remained  with  the  bank  as  collateral  to  such 
renewal  notes. 

On  the  26th  of  August,  Sykes  borrowed  from  the  bank 
$8000,  gave  his  note  therefor,  and  deposited  as  collateral  se- 
curity thereto  his  warehouse  receipt  No.  2048,  dated  that  day, 
for  2200  bags  of  timothy  seed,  received  from  the  Merchants' 
Loan  and  Trust  Company,  marked  thus :  1000  bags  marked 
32,  800  bags  marked  33,  and  400  bags  marked  34.  On  De- 
cember  31,  1885,  the  $8000  note  became  due,  and  on  that  day 
Sykes  made  his  note  for  $15,500,  delivered  it  to  the  bank,  and 
placed  the  three  warehouse  receipts  before  mentioned  as  col- 
lateral security  to  this  note,  the  proceeds  of  which  last  note 
paid  the  two  notes  before  mentioned.  Subsequently,  the  note 
of  $15,500  was  renewed,  Sykes  again  placing  the  three  receipts 
as  collateral  to  the  renewal  note.  This  last  note  has  never 
been  paid. 

On  the  1st  day  of  October,  1886,  Sykes  made  an  assignment 
for  the  benefit  of  his  creditors.  Neither  at  the  time  of  issuing 
said  three  receipts,  or  either  of  them,  did  Sykes  have  any  seed 
in  his  store  in  bags  marked  as  stated  in  these  receipts,  or  either 
of  them. 

The  evidence  on  behalf  of  the  defendant  tended  to  prove 
that  Sykes*  main  business  for  the  thirty-nine  months  he  was 
in  business  at  98  and  100  Michigan  avenue,  and  next  preced- 
ing his  failure,  was  that  of  a  seed  merchant,  and  during  that 
time  his  sales  of  seed  amounted  to  $1,335,900 ;  that  his  ware- 
house business  was  incidental  to  his  business  as  a  merchant, 
and  mainly  grew  out  of  sales  of  seed  made  by  him  which  the 
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purchasers  left  on  store  with  him,  being  one  hundred  and 
two  lots,  of  the  aggregate  value  of  about  $146,000,  for  which 
he  gave  them  receipts,  and  they  paid  him  a  compensation, 
but  that  he  did  receive  seed  from  others  into  store  there,  to 
the  number  of  forty-four  lots,  of  an  aggregate  value  of  about 
$38,000;  that  at  the  time  of  issuing  the  receipts  2035,  2036 
and  2048,  or  at  any  time  after,  he  did  not  have  belonging  to 
him,  or  any  one,  in  his  store,  any  timothy  seed  in  bags  which 
were  marked  as  stated  in  any  of  the  three  receipts ;  that  the 
Merchants'  Loan  and  Trust  Company  did  not,  before  or  on  the 
day  of  the  date  of  any  receipt,  or  after,  or  ever,  deliver  to  him 
or  into  his  store  any  timothy  seed  whatever,  and  that  he  never 
received  any  from  it  in  storage. 

On  the  trial,  the  defendant  sought  to  prove  conversations 
between  the  officers  of  the  bank  and  himself,  in  respect  of 
opening  said  account  with  the  bank,  the  accommodation  Sykes 
would  require,  and  the  security  to  be  given  by  Sykes,  and 
that  it  was  understood  that  Sykes  should  give  his  notes  for  the 
money  he  might  borrow,  to  be  secured  by  warehouse  receipts 
upon  his  own  property,  which,  however,  was  to  remain  and 
be  subject  to  his  own  use  in  the  conduct  of  his  business, — ^that 
is,  the  timothy  seed  was  not  to  be  tied  up  thereby,  but  that 
he  should  have  a  right  to  sell  the  same,  and  that  it  was  under- 
stood that  such  warehouse  receipts  were  issued  and  accepted 
by  the  bank  as  mere  formal  and  nominal  security  for  said 
sums  so  advanced.  Upon  inquiry  by  the  court,  the  prosecu- 
tion avowed  that  they  were  proceeding  on  the  counts  in  the 
indictment  drawn  under  the  Warehouse  act.  The  court,  there- 
upon, determining  that  the  ninth,  tenth,  twelfth  and  thirteenth 
counts  of  the  indictment  were  the  counts  under  the  Warehouse 
act,  excluded  from  the  jury  all  the  evidence  tending  to  show 
the  intent  with  which  the  alleged  warehouse  receipts  were  is- 
sued by  the  defendant,  holding,  in  effect,  that  evidence  tending 
to  show  the  want  of  fraudulent  intent  in  their  issue,  was  in- 
competent.   Defendant  also  offered  to  show  that  at  the  dates, 
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respectively,  of  said  receipts,  and  at  all  times  thereafter,  and 
until  October  31, 1886,  defendant  had  in  his  store,  98  and  100 
Michigan  avenue,  more  than  4500  bags  of  timothy  seed,  be- 
longing to  himself,  and  for  which  he  had  issued  no  warehouse 
receipts.     Objection  thereto  was  sustained  by  the  court. 

The  ninth  t;ount  of  the  indictment  is  against  the  defendant 
as  a  warehouseman  of  a  public  warehouse  of  class  "C,"  and  is 
for  fraudulently  issuing  warehouse  receipts  for  grain  not  in 
store  or  on  hand  at  the  date  thereof.  The  tenth  count  is  for 
fraudulently  issuing  warehouse  receipts,  by  the  defendant,  as 
such  warehouseman,  for  seed  not  actually  in  store.  The  twelfth 
count  is  for  fraudulently  issuing  warehouse  receipts,  fraudulent 
in  character,  as  to  the  quantity,  etc.,  of  grain  in  store ;  and  the 
thirteenth  count  is  for  issuing  warehouse  receipts,  etc.,  and 
afterwards  willfully  and  fraudulently  removing  the  produce 
therein  described  from  such  public  warehouse,  without  the 
return,  surrender  and  cancellation  of  such  receipts,  etc. 

The  trial  resulted  in  a  verdict  of  guilty.  Motions  for  new 
trial  and  in  arrest  of  judgment  were  severally  overruled,  and 
sentence  pronounced  upon  the  verdict. 

Mr.  J.  A.  Sleepeb,  for  the  plaintiff  in  error : 
Section  25  of  the  Warehouse  act,  and  the  offense  therein 
named,  are  not  within  the  subject  expressed  in  the  title  of 
the  act. 

Warehousing  does  not  embrace  a  transaction  whereby  one 
party  loans  money  to  the  other,  and  takes  a  pledge  of  prop- 
erty, having  the  effect  of  a  lien  or  mortgage.  Such  transac- 
tions are  regulated  by  the  act  in  relation  to  mortgages.  Then 
the  loan  by  the  bank  to  Sykes,  and  the  securing  its  payment 
by  Sykes  by  his  note,  and  depositing  his  receipts  as  collateral 
security,  were  not  the  subject  of  a  warehousing  transaction. 
It  was  not  the  issuing  of  a  warehouse  receipt,  within  the  pur- 
view of  the  title  to  the  Warehouse  act.  State  v.  Bryant,  63 
Md.  60 ;   Morris  v.  Kidder,  34  Hun,  534 ;  Yeni  v.  McNamee, 
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45  N.  Y.  614;  Nelson  v.  Brovm,  53  Iowa,  555 ;  Sexton  v.  Gra- 
ham, id.  181 ;  Dean  v.  DriggSy  44  Hun,  480 ;  Ferguson  v.  Nat. 
Bank,  14  Bush,  555;  Fishbacky.Van Dtisen,  33  Minn.  Ill; 
Bank  v.  Hibbard,  48  Mich.  118. 

The  section  of  the  statute  being  highly  penal,  must  be  con- 
strued strictly.  Reinecke  v.  People,  15  Bradw.  241 ;  Jones  v. 
People,  110  111.  590 ;  Waddle  v.  Duncan,  63  id.  223 ;  Edwards 
V.  Hill,  11  id.  22 ;  People  v.  Peacock,  98  id.  172 ;  Perry  County 
V.  Jefferson  County,  94  id.  214 ;  Walker  v.  Springfield,  id.  364 ; 
PeopZ«  V.  Thatcher,  95  id.  109 ;  Hamilton  v.  State,  102  id.  367, 

The  rulings  of  the  court  that  intent  did  not  enter  into  the 
commission  of  the  crime  denounced  by  section  25  of  the  Ware- 
house act,  were  erroneous.     Hurd's  Stat.  chap.  38,  sec.  2S0. 

The  cases  under  the  Dram-shop  act,  so  called,  notably 
Wright  v.  People,  101  lU.  126,  are  not  in  point.  No  person 
has  a  right  to  sell  liquor  at  all  without  a  license.  His  license 
does  not  give  him  the  right  to  sell  to  everybody.  Selling 
liquor  is  an  unlawful  business,  and  a  person  can  only  justify 
himself  so  far  as  he  has  a  license.  He  must  see  to  it  that  he 
does  not  transcend  his  license.  He  must  know,  when  a  per- 
son asks  for  liquor,  that  he  is  licensed  to  sell  to  him.  It  is 
just  the  same  as  if  he  should  sell  liquor  without  any  license. 
Streeter  v.  People,  69  HI.  595 ;  McCutheon  v.  People,  id.  601 ; 
EeUs  V.  People,  4  Scam.  501 ;  Chambers  v.  People,  id.  351. 

If  the  parties  agreed  that  the  receipts  should  not  be  deemed 
a  conveyance  or  pledge  of  Sykes*  property  at  all,  there  would 
not  exist  the  intent  to  violate  a  public  law.  It  must  be  that 
the  parties  could  agree  upon  the  character  of  the  securities  to 
be  given  for  money  loaned,  and  their  agreement  that  receipts 
to  be  given  were  to  represent  nothing,  and  were  not  to  take 
Sykes'  seed  out  of  his  stock  and  convert  it  into  warehouse  seed, 
v^ould  fix  the  transaction  as  not  within  the  Warehouse  act. 

The  ruling  of  the  court  that  the  conversations  between 
Sykes  and  Orson  Smith,  which  constituted  the  agreement  be- 
tween Sykes  and  the  company,  under  which  he  opened  his 
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account  there,  and  borrowed  money  from  time  to  time,  were 
not  competent  evidence,  was  erroneous. 

Mr.  George  Hunt,  Attorney  General,  Mr.  Joel  M.  Lonoe- 
NECKER,  State's  Attorney,  and  Mr.  George  N.  Stone,  for  the 
People : 

It  is  insisted  by  the  plaintiff  in  error,  that  as  Sykes  had 
issued  a  promissory  note,  and  issued  these  receipts  and  de- 
posited them  with  the  bank  as  collateral  security  therefor, 
therefore  he  is  not  guilty  under  the  Warehouse  act,  though 
the  receipt  be  a  fraudulent  receipt,  and  issued  in  violation  of 
the  Warehouse  act,  and  that  the  receipt  is  to  be  treated  as  a 
pledge,  and  not  as  a  warehouse  transaction. 

In  answer  to  this  position,  we  contend  that  the  moment 
Sykes  delivered  these  receipts  to  the  bank  they  then  became 
warehouse  receipts,  and  were  negotiable,  as  provided  by  the 
statute,  and  liable  to  pass  into  different  hands, — not  as  a 
pledge,  but  as  warehouse  receipts ;  and,  in  fact,  receipts  were 
introduced  in  evidence  in  this  case  which  had  been  transferred 
and  negotiated  for  other  seed  stored  in  Sykes*  warehouse, 
showing,  conclusively,  that  the  plaintiff  in  error  intended  that 
they  should  be  considered  as  warehouse  receipts,  and  not  as 
a  pledge,  or  in  the  nature  of  a  chattel  mortgage  given  on  his 
own  property.  Sykes  had  a  right,  as  a  public  warehouseman, 
to  issue  the  class  of  receipts  that  he  did  issue.  That  being 
true,  then  when  he  issued  these  receipts,  purporting  to  be 
genuine  warehouse  receipts,  we  contend  that  he  is  certainly 
liable  to  prosecution  under  the  Warehouse  act ;  and  for  au- 
thority on  this  point  we  cite  State  v.  Morse,  62  Iowa,  609. 

The  section  of  the  Warehouse  act  under  which  Sykes  was 
convicted,  was  enacted  to  protect  the  community.  It  became 
necessary  for  the  legislature  to  protect  the  community  against 
fraudulent  receipts,  and  for  that  reason  the  statute  was  passed 
to  protect  third  persons  who  might  purchase  the  receipt,  or  to 
whom  it  was  issued.     State  v.  Stevenson,  52  Iowa,  701. 
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It  matters  not  in  what  capacity  the  bank  held  the  receipts, 
so  long  as  they  show  on  their  face  that  they  are  genuine  ware- 
house receipts.     Cochran  v.  Ripley,  13  Bush,  495. 

A  warehouseman  having  property  of  his  own  stored,  may 
part  with  his  title  to  it  by  execution  and  delivery  of  an  ordi- 
nary warehouse  receipt.  Bank  v.  Wellington,  48  Mich.  118; 
Cochran  v.  Ripley,  13  Bush,  465;  Foster  v.  Chicago  Dock  Co, 
48  111.  507 ;  Sexton  v.  Graham,  53  Iowa,  181 ;  Gibson  v.  Bank, 
11  Ohio  St.  311. 

It  is  urged,  on  the  question  of  intent,  that  Sykes  should  have 
*  been  permitted  to  state  all  tlie  circumstances  connected  with 
his  issuing  of  these  receipts,  and  other  matters  going  to  show 
the  intent  on  this  point.  We  call  attention  to  the  warehouse 
section,  in  which  it  says,  "any  public  warehouseman  of  any 
public  warehouse,  who  shall,  etc.,  *  *  *  shall  be  deemed 
to  have  committed  a  crime," — so  that  intent  does  not  enter 
into  the  act  of  issuing  the  receipt  for  grain  not  in  store,  or  for 
removing  grain  after  having  issued  receipts  therefor.  It  is 
itself  a  crime,  according  to  the  statute ;  and  on  this  point  we 
cite  the  following :  State  v.  Morse,  52  Iowa,  509 ;  Gardner  v. 
People,  62  N.  Y.  299 ;  McCutcheon  v.  People,  69  III.  601 ;  Hoi- 
sted V.  State,  12  Vroom,  552. 

Section  25  of  the  Warehouse  act  is  germane  to  the  primary 
object  of  the  act,  and  is  not  in  conflict  with  the  constitution, 
declaring  that  no  act  passed  shall  embrace  more  than  one  sub- 
ject, etc.  O'Leary  v.  Cook  County,  28  111.  534;  Magner  v. 
People,  97  id.  320 ;  People  v.  Lmventhal,  93  id.  191. 

Mr.  Justice  Shope  delivered  the  opinion  of  the  Court : 

Upon  the  trial  of  this  cause,  it  was  avowed  by  the  People 
that  the  prosecution  was  upon  the  counts  under  the  Warehouse 
act,  which,  the  court  determined,  limited  the  charge  to  the 
ninth,  tenth,  twelfth  and  thirteenth  counts  of  the  indictment, 
and  the  trial  proceeded  under  those  counts. 
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It  is  contended  that  the  court  erred  in  giving  the  second  and 
third  instructions  on  behalf  of  the  People,  for  the  reason  the 
jury  were  thereby  told  that  if  they  believed,  from  the  evidence, 
etc.,  certain  things,  "as  charged  in  the  indictment,"  etc.,  they 
should  find  the  defendant  guilty,  instead  of  limiting  the  jury 
to  the  consideration  of  the  facts  charged  as  constituting  the 
ofifense  in  the  particular  counts  under  which  the  defendant 
was  on  trial.  The  better  practice  in  such  cases  is  to  direct  the 
attention  of  the  jury  to  the  charge  in  the  counts  upon  which 
the  prosecution  rely.  But  there  was  here  no  prejudicial  error. 
In  each  of  the  instructions  complained  of,  the  attention  of  the 
jury  was  directed  only  to  the  facts  constituting  the  offense  as 
charged  in  the  counts  to  which  the  prosecution  was  limited. 

The  statute  before  referred  to,  and  upon  which  said  counts 
were  predicated,  is  the  25th  section  of  the  act  of  1871,  (Starr 
&  Curtis,  par.  180,  page  1975,)  which  is  as  follows:  "Any 
warehouseman  of  any  public  warehouse  who  shall  be  guilty 
of  issuing  any  warehouse  receipt  for  any  property  not  actually 
in  store  at  the  time  of  issuing  such  receipt,  or  who  shall  be 
guilty  of  issuing  any  warehouse  receipt  in  any  respect  fraud- 
ulent in  its  character,  either  as  to  its  date,  or  the  quantity, 
quality  or  inspected  grade  of  such  property,  or  who  shall  re- 
move any  property  from  store  (except  to  preserve  it  from  fire 
or  other  sudden  danger)  without  the  return  and  cancellation 
of  any  and  all  outstanding  receipts  that  may  have  been  issued 
to  represent  such  property,  shall,  when  convicted  thereof,  be 
deemed  guilty  of  a  crime,  and  shall  suffer,  in  addition  to  any 
other  penalties  prescribed  by  this  act,  imprisonment  in  the  pen- 
itentiary for  not  less  than  one  and  not  more  than  ten  years." 

It  is  urged  that  this  section  of  the  statute  is  void,  because 
the  provision  imposing  a  penalty  for  issuing  such  warehouse 
receipts,  etc.,  is  not  embraced  in  the  title  of  the  act.  The  act 
is  entitled  "An  act  to  regulate  public  warehouses  and  the  ware- 
housing and  inspection  of  grain,  and  to  give  effect  to  article 
13  of  the  constitution  of  this  State."    Section  6  of  the  article 
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referred  to  provides:  "It  shall  be  the  duty  of  the  General 
Assembly  to  pass  all  necessary  laws  to  prevent  the  issue  of 
false  and  fraudulent  warehouse  receipts,  and  to  give  full  effect 
to  this  article  of  the  constitution,"  etc.  It  is,  we  think,  mani- 
fest from  the  mere  statement,  that  the  section  under  consider- 
ation is  germane  to  the  purposes  of  the  act  as  stated  in  its 
title,  and  not,  therefore,  obnoxious  to  the  objection.  People  v. 
Lcewenthal,  93  111:  191;  Magner  v.  People,  97  id.  320. 

It  is  next  insisted  that  this  section  of  the  Warehouse  act  was 
repealed  by  the  passage  of  sections  124  and  125  of  the  Crim- 
inal Code.  The  position  is  not  well  taken.  The  Warehouse 
act  and  the  Criminal  Code,  severally  containing  the  sections 
referred  to,  were  parts  of  the  general  revision  of  1874,  and  the 
presumption  is,  the  legislature  intended  the  revision  should  be 
a  consistent  body  of  laws,  and  each  part  thereof  be  capable 
of  enforcement.  The  provisions  of  these  sections  are  not  re- 
pugnant, and  there  is,  therefore,  no  repeal  by  implication. 
The  section  of  the  Warehouse  act  is  directed  against  the  issu- 
ance of  warehouse  receipts,  etc.,  by  warehousemen  of  public 
warehouses,  as  designated  in  and  regulated  by  that  act,  and 
because  of  the  public  capacity  in  which  the/  are  acting,  and 
that  warehouse  receipts  for  property  stored  in  such  public 
warehouses  are,  by  the  24th  section  of  the  act,  made  trans- 
ferable by  indorsement,  and  thereby  a  valid  transfer  of  the 
property  represented  by  such  receipt  is  made,  the  offense  is 
made  to  consist  simply  in  committing  or  doing  the  acts  pro- 
hibited. On  the  other  hand,  the  sections  of  the  Criminal  Code 
referred  to  are  directed  against  6very  person  who  shall  "fraud- 
ulently make  or  utter  any  receipt  or  other  written  evidence  of 
the  delivery  or  deposit  of  any  grain"  or  other  commodity  upon 
any  wharf  or  place  of  storage,  or  in  any  warehouse,  mill,  store 
or  other  building,  and  includes  places  of  deposit  or  of  storage 
not  public  warehouses,  as  designated  in  the  Warehouse  act.  In 
the  one  case  the  offense  consists  solely  in  issuing  the  receipt, 
from  which  a  fraudulent  result  may  occur  prejudicial  to  the 


Digitized  by  VjOOQ  IC 


128  Sykes  v.  The  People. 

Opinion  of  the  Court. 

public  or  those  into  whose  hands  the  receipt  may  come ;  while 
in  the  other  it  is  made  to  consist  in  the  making  or  uttering  of 
the  receipt  for  a  fraudulent  purpose  or  with  a  fraudulent  intent. 
It  is  apparent,  we  think,  that  the  objects  sought  to  be  attained 
by  these  enactments  are  distinct,  and  that  full  effect  could  not 
be  given  to  the  legislative  intent  in  respect  of  the  acts  of  public 
warehousemen  under  the  sections  of  the  Criminal  Code  alone. 
The  principal  point  of  contention,  however,  is,  that  the  court 
erred  in  excluding  from  the  jury,  as  it  practically  did,  evidence 
tending  to  show  the  intent  with  which  the  several  warehouse 
receipts  were  issued  by  the  defendant,  and  ruling  that  it  was 
immaterial  whether  such  receipts  were  issued  by  the  defend- 
ant for  a  fraudulent  purpose  or  with  a  fraudulent  intent,  or 
not.  As  will  be  observed,  we  have  to  some  extent  anticipated 
this  contention.  The  defendant  was  a  w^arehouseman  of  a 
public  warehouse  of  class  **C."  He  so  testifies,  and  the  evi- 
dence clearly  establishes  that  his  warehouse  fell  within  that 
class,  as  fixed  by  the  second  section  of  the  Warehouse  act.  It 
can  make  no  difference  that  the  defendant  was  a  dealer,  also, 
in  the  commodities  for  the  storing  of  which  he  kept  such  pub- 
lic warehouse.  His  transactions  as  warehouseman  could  not 
be  affected  thereby.  The  receipts  issued  by  the  defendant  to 
the  bank,  purport,  on  their  face,  to  be  issued  by  the  defendant 
as  warehouseman  of  a  public  warehouse  of  class  "C,"  and  are 
issued  in  compliance  with  the  requirements  of  the  24th  section 
of  the  act.  Therein  is  designated  the  brand  or  distinguishing 
marks  of  the  property  purporting  to  have  been  delivered  for 
storage  by  the  bank,  as  is  provided  shall  be  done  in  receipts 
for  property  stored  in  public  warehouses  of  that  class.  It  is 
obvious,  therefore,  without  further  discussion,  that  the  defend- 
ant was  a  w^arehouseman  of  a  public  warehouse,  and  issued 
the  warehouse  receipts  charged  in  the  counts  of  the  indictment 
before  referred  to,  and  subject  to  all  the  regulations  prescribed 
by  the  Warehouse  act  for  his  conduct  as  such  warehouseman. 
These  several  receipts  were  thus  issued  by  him,  when,  in  fact. 


Digitized  by  VjOOQIC 


Sykes  V,  The  People.  129 

Opinion  of  the  Court. 

as  he  himself  testifies,  the  particular  property  designated  and 
described  in  such  receipts  was  not  in  store  with  him  at  the 
time  of  the  issuance  of  such  receipts,  or  at  any  other  time.  It 
is  conceded  that  no  timothy  seed,  in  bags  bearing  the  marks 
and  brands  stated  on  the  face  of  the  receipts  to  have  been  de- 
posited for  storage  by  the  bank,  was  ever,  at  any  time,  on 
deposit  or  in  store  in  the  defendant's  warehouse,  or  under  his 
control.  The  bank  at  no  time  made  any  deposit  or  stored  any 
timothy  seed  therein.  The  receipts  were,  therefore,  false  in 
every  particular  relating  to  the  property  thereby  represented 
to  be  in  store.  If,  therefore,  the  court  was  correct  in  its  rul- 
ing, the  defendant  was  clearly  punishable  under  the  statute 
•  referred  to. 

To  understand  this  contention  clearly,  some  reference  to  the 
facts  is  necessary.  The  defendant  applied  to  the  Merchants' 
Loan  and  Trust  Company  for  financial  accommodation.  The 
proof  tends  to  show  that  he  indicated  to  the  bank  the  sums 
required  might  aggregate  $100,000,  and  proposed  to  issue 
warehouse  receipts  upon  his  own  produce  in  store,  as  collateral 
security  for  advances  made  by  the  bank,  and  keep  the  prop- 
erty represented  by  such  receipts  insured  for  the  benefit  of  the 
bank;  and  the  proof  also  tends  to  show  that  he  procured  in- 
surance upon  property  purporting  to  be  represented  by  such 
receipts.  An  account  was  opened,  advances  made  by  the  bank, 
for  which  the  note  of  the  defendant  was  given,  to  which  the 
warehouse  receipts  introduced  in  evidence,  and  others,  were 
collateral,  to  a  large  amount,  aggregating,  at  the  time  of  the 
failure  of  the  defendant,  and  remaining  unpaid,  over  $90,000. 

The  evidence  offered  by  the  defendant,  and  practically  ex- 
cluded, tended  to  show  that  it  was  understood  that  the  produce 
of  the  defendant  represented  in  the  receipts  should  not  be  tied 
up  thereby, — ^that  the  warehouse  receipts  were  intended  and 
understood  to  be  mere  formal  security  for  advances  made  by 
the  bank.  And  it  is  contended,  that  as  the  ofi&cers  of  the  bank 
knew  no  deposit  had  been  made  of  grass  seed,  as  shown  on 
9—127  Hili. 
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the  face  of  the  receipts,  or  otherwise,  by  the  bank,  it  was  com- 
petent for  the  defendant  to  prove  the  understanding  with  which 
the  bank  received  such  receipts,  as  tending  to  rebut  the  pre- 
sumption of  fraud  or  fraudulent  intent  on  the  part  of  the  de- 
fendant in  issuing  the  same. 

If  the  statute  in  question  was  intended  for  the  protection  of 
the  person  to  whom  the  receipts  issued,  only,  there  would  be 
much  force  in  the  position,  for  if  the  bank  made  no  deposit,  it 
could  not  be  deceived  by  the  statement  in  the  receipts  that 
it  had  stored  the  property  therein  described,  and  if  the  prop- 
erty of  the  defendant  actually  in  store  was  not  to  be  repre- 
sented in  such  receipts,  and  this  was  so  understood,  no  fraud 
could  have  been  perpetrated  upon  the  bank.  This  statute,* 
however,  has  a  much  broader  scope,  and  is  not  designed  alone 
for  the  protection  of  the  person  to  whom  the  receipt  is  in  the 
first  instance  issued ;  it  is  intended  not  only  for  his  protection, 
but  to  protect  the  public  at  large,  and  all  persons  into  whose 
hands  the  receipt  may  come  in  the  course  of  business.  By 
the  provisions  of  the  24:th  section  of  the  act,  these  receipts  of 
public  warehousemen  are  made  transferable  by  indorsement 
of  the  party  to  whom  they  are  issued,  and  thereby  a  valid 
transfer  of  the  property  represented  in  such  receipts  is  made; 
and  it  is  provided  that  such  indorsement  may  be  made  either 
in  blank  or  to  the  order  of  another.  Such  receipts,  therefore, 
pass  from  hand  to  hand  by  indorsement  of  the  person  to  whom 
issued.  It  can  not  be  doubted  that  commercial  transactions 
are  greatly  facilitated  by  this  transfer  of  property,  and  the 
purpose  of  the  act  was  to  protect  the  holders  of  such  public 
warehouse  receipts  from  imposition  and  fraud.  The  receipts 
are  required  to  be  the  true  representative  of  property  actually 
in  store  in  the  warehouse,  and  their  issuance  is  prohibited 
under  any  other  conditions  or  circumstances.  If  the  bank, 
in  this  case,  as  it  might,  had  put  these  warehouse  receipts  in 
circulation,  an  actual  fraud  would  have  been  committed,  and 
the  evil  intended  to  be  prevented  by  the  statute,  consummated. 


Digitized  by  VjOOQ  IC 


Sykbs  v.  The  People.  131 

Opinion  of  the  Court. 

By  the  issuance  of  the  receipts  to  the  bank  it  was  furnished 
with  the  means  of  perpetrating  a  fraud,  and  this  is  one  of  the 
objects  this  statute  sought  to  prevent.  Any  other  construction 
would  open  the  door  to  unlimited  fraud,  and  render  nugatory 
the  protection  attempted  to  be  afforded  to  transactions  through 
the  public  warehouses  of  the  State  by  the  statute. 

It  follows,  that,  as  touching  the  question  of  the  guilt  or  in- 
nocence of  the  defendant,  the  intent  with  which  the  receipts 
were  issued  by  him  was  immaterial.  The  intent  necessary  to 
be  found  to  constitute  this  offense,  related  alone  to  whether 
defendant  intended  to  issue  the  receipt  knowing  it  to  be  false. 
Thus  far  the  common  law  doctrine,  that  every  criminal  offense 
consists  of  the  joint  operation  of  act  and  intent,  enters  into 
and  must  be  considered  as  applying  to  statutory  offenses. 
(Bishop  on  Stat.  Crimes,  351-361.)  If  such  receipts  were  is- 
sued by  the  defendant,  he  knowing  that  the  property  therein 
represented  was  not  in  fact  in  store  as  therein  designated  and 
described,  the  crime  created  by  this  section  of  the  statute,  as 
it  relates  to  the  issuance  of  such  receipts,  was  committed.  As 
before  stated,  it  is  immaterial  whether  the  defendant  intended 
a  fraud  upon  the  bank  or  other  persons,  if,  in  fact,  his  act, 
knowingly  committed,  was  within  the  prohibition  ,of  the  stat- 
ute. This  principle  has  foimd  repeated  recognition  in  this  and 
other  courts,  in  prosecutions  for  violations  of  the  Dram-shop 
act  and  other  acts.  McCutcheon  v.  People,  69  111.  601,  and 
cases  cited ;  State  v.  Moore,  52  Iowa,  509 ;  Oardner  v.  People, 
62  N.  T.  399 ;  HaUtead  v.  State,  12  Vroom,  552. 

The  Supreme  Court  of  Iowa,  in  Sta;te  v.  Stevenson,  52  Iowa, 
701,  held,  upon  the  same  principle,  that  when  a  warehouse- 
man shipped  grain  out  of  his  control,  for  which  he  had  given  a 
receipt,  leaving  the  receipt  outstanding,  he  was  criminally  lia- 
ble under  a  similar  statute,  although  the  grain  was  so  shipped 
with  the  knowledge  of  and  without  objection  by  the  holder  of 
the  receipt.  The  court  said :  "It  is  evident,  from  this  whole 
section,  that  it  is  for  the  protection  of  the  community  as  well 
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as  the  protection  of  the  holder  of  the  voucher.  It  is  clear  that 
Petrie,  (such  holder,)  in  this  case,  with  the  receipt  in  his  pos- 
session, might  perpetrate  a  fraud  upon  third  parties,  the  grain 
not  being  stored  with  the  defendant,  as  stated  in  the  receipt. 
The  defendant  could  not,  innocently,  under  the  statute,  with 
such  a  receipt  outstanding,  ship  the  wheat  beyond  his  control, 
even  in  the  presence  of  Petrie,  and  with  his  verbal  assent. 
Such  au  act  would  furnish  Petrie  the  means  of  perpetrating  a 
fraud,  which  it  is  one  of  the  objects  of  the  statute  to  prevent." 
It  is  urged,  with  great  persistency,  that  the  transaction  here 
was  a  mere  attempt  to  create  a  lien  upon  the  property  of  the 
defendant,  in  the  nature  of  a  mortgage  or  pledge  thereof,  and 
that  therefore  the  act  of  defendant  in  making  and  delivering 
said  receipt  can  not  be  deemed  the  issuance  of  a  warehouse 
receipt,  within  the  meaning  of  said  act,  and  also,  that  the 
statute  does  not  contemplate  the  issuing  of  warehouse  receipts 
for  the  property  of  warehousemen,  but  only  for  property  de- 
posited or  stored  in  such  public  warehouse  by  others.  It  is 
highly  probable,  if  a  holder  of  these  receipts  was  seeking  to 
recover  possession  of  the  property  therein  named,  or  enforce 
some  right  thereunder,  as  against  the  assignee  of  the  defend- 
ant, or  others  having  liens  thereon,  he  having  notice  of  the 
facts  as  here  shown,  woidd  be  bound  by  the  transaction  as  it 
truly  occurred  between  the  warehouseman  and  the  person  to 
whom  it  issued,  and  the  principle  laid  down  in  Fishback  v. 
VanDusen  et  al.  33  Minn.  Ill,  cited  by  counsel  for  plaintiff 
in  error,  become  applicable.  No  such  question  here  arises. 
The  warehouse  receipts,  as  we  have  seen,  as  issued,  purported 
to  be  for  grain  stored  by  the  bank  with  the  defendant,  in  his 
public  warehouse,  designated  and  marked  as  shown  by  the 
receipts,  when  in  fact  no  such  deposit  had  been  made.  Nor 
is  it  true,  as  the  contention  of  counsel  would  indicate,  that  the 
receipts  represented  produce  belonging  to  the  maker  thereof. 
Nor  can  it  make  any  difference  in  the  criminal  responsibility 
of  the  defendant,  under  this  statute,  that  such  receipts  might 
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have  been  intended  by  the  parties  to  operate  as  a  pledge  or 
mortgage  of  the  defendant's  property,  or  that  the  officers  of 
the  bank  knew,  or  might  have  known,  that  no  such  articles 
of  property  as  therein  described  were  in  the  custody  of  the 
defendant. 

The  instructions  asked  on  behalf  of  the  defendant,  being 
based  on  the  theory  of  counsel  for  plaintiff  in  error,  that  it 
was  necessary  for  the  People  to  show,  and  for  the  jury  to  find, 
that  the  receipts  were  issued  by  the  defendant  with  a  fraudu- 
lent intent,  were  properly  refused. 

We  have  seen  that  evidence  tending  to  show  that  the  defend- 
ant did  not  intend  the  perpetration  of  a  fraudulent  act,  is  not 
admissible  in  justification,  or  as  exculpating  the  defendant 
from  punishment  for  the  alleged  offense.     Was  it  admissible 
for  any  purpose  ?  If  so,  it  was  competent  to  be  considered  by 
the  jury  for  such  purpose,  and  its  exclusion  was  error.   While 
the  penalty  is  denounced  against  any  warehouseman  of  a  pub- 
lic warehouse  committing  the  acts  prohibited  by  the  statute, 
and  no  excuse  can  be  heard  that  a  fraud  was  not  intended, 
yet  a  wide  discretion  is  left  by  the  statute  to  the  jury  or  court 
to  determine  what  penalty  shall  be  inflicted  in  the  particular 
case.     That  the  legislature  did  not  deem  all  persons  guilty  of 
violating  the  provisions  of  said  act  as  deserving  of  a  like  pun- 
ishment, is  manifested  by  the  fact  that  the  penalty  inflicted 
may,  in  the  discretion  of  the  jury,  be  for  any  term  not  less 
than  one  nor  more  than  ten  years.     The  purpose  and  object 
of  punishment  in  criminal  cases  is  stated  to  be,  to  deter  others 
from  crime,  and  thus  protect  the  community,  as  well  as,  when 
the  Ufe  is  not  taken,  to  reform  the  offender.    On  the  one  hand, 
punishment  will  not  be  inflicted  unless  deserved,  while  on  the 
other  hand,  it  will  not  be  imposed  unless  for  conservation  of 
the  public  good.     (1  Bishop  on  Crim.  Law,  sec.  210.)     And 
the  punishment  should  always  be  commensurate  with,  but 
never  in  excess  of,  the  purposes  of  the  law  as  thus  understood. 
The  degree  of  punishment  to  be  inflicted  is,  in  the  first  in- 
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stance,  a  matter  for  legislative  control ;  but  when  the  legisla- 
ture has  prescribed  punishment  in  the  alternative,  or  within 
certain  defined  limits,  thereby  vesting  jurisdiction  in  the  courts 
to  determine  which,  or,  within  the  limits  fixed,  what,  penalty 
shall  be  inflicted  in  the  particular  case,  the  court  is  called  upon 
to  determine  what  punishment  the  turpitude  of  the  offense 
proved,  on  the  one  hand,  and  protection  to  society  on  the  other, 
demand.  It  was  not  within  the  legislative  contemplation  that 
all  persons  convicted  under  this  act  should  receive  the  same 
punishment.  One  may  be  sentenced  for  a  term  of  one  year, 
and  another  for  ten  years.  One  may  have  been  guilty  of  a 
technical  violation  of  the  statute,  involving  no  considerable 
degree  of  moral  turpitude,  and  from  which  no  considerable  in- 
jury could  be  inflicted  upon  the  public ;  the  other  may  have 
committed  the  offense  under  the  most  flagrant  circumstances, 
showing  a  willful  and  deliberate  purpose  to  inflict  injury.  In 
such  case,  the  jury  must  determine  what,  within  the  time  pre- 
scribed by  the  legislature,  is  adequate  punishment.  This, 
manifestly,  can  be  justly  and  properly  done  only  by  a  consid- 
eration of  the  facts  and  circumstances  attendant  upon  its  per- 
petration, and  which  characterize  the  purpose  and  motive  in 
and  effect  of  its  commission.  If  the  evidence  is  to  be  confined 
to  the  mere  proof  of  the  issuance  of  the  false  receipt  by  the 
public  warehouseman,  what  is  there  upon  which  to  determine 
what,  within  the  limit,  shall  be  his  punishment  ?  Obviously, 
nothing,  unless  it  be  permissible  to  prove,  in  aggravation  or 
mitigation  of  the  punishment,  the  immediate  attendant  cir- 
cumstances of  its  issue.  This,  we  think,  may  be  done.  It 
was,  we  think,  competent  for  the  defendant  to  prove  the  cir- 
cumstances under  which  the  receipts  were  issued  and  delivered, 
as  bearing  upon  the  turpitude  of  the  offense,  and  for  the  jury 
to  consider  the  same  in  determining  the  measure  of  punish- 
ment to  be  inflicted.  Such  evidence  must  necessarily  be  con- 
trolled by  instructions,  as  in  other  cases  where  evidence  is 
competent  and  admissible  for  a  particular  purpose. 
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We  are  of  opinion  that  the  court  erred  in  holding  that  the 
evidence  tending  to  show  the  purpose  and  intent  by  which  the 
defendant  was. actuated  in  the  commission  of  the  offense,  was 
improper  to  be  considered  by  the  jury  in  mitigation  of  the 
penalties  to  be  by  them  imposed.  Nor  can  we  say,  if  it  had 
been  submitted,  that  the  term  fixed  by  the  jury  for  which  the 
defendant  should  be  confined  in  the  penitentiary,  would  have 
been  the  same.  Its  exclusion  for  the  purpose  indicated,  was, 
we  think,  prejudicial  error. 

For  the  error  in  this  regard,  the  judgment  of  the  Criminal 
Court  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 

Judgment  reversed. 


Hiram  B.  Soutt 

V. 

Daniel  Robertson. 


1 1  07  ■(  OK 

Filed  at  Ottawa  January  25, 1889.  rj^^  j^ 


1.  Pabtkebshif — assets  of  the  firm — rights  pwrchased  by  one  part- 
ner— whether  for  himself  individually y  or  for  the  firm,  .  A,  the  holder 
of  certain  patents  for  fence  wire,  formed  a  corporation,  with  others, 
to  which  he  conveyed  his  patents,  and  afterward,  as  president  of  the 
company,  by  the  consent  and  direction  of  the  stockholders,  assigned 
snch  patents  to  W.,  another  corporation,  taking  back  a  license  to  him- 
Belf,  or  to  himself  and  associates,  for  the  manufacture  of  5000  tons  of 
fence  wire  annuaUy,  upon  certain  conditions  as  to  the  associates,  the 
license  being*  declared  not  transferable.  A  formed  a  co-partnership, 
composed  of  himself  and  B  and  G,  styled  A  &  Co.,  aU  of  whom  were 
coiporators  in  the  first  named  corporation,  and  who  succeeded  to  its 
machinery  and  other  property.  C  sold  his  interest  to  A  and  B.  After- 
ward A  sold  and  transferred  the  firm  property  to  A  &  C!o.,  limited,  and 
the  right  to  manufacture  4000  tons  of  fence  wire  annuaUy,  for  the  price 
of  $45,000.  The  firm  consisting  of  A  and  B  was  dissolved.  Thereafter, 
B  filed  a  biU  against  A  for  an  accoimting :  Held,  that  the  right  to  make 
and  seU  5000  tons  of  fence  wire  was  a  valuable  property  light,  having  a 
fixed  market  value,  and  that  the  license  giving  such  right,  though  issued 
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to  A  in  his  individual  name,  was,  in  equity,  the  property  ol  the  firm  of 
A  &  Co.,  and  a  part  of  the  assets  of  that  firm. 

2.  The  license  being  equitably  the  property  of  the  firm,  the  avails 
of  so  much  of  it  as  was  actually  sold  and  transferred  by  A,  whether  such 
sale  took  place  before  or  after  the  dissolution  of  the  firm,  should  be 
treat-ed  as  partnership  assets.  And  A  should  also  be  held  to  account,  at 
its  market  value,  for  the  1000  tons  per  annum  covered  by  the  license, 
which  he  has  retained  and  applied  to  his  own  use,  or  destroyed  by  vol- 
untarily surrendering  it  to  the  licensor. 

3.  CoNTBACT — waiver  of  condition — by  tthom.  A  license  by  a  corpo- 
ration to  A  to  manufacture  and  sell  5000  tons  of  barbed  fence  wire  an- 
nually, for  a  term  of  years,  gave  A  the  privilege  of  associating  with 
him  in  the  business  not  exceeding  three  partners,  on  condition  they 
should  subscribe  to  the  terms  and  conditions  of  the  license,  the  doing 
of  which  was  declared  a  condition  precedent.  The  two  partners  asso- 
ciated with  A  subscribed  a  somewhat  different  obligation  to  the  licensor, 
which  that  corporation  retained,  and  the  two  associates  of  A  declined 
to  execute  the  obligation  required  by  the  licensor.  Business  was  done 
with  the  licensees,  and  new  contracts  were  made  by  and  between  the 
licensor  and  the  licensees,  extending  the  time  of  the  license :  Held^ 
that  the  condition  in  the  license  that  A's  associates  should  execute  the 
obligations  required,  was  for  the  benefit  of  the  licensor  alone,  and  could 
not  be  taken  advantage  of  by  A,  so  as  to  deprive  his  associates  of  the 
benefits  and  profits  derived  under  the  license,  and  that  the  licensor, 
by  its  acts  and  conduct,  waived  strict  performance  of  the  condition. 

4.  Same — contract,  as  distinguished  from  a  mere  license  or  privilege — 
whether  revocable.  A  written  license,  by  the  holder  of  letters  patent,  for 
making  barbed  fence  wire,  to  A  and  his  associates,  based  upon  a  suffi- 
cient consideration,  namely,  an  agreement  on  the  part  of  the  licensees, 
among  other  things,  to  make  monthly  payments  of  certain  specified 
royalties  upon  all  the  barbed  wire  manufactured  and  sold,  which,  by 
its  terms,  was  to  remain  in  force  for  a  stated  time,  subject  only  to  the 
right  of  the  licensor  to  revoke  for  certain  defaults,  and  which  was  after- 
ward, by  an  amendatory  agreement,  extended  to  a  further  time,  is  a 
contract,  and  not  a  mere  license  or  privilege  which  the  licensor  might 
recall  or  revoke  at  pleasure,  but  vests  a  right  to  make  and  sell  the  wire 
named. 

5.  Such  a  license  is,  in  effect,  an  assignment,  pro  hac  vice,  to  the 
licensees,  of  an  interest  in  the  patents,  such  assignment  being  revo- 
cable only  for  a  breach  of  some  of  the  stipulations  in  the  contract  by 
which  the  assignment  was  made.  A  provision  in  the  license  that  it 
shall  not  be  transferable,  is  solely  for  the  benefit  of  the  licensor,  and 
it  may  be  assigned  when  it  appears  that  the  parties  did  not  expect  it  to 
expire  when  the  licensees  should  cease  to  act  under  it. 
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Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Will 
county ;  the  Hon.  Charles  Blanchard,  Judge,  presiding. 

Messrs.  Garnsby  &  Knox,  and  Messrs.  Haley  &  O'Donnbll, 
for  the  appellant. 

Mr.  George  S.  House,  and  Mr.  C.  A.  Hill,  for  the  appellee. 
Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  cause  comes  here  on  appeal  from  a  judgment  of  the 
AppeDate  Court,  affirming  in  part  and  reversing  in  part,  a 
decree  of  the  Circuit  Court.  The  opinion  of  the  Appellate 
Court  is  reported  in  26  HI.  App.  80.  After  a  careful  consid- 
eration of  the  case,  we  are  disposed  to  concur  in  both  the 
conclusions  and  reasoning  of  the  Appellate  Court,  and  it  will 
therefore  be  unnecessary  for  us  to  do  more  than  briefly  state 
our  views,  chiefly  by  way  of  disposing  of  certain  propositions 
which  have  been  strenuously  urged  in  this  court. 

The  evidence,  in  our  opinion,  fully  warrants  the  conclusion 
that  the  license  issued  to  Scutt  by  the  Washburn  &  Moen 
Manufacturing  Company  to  manufacture  and  sell  2500  tons 
of  barbed  fence  wire  per  annum  under  certain  letters  patent 
owned  by  said  company,  with  the  subsequent  amendments 
thereto  increasing  the  amount  to  5000  tons  per  annum,  was 
a  valuable  property  right,  having  a  fixed  and  ascertainable 
market  value,  and  that  though  issued  to  Scutt  in  his  indi- 
vidual name,  it  was  in  equity  the  property  of  the  firm  of 
H.  B.  Scutt  &  Co.,  and  a  part  of  the  assets  of  that  firm. 
Such  being  the  case,  the  avails  of  so  ipuch  of  the  license  as 
was  actually  sold  and  transferred  by  Scutt,  whether  such  sale 
took  place  before  or  after  the  dissolution  of  the  firm,  should 
be  treated  as  partnership  assets.  Nor  are  we  able  to  perceive 
any  reason  why  Scutt  should  not  be  held  to  account,  at  its 
market  value,  for  the  1000  tons  per  annum  covered  by  the 
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license,  which  he  has  either  retained  and  applied  to  his  own 
use,  or  destroyed  by  voluntarily  surrendering  it  to  the  licensors. 

The  evidence  showing  that  Scutt,  in  obtaining  the  license, 
was  not  acting  for  himself  alone  but  for  himself  and  the  per- 
sons who  were  to  be  associated  with  him  in  business  under 
the  firm  name  of  H.  B.  Scutt  &  Co.,  is  sufficiently  stated  and 
commented  upon  in  the  opinion  of  the  Appellate  Court.  The 
proper  conclusion  is,  that,  in  equity,  as  between  the  partners, 
the  license  must  be  treated  precisely  as  though  it  had  been 
issued  to  the  firm.  But  it  is  urged  that,  as  the  license  by  its 
terms  was  not  transferable,  it  was  a  mere  personal  privilege 
granted  to  Scutt  and  his  co-partners  to  be  operative  so  long 
as  they  might  continue  to  act  under  it,  but  incapable  of  being 
converted  into  cash  by  sale.  This  we  think  does  not  fairly 
state  the  case. 

What  is  called  a  license  was  in  fact  a  contract  containing 
various  stipulations  by  the  contracting  parties,  and  based  upon 
a  sufficient  consideration,  viz.,  an  agreement  on  the  part  of 
the  licensees,  among  other  things,  to  make  monthly  payments 
of  certain  specified  royalties  upon  all  the  barbed  wire  manu- 
factured and  sold.  By  the  original  contract  it  was  stipulated 
that  the  license  should  remain  in  force  until  December  1, 1885, 
subject  only  to  the  right  on  the  part  of  the  licensors  to  forfeit 
it  in  case  of  willful  default  by  the  licensees,  on  giving  thirty 
days  notice  of  their  intention  so  to  do.  By  the  amendatory 
agreement  of  January  20, 1881,  the  continuance  of  the  license 
was  extended  to  February  27,  1894.  It  is  clear  then  that  the 
license  was  not  a  mere  privilege  which  the  licensors  could  re- 
call or  revoke  at  pleasure,  but  a  vested  right  to  manufacture 
and  sell  barbed  wire  under  the  various  patents  owned  by  the 
licensors  until  such  patents  should  expire.  It  was  in  effect 
an  assignment,  pro  hac  vice,  to  the  licensees,  of  an  interest  in 
the  patents,  such  assignment  being  revocable  only  for  a  breach 
of  some  of  the  stipulations  in  the  contract  by  which  the  assign- 
ment was  made. 
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Nor  does  it  seem  to  us  to  be  material,  bo  far  as  the  present 
controversy  is  concerned,  that  the  license  by  its  terms  was  not 
transferable.  That  was  manifestly  a  provision  inserted  for 
the  sole  benefit  of  the  licensors,  so  as  to  prevent  a  transfer  of 
the  license  to  parties  who  might  not  be  acceptable  to  them, 
but,  when  viewed  in  the  light  of  the  surrounding  circumstances, 
it  does  not  show  that  it  was  within  the  contemplation  of  the 
parties  at  the  time,  that  the  license  was  to  expire  whenever 
the  licensees  ceased  to  act  under  it,  or  that  it  might  not  be 
transferred  by  the  express  consent  of  the  licensors.  The  con- 
sideration for  which  it  was  granted,  and  the  subsequent  deal- 
ings of  the  parties  with  relation  to  it,  both  tend  to  show  a 
tacit  understanding  between  the  licensors  and  the  licensees 
that  the  foitoer  were  to  give  their  assent  to  and  ratify  any 
transfer  made  by  the  latter,  if  made  to  satisfactory  parties 
and  upon  satisfactory  terms.  Scutt  assumed  the  assignability 
of  the  license  in  his  contract  of  April  22,  1882,  in  which  he 
agreed  to  transfer  and  assign,  in  due  form,  said  license,  to 
the  extent  of  authorizing  his  assignees  to  manufacture  and 
sell  4000  tons  of  barbed  wire  per  annum,  and  in  his  subse- 
quent execution  of  such  assignment,  and  also  in  his  letter  of 
July  1,  1882,  to  the  licensors,  apprising  them  of  the  assign- 
ment he  had  that  day  made,  and  requesting  or  authorizing 
them  to  cancel  the  license  to  the  extent  of  4000  tons  and  to 
issue  a  new  license  to  his  assignees  for  that  amount,  or  to 
cancel  the  license  altogether  and  issue  a  license  for  4000  tons 
to  his  assignees  and  a  new  license  for  1000  tons  to  him.  The 
transferability  of  the  license  was  also  assumed  and  admitted 
by  the  licensors  in  their  compliance,  without  hesitation  or 
question,  with  Scutt's  request,  by  making  out  a  new  license 
for  4000  tons  running  to  his  assignees.  The  licensors  are  not 
now  assuming  and  never  have  assumed  that  the  license  was 
not  available  to  the  licensees  by  way  of  sale  when  an  accept- 
able purchaser  was  presented,  nor  have  they  interposed  the 
slightest  obstacle  to  a  sale  to  such  purchaser,  but  on  the  con- 
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trary,  as  we  have  just  remarked,  they  seem  to  have  instantly 
comphed  with  Scutt's  request  to  execute  such  papers  as  would 
give  practical  effect  to  his  contract  of  assignment. 

?ut  it  is  said  that  Ashley  and  Robertson,  Scutt's  co-part- 
ners, cut  themselves  off  from  all  benefit  or  interest  in  the 
license,  after  the  termination  of  their  partnership  relation  with 
Scutt,  by  their  refusal  to  accede  to  certain  terms  proposed  by 
the  licensors.  In  order  to  properly  understand  the  question 
here  raised,  it  will  be  necessary  to  recur  briefly  to  some  of  the 
terms  of  the  license  itself.  That  instrument  was  in  the  form  of 
an  agreement  between  the  licensors  of  the  one  part  and  Scutt 
of  the  other  part,  and  signed  by  both  of  said  parties,  and 
comprising  twenty-six  paragraphs,  embodying  a  large  number 
of  conditions  and  provisions  to  be  assented  to  anil  performed 
by  the  licensees.  The  second  paragraph  gave  Scutt  the  privi- 
lege of  associating  with  himself  in  the  manufacture  of  barbed 
fence  wire  under  said  license,  co-partners  not  exceeding  three 
in  number,  and  provided  that  such  co-partners  should  each  first 
subscribe  to  the  terms  and  conditions  of  the  license  by  a  writ- 
ten obligation  to  that  effect,  to  be  deposited  with  the  licensors. 
The  third  paragraph  declared  that  the. license  was  granted 
upon  the  express  conditions  therein  contained,  to  be  performed 
and  complied  with  by  Scutt  and  his  associates,  as  conditions 
precedent  to  the  continuance  of  the  license.  The  tenth  par- 
agraph stipulated  that  Scutt  and  the  persons  comprising  his 
firm  thereby  acknowledged  the  validity  of  the  letters  patent  in 
said  license  mentioned  and  each  of  them,  and  agreed  to  act 
in  good  faith  and  use  their  best  endeavors  to  maintain  such 
patents  and  each  of  them,  and  not  to  set  up  any  defense  to 
the  validity  of  such  patents  or  any  of  them  or  deny  in  any 
way  the  validity  thereof  in  any  suit  or  suits  which  might  be 
instituted  against  their  firm  or  the  individual  members  thereof 
or  either  of  them,  upon  or  under  said  license.  By  the  twen- 
tieth paragraph  it  was  agreed  that  each  and  every  person  who 
should  be  associated  with  Scutt  under  said  license  should,  be- 
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fore  being  admitted  to  any  of  the  rights  and  privileges  of  the 
same,  agree  in  writing  to  accept  and  abide  by  all  the  cove- 
nants and  conditions  therein  contained,  as  if  they  had  origi- 
naUy  been  parties  thereto,  and  deposit  such  writing  with  the 
licensors. 

The  license  was  dated  December  18,  1878,  and  on  the  31st 
day  of  the  same  month  Ashley  and  Eobertson  executed  to  said 
licensors  their  agreement,  reciting  the  execution  of  the  license 
and  their  association  with  Scutt  in  the  manufacture  of  barbed 
wire,  and  agreeing  as  follows : 

"Now,  therefore,  we,  the  said  James  Ashley  and  Daniel 
Eobertson,  do  each  acknowledge  that  we  have  read  the  above 
mentioned  contract  or  agreement  between  the  Washburn  & 
Moen  Manufacturing  Company  and  H.  B.  Scutt ;  that  we  are 
familiar  with  each  axid  every  detail  of  said  agreement,  and  do 
hereby  agree  that  we  will  be  bound  by  said  agreement  during 
the  time  that  we  are  members  of  the  firm  of  H.  B.  Scutt  &  Co., 
the  same  as  though  we  were  original  parties  to  the  same,  and 
promise  and  agree  to  execute  each  and  every  requirement  in 
good  faith,  for  the  term  that  we  may  be  associated  with  said 
H.  B.  Scutt  in  the  business  of  manufacturing  said  barb  wire." 

This  agreement  was  transmitted  by  Ashley  and  Eobertson 
to  the  licensors,  and  it  was  by  them  retained,  and  by  them 
produced  at  the  hearing  of  this  cause.  But  it  does  not  seem 
to  have  been  quite  satisfactory,  for  they  appear  to  have  drawn 
up  another  paper  for  Ashley  and  Eobertson  to  sign,  which  by 
its  terms  bound  them  to  acknowledge  the  validity  of  said  pat- 
ents so  long  as  the  license  continued  in  force.  This  Ashley 
and  Eobertson  declined  to  execute,  and  it  is  claimed  that  such 
refusal  limited  their  interest  in  the  license  to  the  period  during 
which  their  partnership  relation  with  Scutt  continued. 

It  may  be  admitted  that  their  agreement  was  not  a  full  and 
literal  compliance  with  the  requirements  of  the  license,  and 
that  the  licensors  might  well  have  objected  to  their  admission 
to  the  firm  of  H.  B.  Scutt  &  Co.  or  to  their  assuming  any 
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rights  under  the  license.  This,  however,  the  licensors  did  not 
choose  to  do.  Notwithstanding  the  refusal  of  Ashley  and 
Eobertson  to  execute  precisely  such  instrument  as  they  de- 
sired, they  retained  the  one  they  had  executed  and  elected  to 
treat  the  arrangement  with  them  as  fully  consummated.  The 
£Lrm  of  n.  B.  Scutt  &  Co.  commenced  doing  business  about 
January  1,  1879,  and  embarked  in  the  manufacture  and  sale 
of  barbed  fence  wire  under  said  license,  rendering  monthly 
statements  to  the  licensors  and  paying  them  royalties,  and 
continued  so  to  do  down  to  July  1,  1882,  when  the  firm  was 
finally  dissolved  and  ceased  doing  business.  Twice  during 
that  time,  viz.,  January  20,  1881  and  October  13,  1881,  the 
license  was  amended  and  its  scope  enlarged  by  supplementary 
agreements.  By  these  agreements  the  original  agreement  was 
re-affirmed  with  divers  modifications  and  amendments,  and 
the  amendatory  agreements  were  both  signed  by  the  firm  of 
H.  B.  Scutt  &  Co.  During  all  the  time  the  firm  was  in  exist- 
ence the  licensors  made  no  objection  that  Ashley  and  Bobert- 
son,  or  Bobertson  alone  after  Ashley  retired  from  the  firm, 
had  failed  to  comply  with  the  conditions  of  the  license  so  far 
as  it  related  to  the  execution  of  the  stipulated  agreement  ac- 
knowledging the  validity  of  the  letters  patent.  Possibly  the 
licensors  were  of  the  opinion  that  the  acceptance  by  the  mem- 
bers of  the  firm  of  H.  B.  Scutt  &  Co.  of  the  license  with  aU 
its  conditions  and  agreements  as  effectually  bound  them  to  a 
recognition  of  the  validity  of  said  patents  as  their  express 
agreement  to  that  effect  would  have  done.  Possibly  they  were 
of  the  opinion  that  the  subsequent  execution  by  the  firm  of  the 
supplementary  agreements  bound  the  members  of  the  firm  to 
the  terms  and  conditions  of  both  the  supplementary  and  orig- 
inal agreements  as  effectually  as  though  they  had  been  original 
parties  thereto.  But  however  this  may  be,  it  is  difficult  to 
see  how  the  licensors,  if  they  were  parties  to  or  in  any  way 
interested  in  the  present  controversy,  could  now  object  for 
any  purpose  that  the  terms  of  the  license  had  not  been  fully 
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complied  with  by  the  co-partners  of  Scutt.  The  admissions 
to  be  implied  from  their  conduct  would  no  doubt  be  conclusive 
against  them.  And  it  does  not  appear  that  they  have  ever 
been  disposed  to  question  Ashley's  or  Bobertson's  interest  in 
the  license.  Their  attitude  at  the  dissolution  of  the  firm  seems 
to  have  been  that  of  entire  willingness  to  consent  to  the  trans- 
fer of  the  license  to  any  unexceptionable  assignee  whom  Scutt 
or  the  firm  might  designate. 

It  should  be  remembered,  however,  that  the  present  contro- 
versy is  between  the  members  of  the  firm,  and  one  in  which 
the  licensors  have  no  interest  whatever.  Nor  has  Scutt  any 
interest  in  the  question  whether  his  co-partners  executed  the 
contract  stipulated  for  in  the  license,  or  otherwise  failed  to 
meet  the  just  requirements  of  the  licensors.  So  long  as  the 
latter  are  in  no  way  questioning  the  interest  of  Scutt's  co- 
partners, we  are  unable  to  see  how  he  can  assert  a  right  which 
they  have  seen  fit  to  waive.  As  between  the  parties  to  the 
present  controversy,  the  case  is  narrowed  down  to  these  ques- 
tions, 1,  whether  the  license  was  a  property  right  possessing 
any  value  as  an  asset,  and,  2,  whether  it  was  a  right  belonging 
to  the  firm  and  therefore  a  partnership  asset.  The  opinion 
of  the  Appellate  Court  resolves  both  these  questions  in  favor  of 
Robertson  by  arguments  which  are  entirely  satisfactory  to  us, 
and  the  judgment  of  that  court  will  accordingly  be  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Baeeb,  having  passed  upon  this  case  in  the 
Appellate  Court,  took  no  part  in  its  consideration  here. 
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The  Atchison,  Topeka  and  Santa  Pe  Railroad  Company 

V. 

Mark  Schneider  et  al. 

Filed  at  Ottawa  January  25, 1889. 

1.  Eminent  vouais— elements  of  damages — in  respect  to  a  leasehold 
interest — evidence.  In  a  proceeding  for  the  condemnation  of  a  lease- 
hold interest  in  a  lot  or  building  used  for  business  purposes  by  the 
tenant,  the  jury  called  to  fix  the  compensation  may  properly  take  into 
consideration  evidence  tending  to  show  the  actual  value  of  the  lease- 
hold interest  of  which  the  tenant  is  sought  to  be  deprived ;  the  actual 
injury  to  be  suffered  by  him  from  the  loss,  destruction  or  depreciation 
of  the  improvements  placed  by  him  on  the  property  specially  adapted 
to  his  business,  if  any  is  shown ;  the  reasonable  cost  of  removal  and 
of  refitting  in  another  locality  for  the  further  conduct  of  business,  as 
shown  by  the  evidence;  and  also  any  injury  the  jury  may  find,  from 
the  evidence,  will  result  to  the  tenant  by  reason  of  the  unavoidable 
interruption  of  his  business,  incident  to  its  present  site  and  his  estab- 
lishment  in  a  new  location  during  the  period  of  such  interruption,  if 
any  is  shown. 

2.  On  the  trial,  the  petitioners  offered  to  prove  the  rental  value  de- 
rived from  similar  premises  in  the  near  vicinity,  which  the  couil  refused 
to  allow.  The  proposed  evidence  failed  to  show  the  property  inquired 
about  was  similar,  or  in  the  near  vicinity :  Held,  no  error  in  refusing 
the  testimony  so  offered. 

3.  In  the  same  case,  the  tenant  was  allowed  to  state  his  average 
monthly  profits  during  the  year  preceding  the  hearing :  Held,  that 
this  was  competent  as  tending  to  prove,  with  other  testimony,  the  loss 
which  he  would  incur  by  the  suspension  of  business  during  the  time 
necessarily  consumed  in  moving  to  another  place. 

4.  Same — new  trial — verdict  against  the  evidence.  While  the  personal 
view  of  the  jiury  in  a  condemnation  case  is  in  the  nature  of  evidence, 
and  is  to  be  considered  by  them  in  connection  with  other  evidence, 
yet  this,  nor  any  other  court,  has  ever  held  that  the  jury  may  ignore  all 
the  other  evidence,  and  fix  the  compensation  and  damages  directly 
contrary  thereto.  It  is  only  when  the  evidence  is  conflicting,  that  the 
jury  may  draw  their  own  conclusions  from  a  personal  view. 

6.  Where  there  is  a  conflict  of  evidence,  and  the  verdict  is  consistent 
with  all  the  facts  and  circumstances  in  the  case,  it  will  not  be  set  aside 
merely  because  the  court  may  regard  the  weight  of  evidence  in  the 
record  as  against  it ;  but  when  it  clearly  appears  that  the  amount  fixed 
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is  inconsistent  with  and  contrary  to  all  the  proofs,  it  is  the  duty  of  the 
court  to  interfere,  and  submit  the  case  to  another  jury. 

6.  Same — new  trial — excessive  damages.  Where  the  jury  have  evi- 
dently acted  either  from  passion,  prejudice  or  mistake,  and  award  as 
compensation  for  a  leasehold  interest  sought  to  be  taken,  a  sum  which, 
at  first  blush,  strikes  a  fair  mind  as  being  entirely  too  large,  the  court 
ought  to  set  aside  their  verdict  and  grant  a  new  trial. 

7.  Same — right  of  entry  pending  appeal.  Where  a  railway  company 
appeals  to  the  Supreme  Court-  from  the  judgment  awarding  compensa- 
tion, it  will  be  entitled  to  an  order  of  the  court  permitting  it  to  enter 
upon  the  property  sought  to  be  condemned,  on  filing  its  appeal  bond 
in  conformity  with  the  order  granting  the  appeal.  It  is  error  to  refuse 
such  order,  but  when  the  company  otherwise  obtains  the  order,  as, 
upon  the  payment  of  the  money  into  the  county  treasury,  the  error  will 
not  reverse. 

8.  Section  13  of  the  Eminent  Domain  act  gives  the  petitioner  the 
right  to  enter  upon  the  use  of  the  property  sought,  pending  an  appeal 
from  the  assessment  of  compensation  and  damages,  and  section  12  of 
the  act  gives  the  right  of  appeal.  The  exercise  of  one  of  these  rights  is 
not  a  waiver  of  the  other. — ^they  are  concurrent.  It  matters  not  that  on 
a  reversal  and  a  second  trial  the  buildings  which  were  upon  the  prem- 
ises  at  the  time  of  the  first  trial  may  have  been  removed,  and  thus  pre- 
vent a  personal  view  by  the  jury.   A  trial  may  be  had  without  such  view. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Richard  Tuthill,  Judge,  presiding. 

Messrs.  Williams  &  Thompson,  for  the  appellant  : 
Evidence  is  admissible  of  actual  sales  (and  equally,  on 
principle,  of  actual  rentals,)  of  property  of  like  character,  and 
adjoining  or  in  the  same  neighborhood,  with  the  property  the 
value  of  which  is  in  issue.  Cemetery  Association  v.  Railroad 
Co,  121  lU.  200 ;  Watson  v.  Railroad  Co.  57  Wis.  332 ;  Wash- 
hum  V.  Railroad  Co,  59  id.  364 ;  Benham  v.  Dunbar,  103  Mass. 
365 ;  Chandler  v.  Aqueduct  Co.  122  id.  305 ;  Sluittuck  v.  Rail- 
road  Co.  6  Allen,  115. 

This  court  has  repeatedly  said,  that  possible  profits  are  not 

a  proper  element  of  damages,  and  should  not  be  taken  as  a 

measure  of  damages  from  interruption  to  business.     Railway 

Co.  V.  WaUh,  106  lU.  253 ;  Dupuis  v.  Railway  Co.  115  id.  101 ; 

10—127  III. 
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DeBivol  V.  Railway  Co.  Ill  id.  505;  Booker  v.  Railway  Co, 
101  id.  333 ;  Railway  Co.  v.  Dresel,  110  id.  89. 

Could  the  view  of  the  premises  by  the  jury  warrant  their 
verdict,  which  otherwise  is  not  only  unsupported  by,  but  in 
excess  of,  all  the  evidence  ?  The  court  has  always  been  slow 
in  disturbing  a  verdict  when  the  jury  viewed  the  premises. 
Mitchell  V.  Railroad  Co.  85  111.  566 ;  McReynolds  v.  Railway 
Co.  106  id.  152;  Railroad  Co.  v.  Blake,  116  id.  163. 

The  court  erred  in  denying  the  motion  of  appellant  for  an 
order  permitting  it  to  enter  upon  the  use,  for  railroad  pur- 
poses, of  the  estates  of  appellees,  after  the  approval  of  the 
bond  herein.     Railway  Co.  v.  Phelps,  125  111.  482. 

Mr.  W.  P.  Black,  for  the  appellees. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

This  is  a  proceeding  by  appellant,  against  appellees,  under 
chapter  47  of  our  statute,  to  condemn  certain  lots  on  State 
street,  in  the  city  of  Chicago,  for  railroad  purposes,  on  which 
appellees  held  leases.  On  the  lots  were  two  buildings,  num- 
bered 574  and  578,  the  first  held  by  Schneider,  at  a  rental  of 
$60  per  month,  and  the  other  by  Hickey,  at  $110  per  month. 
Both  leases  expired  April  30,  1889.  The  building  occupied 
by  Schneider  is  a  two-story  frame,  the  lower  story  being  used 
by  him  for  the  manufacture  and  sale  of  cigars,  and  the  upper 
one  sub-let  for  a  dwelling,  at  $30  per  month.  The  other  build- 
ing is  a  three-story  brick,  with  basement.  Hickey's  lease 
covered  the  basement,  and  first  and  second  stories,  in  which 
he  kept  a  saloon.  At  the  time  of  the  hearing,  June  14, 1888, 
these  leases  had  about  ten  and  one-half  months  to  run.  The 
jury  having  heard  the  evidence  produced  by  the  respective 
parties,  as  to  the  value  of  these  leasehold  interests,  and  hav- 
ing examined  the  premises,  made  their  report,  giving  to  peti- 
tioner the  right  to  take  and  appropriate  the  property,  and 
allowing  each  of  said  appellees  the  sum  of  $1200  "as  com- 
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pensation  for  their  respective  leasehold  interests,"  and  the 
sum  of  $1300  to  each  "as  compensation  for  inconvenience  and 
cost  of  removal  from  the  premises."  Judgments  being  entered 
on  this  report,  appellant  prayed  an  appeal,  which  was  allowed 
on  its  filing  bond  in  the  sum  of  $10,000,  which  bond  was  duly 
presented  and  approved,  whereupon  appellant  moved  for  an 
order  allowing  it  to  enter  upon  and  use  the  said  premises 
pending  the  appeal,  but  the  motion  was  denied.  Appellant 
then  paid  the  amount  of  the  judgments  to  the  county  treas- 
urer, and  on  presentation  of  his  receipt  therefor  the  court 
granted  the  order  of  entry.  A  reversal  is  urged  here  mainly 
upon  the  ground  that  the  verdict  of  the  jury  is  unauthorized 
by  the  facts  appearing  in  the  record. 

At  the  instance  of  appellees,  the  court  instructed  the  jury 
as  to  the  measure  of  compensation,  as  follows : 

"The  jury  are  further  instructed,  that  in  determining  the 
amount  of  compensation  to  be  awarded  to  the  defendants, 
respectively,  in  this  case,  they  may  properly  take  into  consid- 
eration all  evidence  tending  to  show  the  actual  value  of  the 
leasehold  interest  to  the  respective  defendants,  of  which  it  is 
proposed  to  deprive  them ;  the  actual  loss  to  be  suffered  by 
these  defendants,  respectively,  from  the  loss,  destruction  or 
depreciation  of  the  improvements  placed  by  them  in  the  prop- 
erties specially  adapted  to  the  conduct  of  their  business,  if 
any,  shown  by  their  evidence ;  the  reasonable  costs  of  removal 
and  of  refitting  in  other  localities  for  the  further  conduct  of 
business,  as  shown  by  the  evidence ;  and  also  any  injury  that 
the  jury  may  find,  from  the  evidence,  will  result  to  said  defend- 
ants, respectively,  by  reason  of  the  unavoidable  interruption 
of  their  business,  incident  to  their  removal  from  their  present 
site,  and  their  establishing  in  new  locations  during  the  period 
of  such  interruption,  if  any,  shown  by  the  evidence." 

Substantially  the  same  rule  was  announced  in  instructions 
asked  by  appellant.  No  controversy  can  therefore  be  raised 
here  as  to  that  question,  and,  accepting  it  as  a  fair  legal  guide 
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to  the  jury  in  fixing  the  amount  which  appellees  should  be 
paid  as  just  compensation  for  being  deprived  of  their  property, 
it  is  impossible  to  escape  the  conviction,  that  the  verdict  in 
this  case,  on  which  judgments  were  entered,  is  the  result  of 
prejudice,  inadvertence  or  mistake.  In  the  first  place,  it  must 
strike  the  impartial  mind  as  remarkable,  that  under  leases 
so  essentially  different  as  to  the  property  leased,  the  amounts 
of  rent  reserved,  and  the  uses  to  which  the  buildings  were  ap- 
propriated, the  leasehold  interests  should  be  of  precisely  the 
same  value,  and  that  the  cost  and  inconvenience  of  removal 
in  such  case  should  be  exactly  the  same.  But  the  evidence, 
instead  of  explaining  or  reconciling  this  apparent  inconsis- 
tency, only  makes  it  more  glaring,  and  leave§  no  doubt  that 
the  amounts  were  arbitrarily  fixed  by  the  jury,  regardless  of 
the  proofs. 

Appellant  introduced  four  witnesses  as  to  the  value  of  the 
leasehold  interests,  each  of  whom  testified  that  the  rent  re- 
served, viz.,  $60  in  the  one  case  and  $110  in  the  other,  was 
the  full  rental  value  of  the  premises,  and  that  neither  was 
worth  more  than  the  said  amounts  agreed  to  be  paid.  Appel- 
lees both  testified  in  their  own  behalf,  but  neither  contradicted 
appellant's  witnesses  on  that  subject,  and  only  one  witness 
introduced  by  them  does  so,  and  he  only  as  to  the  lease  of 
Hickey,  which,  he  says,  in  his  judgment,  is  worth  $200  per 
month,  or  a  bonus  of  $90  per  month.  Appellant  also  intro- 
duced two  witnesses  as  to  the  cost  of  removal.  One  of  these 
swears  that  the  cost  to  Schneider  to  move  his  fixtures  and  put 
them  up  in  another  building,  replacing  what  might  be  neces- 
sary with  new  material,  would  be  $235.40,  and  to  Hickey, 
$161.  The  other  estimates  the  cost  to  Schneider  at  $263.50, 
and  to  Hickey  at  $148.50.  "While  the  evidence  of  appellees, 
and  witnesses  introduced  by  them,  on  this  element  of  dam- 
ages, would  justify  a  finding  of  much  larger  sums  than  those 
fixed  by  either  of  said  witnesses,  it  is  impossible  to  so  construe 
their  evidence  as  to  sustain  the  finding  of  $1300  reported  by 
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the  jury.  In  fact,  by  their  own  testimony,  Schneider's  expense 
for  furniture  and  fixing  up  his  establishment  was  only  between 
f  700  and  $800,  and  that  of  Hickey  about  $1200,  in  which 
last  amount  he  admits  is  included  the  cost  of  his  moving  into 
the  building,  and  a  pool  table,  for  which  he  paid  $376. 

The  verdict  of  the  jury  is  not  only  contrary  to  the  weight 
of  the  testimony,  but  manifestly  against  all  the  evidence,  and 
this  is  not  denied  or  controverted  by  counsel  for  appellees.  It 
seems,  however,  that  it  was  sustained  below,  on  the  theory 
that  the  jury  might  legally  base  its  report  as  to  the  amount  of 
compensation  to  be  paid,  on  their  personal  examination  of  the 
premises,  without  regard  to  the  testimony  of  witnesses,  and 
this  view  is  now  urged  in  support  of  the  judgment  below,  and 
is  thought  to  be  sustained  by  decisions  of  this  court.  While 
it  is  true  that  we  have  frequently  held  that  the  personal  ex- 
amination by  the  jury  in  such  cases  is  in  the  nature  of  evi- 
dence, and  is  to  be  considered  by  them  in  connection  with  all 
other  evidence  in  the  case,  and  that  an  assessment  will  not  be 
set  aside  merely  because  it  may  differ  in  amount  from  the 
preponderance  of  the  evidence  appearing  in  the  record,  it  has 
not  been  held  by  this  or  any  other  court,  so  far  as  we  are 
aware,  that  aU  the  evidence  may  be  ignored,  and  the  amount 
fixed  directly  contrary  thereto.  In  Mitchell  et  al.  v.  Illinois 
and  St.  Louis  Railroad  Co.  85  111.  567,  it  is  said :  "As  to  the 
damages  sustained,  the  evidence  is  conflicting.  Under  the 
statute  the  jury  had  a  right  to  view  the  premises,  and  draw 
their  own  conclusion  from  such  observation,  as  well  as  from 
other  testimony  offered  in  the  case."  In  Chicago  and  Iowa 
Railroad  Co.  v.  Hopkins  et  al.  90  111.  323,  after  stating  that 
the  evidence  was  conflicting,  and  upon  that  preserved  in  the 
record  the  inclination  might  be  to  hold  the  assessment  too 
large,  but  that  the  jury  personally  examined  the  locus  in  quo, 
it  is  said :  "It  is  the  evident  intention  of  the  law,  such  per- 
sonal examination  by  the  jury  is  in  the  nature  of  evidence  to 
be  considered  by  them,  and  to  what  extent  they  were  influenced 
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by  such  examination  in  their  assessment  it  is  impossible  to 
tell.  The  result  of  the  personal  investigation  may  have  been 
such  as  to  have  fully  justiiBied  the  assessment  made,  even  if  it 
was  clear  the  preponderance  of  the  evidence  preserved  in  the 
record  was  against  so  large  an  amount."  In  Oreen  v.  City  of 
Chicago,  97  111.  373,  we  said :  "Inasmuch  as  the  value  of  the 
land  taken  is  purely  a  question  of  fact,  to  be  determined  by 
the  jury  from  all  the  particular  circumstances  in  each  case, 
it  is  believed  no  general  rule  can  be  laid  down  appli^jable  alike 
to  all  cases.  *  *  *  Where,  in  any  case,  the  different  the- 
ories and  processes  submitted  by  witnesses  for  ascertaining 
the  value  of  property  taken,  lead  to  widely  diflFerent  results, 
and  the  opinions  of  the  witnesses  themselves  are  conflicting 
and  wholly  irreconcilable,  and  there  is  sufficient  evidence  upon 
which  the  verdict  may  be  sustained,  the  court  ought  not  to 
disturb  it,  unless  it  is  manifest,  from  all  the  circumstances  in 
the  case,  the  jury  adopted  a  false  theory  in  arriving  at  their 
conclusion,  in  which  event  the  verdict  ought  to  be  set  aside." 
So  in  McReynolds  et  al,  v.  Baltimore  and  Ohio  Railway  Co. 
106  111.  156,  it  was  again  said:  "The  opinions  of  witnesses 
here  were  extremely  conflicting.  The  jury  went  upon  the 
premises,  and  saw  for  themselves  the  situation," — and  what 
was  said  in  Chicago  and  Iowa  Railroad  Co.  v.  Hopkins  et  al. 
supra,  is  repeated  with  approval.  To  the  same  effect  is  the 
language  used  in  Chicago  and  Evanston  Railroad  Co.  v.  Blake, 
116  111.  166.  While  there  is  language  used  in  the  instruction 
commented  upon  in  Kiernan  v.  Chicago,  Santa  Fe  and  Cali- 
fornia  Railway  Co.  which  would  seem  to  go  further,  and  au- 
thorize the  jury,  to  fix  the  amount  independent  of  the  sworn 
testimony,  yet  the  instruction,  taken  as  a  whole,  was  thought 
to  be  in  accord  with  the  decisions  above  referred  to,  and  was 
approved  on  their  authority. 

The  oath  which  the  jury  is  required  to  take  by  section  8,  as 
well  as  the  language  used  in  section  9,  of  the  Eminent  Domain 
act,  clearly  shows  that  the  sworn  testimony  shall  not  be  disre- 
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garded  in  fixing  the  amount  of  the  assessment,  and  the  rule 
deducible  from  all  the  decisions  of  this  court  is,  that  where 
there  is  a  conflict  of  evidence,  and  the  verdict  is  consistent 
with  all  the  facts  and  circumstances  in  the  case,  it  will  not  be 
set  aside  merely  because  the  court  may  regard  the  weight  of 
evidence  in  the  record  against  it ;  but  when  it  clearly  appears 
that  the  amount  fixed  is  wholly  inconsistent  with  and  con- 
trary to  all  the  proofs,  it  is  the  duty  of  the  court  to  interfere, 
and  re-submit  the  case  to  another  jury.  In  this  view  of  the 
law  it  was  error  to  overrule  appellant's  motion  for  a  new  trial. 

It  is  also  urged  as  a  ground  of  reversal,  that  the  court  be- 
low refused  to  admit  evidence  of  actual  rentals  derived  from 
similar  premises  in  the  near  vicinity  of  those  in  question.  The 
evidence  fails  to  show  that  the  property  inquired  about  was 
similar  and  in  the  near  vicinity  to  that  of  appellees.  There 
was  therefore  no  error  in  refusing  the  testimony  offered. 

Both  Hickey  and  Schneider  were  allowed,  over  objection  by 
appellant,  to  state  their  average  monthly  profits  during  the 
year  preceding  the  hearing,  and  this  is  also  urged  as  error. 
It  appears  from  the  record,  that  this  evidence  was  held  com- 
petent, as  tending  to  prove,  with  other  testimony,  the  loss 
which  would  be  incurred  by  the  suspension  of  business  during 
the  time  necessarily  consumed  in  moving,  and,  thus  limited, 
we  see  no  objection  to  it. 

The  case  of  Chicago,  Santa  Fe  and  California  Railway  Co.  v. 
Phelps,  125  HI.  482,  is  decisive  of  the  right  of  appellant  to 
an  order  permitting  it  to  enter  upon  the  premises  sought  to  be 
condemned,  on  filing  its  appeal  bond  in  conformity  with  the 
order  granting  an  appeal,  and  the  court  below  erred  in  refus- 
ing to  make  it ;  but  as  the  same  purpose  was  accomplished  by 
paying  the  money  to  the  county  treasurer,  the  judgment  would 
not  be  reversed  for  that  error. 

Counsel  for  appellees  maintains,  that  by  actually  taking  pos- 
session of  the  buildings  in  question,  and  especially  by  a  re- 
moval of  one  of  them  and  permitting  the  other  to  stand  vacant 
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and  fall  into  ruin,  appellant  has  put  it  out  of  the  power  of  the 
cou^  to  grant  a  view  of  the  premises  as  they  were  when  oc- 
cupied by  appellees,  and  therefore  another  trial  can  not  be 
had,  as  contemplated  by  the  statute,  and  appellant  should  for 
that  reason  be  held  to  have  waived  its  right  to  insist  upon  a 
reversal  and  new  trial.  Assuming  that  the  facts  exist  as  stated, 
(of  which  there  is  no  proof  in  the  record,)  and  that  the  ques- 
tion is  fairly  before  us  for  decision,  we  have  no  hesitancy  in 
holding  the  position  untenable.  Section  13  of  the  act,  as  con- 
strued in  Chicago,  Santa  Fe  and  California  Railway  Co.  v. 
Phelps,  supra,  gives  appellant  "the  right  to  enter  upon  the  use 
of  the  property"  pending  the  appeal.  Section  12  of  the  same 
act  gives  the  right  of  appeal.  The  position  of  counsel  amounts 
to  saying,  that  the  exercise  of  one  of  these  rights  is  a  waiver 
of  the  other,  whereas,  by  the  very  terms  of  the  statute,  they 
are  concurrent.  A  personal  examination  of  premises  to  be  con- 
demned, by  the  jury,  may  be  desirable  in  most  cases,  but  is 
not  essential  to  a  trial,  under  the  statute. 

An  attempt  is  made  to  justify  the  amounts  found  by  the 
jury  by  assuming  that  something  was  allowed  to  each  of  ap- 
pellants for  the  good  will  of  their  business.  It  is  a  sufficient 
answer  to  this  position  to  say,  that  all  evidence  on  that  subject 
offered  by  appellees  was  excluded  by  the  court  below.  Besides, 
the  report  of  the  jury  shows  that  no  such  allowance  was  made. 

There  is  no  view  of  this  record  that  we  have  been  able  to 
discover,  which  will  justify  an  afl&rmance  of  the  judgment  be- 
low. It  is  clear  that  the  sum  of  $2500  to  each  of  appellees, 
for  the  unexpired  term  of  their  leases,  and  cost  and  inconve- 
nience of  moving,  is  unreasonable,  and  unauthorized  by  the 
proof, — is  largely  in  excess  of  just  compensation.  The  judg- 
ment of  the  circuit  court  will  therefore  be  reversed,  and  the 
cause  remanded  for  further  proceedings,    i 

Judgrrient  reversed. 
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Syllabus. 


The  New  York  and  Chicago  Grain  and  Stock  Exchange 

V. 

The  Board  op  Trade  of  the  City  op  Chicago  et  al. 

$ 

Filed  at  Ottawa  January  25, 1689, 

1;  Board  of  Trade  of  Chicago— o  private  corporation — character 
of  its  dealings,  as  of  a  private  a/nd  public  nature.  The  Board  of  Trade 
of  the  city  of  Chicago  is  a  private  corporation,  and  was  incorporated 
for  the  purpose  of  affording  facilities  to  its  members  in  doing  business 
with  each  other.  In  their  transactions  upon  the  floor  of  the  exchange 
they  deal  as  principals  with  each  other,  but  in  respect  to  others  than 
members  of  the  board  they  are  brokers  and  commission  merchants  for 
the  producers,  consiuners,  shippers  and  merchants  whom  they  rep- 
resent. 

2.  Same — market  quotations  and  reports — how  far  considered  of  public 
interest,  and  subject  to  public  control — and  herein,  of  private  property 
being  charged  with  a  public  duty.  The  market  news  of  the  proceedings, 
etc.,  of  the  Chicago  Board  of  Trade,  is  a  species  9f  property,  and  if  the 
statistics  with  reference  to  the  individual  business  of  the  members  of 
the  association,  and  the  aggregate  business  of  its  members,  had  from 
the  inception  of  the  transactions  of  the  board  been  gathered  and  com- 
piled at  the  expense  of  its  own  members,  it  might  be  that  it  would  have 
been  strictly  private  property,  held  in  trust  by  the  board  for  the  use 
and  benefit  of  such  members,  and  wholly  free  from  any  public  interest 
therein. 

3.  The  fact,  however,  that  the  Board  of  Trade  is  a  private  corporation, 
and  that  the  dealings  between  its  members  are  private  business,  such 
as  is  transacted  between  dry  goods,  grocery  and  commission  merchants, 
and  that  the  statistics  of  these  dealings  collected  by  agents  of  the  board 
are  private  property,  is  not  conclusive  that  such  statistics  are  not  charged 
with  a  public  interest,  and  that  there  is  no  duty  due.  the  public  in  re- 
spect thereto. 

4.  Where  private  property  is  devc^ed  to  a  public  use,  and  becomes 
affected  with  a  public  interest,  it  ceases  to  be  juris  privaii  only,  and  is 
subject  to  public  regulation.  Property  becomes  clothed  with  a  public 
interest  w^hen  used  in  such  a  mauner  as  to  make  it  of  public  conse- 
quence, and  affect  the  community  at  large. 

5.  When,  therefore,  one  devotes  his  property  to  a  use  in  which  the 
public  has  an  interest,  he,  in  effect,  grants  to  the  public  an  interest  in 
that  use,  and  must,  to  the  extent  of  such  interest,  submit  to  be  con- 
trolled by  the  public  for  the  common  good,  as  long  as  he  maintains 
the  use.    He  may  withdraw  his  grant  by  discontinuing  the  use. 
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6.  So  assuming  the  market  quotations  and  reports  of  the  Board  of 
Trade  are  not  only  property,  but  also  private  property,  of  the  board, 
yet  if  they  have  been  so  used  by  the  board,  and  by  the  telegraph  com- 
panies, with  the  knowledge  and  consent  of  the  board,  as  to  become 
affected  with  a  public  interest,  then  they  are  subject  to  such  public 
regulation  by  the  legislature  and  the  courts  as  is  necessary  to  prevent 
injury  to  such  public  interest.  In  this  respect  there  is  no  difference 
between  property  of  private  corporations  and  individuals. 

7.  Same — unjust  diHcriminationa — in  supplying  market  quotations  and 
reports.  This  doctrine,  as  applied  to  the  matter  of  the  market  quota- 
tions and  reports  of  the  board,  forbids  that  a  monopoly  shall  be  made 
of  them,  by  furnishing  them  to  some  and  refusing  them  as  to  others 
who  are  equally  willing  to  pay  for  them  and  be  governed  by  all  reason- 
able rules  and  regulations,  and  such  doctrine  will  prevent  the  board, 
or  the  telegraph  companies  acting  with  it,  from  unjustly  discriminating 
in  respect  to  the  persons  who  will  be  allowed  to  receive  them. 

8.  The  Chicago  Board  of  Trade  having  so  conducted  its  affairs  for 
many  years  as  to  create  a  standard  market  for  agricultural  products, 
and  by  acting  in  concert  or  combination  with  telegraph  companies, 
and  thereby  having  built  up  a  system  for  the  instantaneous  and  con- 
tinuous indication  of  that  market  and  its  fluctuations,  until  the  public, 
and  ail  persons  dealing  in  such  products,  have  conformed  to  this  sys- 
tem, and  until,  in  consequence  of  the  general  use  of  that  system  and 
the  usage  of  trade,  such  instantaneous  market  quotations  have  become 
necessary  to  the  safe  and  successful  transaction  of  business,  such  sys- 
tem will  have  become  affected  with  a  public  interest,  and  such  Board 
of  Trade  can  not  thereafter,  in  the  furnishing  of  such  quotations,  make 
any  unjust  discrimination  between  persons  willing  to  pay  therefor  and 
to  conform  to  all  reasonable  rules  and  regulations. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Courfc  of  Cook 
county ;  the  Hon.  John  C.  Bagby,  Judge,  presiding, 

Messrs.  Bisbee,  Ahrens  &  Decker,  for  the  appellant : 
When  private  property  is  used  in  such  a  manner  as  that 
the  public  interest  is  affected  by  it,  then,  reflexively,  the  prop- 
erty or  franchise,  or  whatever  it  may  be,  is  also  affected  with 
a  public  interest,  and  ceases  to  be  juris  prlvati,  Munn  v. 
IlUnois,  94  U.  S.  113;  Hocton  v.  State,  105  Ind.  260;  5tof€ 
V.  Telegraph  Co.  17  Neb.  126  ;  Telegraph  Co.  v.  Telegraph  Co. 
96  U.  S.  9 ;   State  v.  Telegraph  Co.  36  Ohio  St.  296 ;   23  Fed. 
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Eep.  239 ;   Telegraph  Co.  v.  Telegraph  Co,  44  Am.  Eep.  237 ; 
Allmett  V.  Inglis,  12  East,  527. 

The  property,  however  transferred  by  the  Board  of  Trade 
to  the  telegraph  company,  and  however  transmitted  by  the 
telegraph  company,  is  property  which,  from  its  very  nature, 
the  public  has  an  interest  in,  because,  first,  it  has  been  cre- 
ated in  such  a  manner  as  to  make  it  a  matter  of  public  in- 
terest ;  and  second,  the  Board  of  Trade  has  allowed  it  to  be 
used  in  such  a  way  as  to  make  it  a  matter  of  public  interest. 

Mr.  Sidney  Smith,  for  the  appellees : 

The  Board  of  Trade  is  a  private  corporation.  It  was  incor- 
porated, not  for  the  purpose  of  conducting  business  as  a  cor- 
poration, but  for  the  purpose  of  affording  better  facilities  to 
members  in  the  conduct  of  their  private  business  and  dealings 
with  each  other.  It  is  authorized  to  establish  rules  for  the 
management  of  its  business.  Under  this  power,  section  20 
of  rule  4  was  adopted.  If  this  rule  is  valid,  that  is  an  end  to 
this  suit.  It  is  reasonable,  and  germane  to  the  purposes  for 
which  the  board  was  created.  Such  rules  are  repeatedly  held 
good.  PeoiiU  V.  Board  of  Trade,  45  111.  112;  80  id.  134; 
Pitcher  v.  Board  of  Trade,  121  id.  412. 

Under  this  rule,  the  market  news  and  statistics  are  col- 
lected and  compiled  at  the  expense  of  the  members  of  this 
association,  and  are  as  much  their  property,  in  their  associ- 
ated capacity,  as  is  the  exchange  hall  itself  in  which  their 
business  is  transacted.  If  authority  be  needed  in  support  of 
this  self-evident  proposition,  it  is  to  be  found  in  Kiernan  v. 
Manhattan  Quotation  Co.  50  How.  Pr.  194,  and  cases  cited. 

The  Board  of  Trade  of  the  city  of  Chicago  has  the  legal  right 
to  control  its  own  market  news  and  these  statistics,  gathered 
and  compiled  at  its  own  cost  and  expense  from  funds  con- 
tributed by  its  members,  and  to  determine  what  telegraphic 
dispatches  touching  the  same  it  will  send  directly  from  the 
floor  of  its  exchange  during  business  hours,  and  to  whom  they 


Digitized  by  VjOOQIC 


156  Stock  Exchange  v.  Boaud  of  Trade  et  al. 

Opinion  of  the  Court. 

shall  be  sent,  or  whether  it  will  send  any  dispatches  whatever. 
Stock  Exchange  v.  Board  of  Trade,  15  Fed.  Rep.  847 ;  r^2  id. 
23;  Bryant  v.  Telegraph  Co.  17  id.  826.  . 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

The  objects  of  the  Board  of  Trade  of  the  city  of  Chicago 
are,  "to  maintain  a  commercial  exchange,  and  to  promote 
uniformity  in  the  customs  and  usages  of  merchants ;  to  in- 
culcate principles  of  justice  and  equity  in  trade ;  to  facilitate 
the  speedy  adjustment  of  business  disputes ;  to  acquire  and 
to  disseminate  valuable  commercial  and  economical  informa- 
tion, and,  generally,  to  secure  to  its  members  the  benefits  of 
co-operation  in  the  furtherance  of  their  legitimate  pursuits." 
The  association  existed  for  some  years  prior  to  the  18tli  day 
of  February,  1859,  as  a  mere  voluntary  and  unincorporated 
society  of  persons  engaged  in  the  grain,  produce  and  commis- 
sion business,  and  at  that  date  it  was  incorporated  by  a  special 
act  of  the  General  Assembly  of  the  State  of  Illinois,  and  was 
given  power  and  authority  to  do  and  carry  on  business  such 
as  is  usual  in  the  management  of  boards  of  trade  or  chambers 
of  commerce,  and  the  specific  powers  enumerated  in  the  act 
of  incorporation.  Among  the  express  powers  delegated  was 
authority  "to  establish  such  rules,  regulations  and  by-laws  for 
the  management  of  their  business,  and  the  mode  in  which  it 
shall  be  transacted,  as  they  may  think  proper." 

The  growth  and  progress  of  the  association  in  commercial 
influence  has  been  commensurate  with  that  of  the  city  in  which 
it  is  located.  The  initiation  fee  for  admission  to  it  is  $10,000, 
and  it  has  some  two  thousand  members.  It  maintains  an 
exchange  hall,  upon  the  floors  of  which,  between  certain  pre- 
scribed hours  of  each  business  day,  the  business  of  its  mem- 
bers is  transacted.  It  has  been  said,  and  Math  much  show  of 
reason,  that  the  floors  of  this  exchange  hall  stand  in  the  gate- 
way of  commerce.     The  members  of  the  board  meet  thereon 
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to  buy  and  sell ;  their  trading  is  by  open  viva  voce  bidding ; 
and  when  a  purchase  and  sale  is  made,  memoranda  thereof 
are  taken  by  both  parties  to  the  transaction.  Four-fifths  of 
the  grain  and  provisions  produced  in  the  States  and  territories 
of  the  Northwest  are  bought  and  sold  in  this  market,  and 
the  business  there  done  is  so  vast  in  its  proportions  that  it 
fixes  the  market  prices  of  grain,  breadstuflfs  and  meats  for  the 
extensive  territory  that  is  tributary  to  Chicago,  and  seriously 
affects,  and  to  a  considerable  extent  controls,  the  values  of  the 
necessaries  of  life  throughout  the  United  States  and  the  ci\dl- 
ized  world. 

For  many  years  prior  to  August,  1883,  the  Board  of  Trade 
permitted  the  Western  Union  Telegraph  Company,  by  its  agents 
and  servants  in  that  behalf,  to  occupy  and  use  its  exchange 
hall,  and  there  collect  and  transmit,  without  any  restriction 
whatever,  reports  of  the  dealinglj  fluctuations  and  changes  of 
the  market  on  the  board.  This  information  was  sent  by  tele- 
graph throughout  the  country,  and  delivered,  without  discrim- 
ination, to  all  persons  who  desired  and  would  pay  for  the 
same.  There  were  numerous  customers  of  this  commercial 
news  department  of  the  business  of  the  telegraph  company, 
and  they  were  scattered  over  the  land,  wherever  the  business 
of  buying  and  selling  grain  and  provisions  was  followed.  The 
"Western  Union  Telegraph  Company  then  had,  and  still  has, 
a  lease  upon  and  control  of  the  Gold  and  Stock  Telegraph 
Company,  which  latter  corporation,  in  turn,  had  and  has  a 
monopoly  of  the  telegraphic  instruments  known  as  "tickers." 
Telegraphic  circuits  were  established  by  the  Western  Union 
Telegraph  Company  in  Chicago,  and  in  other  principal  cities, 
and  by  means  of  Morse  instruments  and  these  tickers,  market 
information  passed  to  every  office  and  place  of  business  con- 
nected by  wire  with  one  of  these  circuits,  and  was  automatic- 
ally registered,  so  that  every  merchant  or  dealer  provided  with 
these  instrumentalities,  wherever  his  place  of  business  might 
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be,  was  instantaneously,  and  from  minute  to  minute,  and  from 
hour  to  hour,  during  the  business  sessions  of  the  Board  of 
Trade,  informed  of  all  fluctuations  and  changes  in  the  market 
prices  of  grain  and  other  products,  as  they  occurred. 

On  the  29th  of  August,  1883,  the  Board  of  Trade  amended 
its  standing  rules  by  adopting  what  is  known  as  section  20  of 
rule  4,  which  is  as  follows : 

"The  board  of  directors  shall  provide  4n  efficient  corps  of 
market  reporters,  whose  duty  it  shall  be,  under  such  regula- 
tions as  may  be  prescribed  for  their  government,  to  ascertain 
the  current  market  prices  of  such  commodities  as  are  dealt  in 
by  members  of  the  association,  during  the  hours  for  trading 
prescribed  by  these  rules,  the  reporting  of  which  may  be  de- 
sired by  any  considerable  number  of  correspondents,  and  also 
all  changes  which  may  occur  in  the  same  from  time  to  time ; 
such  reports  to  be  frequently  communicated  by  telegraph  to 
such  approved  correspondents  in  the  city  of  Chicago,  or  else- 
where, as  may  desire  the  same,  and  are  willing  to  pay  neces- 
sary charges  for  compiling  and  transmitting  them  by  telegraph, 
under  such  arrangements  as  may  be  made  by  the  board  of 
directors  with  any  telegraph  company  for  the  performance  of 
the  service  of  transmission.  The  forwarding  of  such  reports 
to  any  particular  individual,  firm  or  corporation  shall  be  only 
on  the  condition  that  it  is  an  accommodation  service,  in  which 
the  Board  of  Trade  assumes  no  responsibility  beyond  reason- 
able care  in  their  compilation,  and  one  that  may  be  performed 
at  the  pleasure  of  the  board,  or,  if  performed,  may  be  dis- 
continued or  withheld,  with  or  without  previous  notice.  Any 
individual,  firm  or  corporation,  before  being  supplied  with  the 
reports  herein  provided  for,  shall  make^n  application  for  the 
same,  in  such  form  or  manner  as  may  be  authorized  by  the 
board  of  directors,  or  by  a  committee  appointed  by  it  for  that 
purpose,  before  any  reports  are  forwarded  to  the  applicants. 
A  list  of  all  correspondents  to  whom  such  reports  are  sent 
shall  be  kept  on  file  in  the  office  of  the  secretary  of  the  board. 
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and  shall  be  subject  to  the  inspection  of  any  member  desiring 
to  do  80." 

Since  the  adoption  of  this  rule,  the  board,  under  a  contract 
or  arrangement  with  the  Western  Union  Telegraph  Company, 
has  employed  a  corps  of  market  reporters,  who  collect  and 
transmit  from  the  floor  of  the  exchange,  over  a  wire  owned 
by  it,  the  occurrences  on  the  floor  of  the  exchange,  showing 
the  fluctuations  and  changes  of  the  market  right  along,  just 
as  they  transpire  during  the  day,  to  the  central  office  of  the 
said  telegraph  company.  From  this  office  such  information 
is  immediately  re-transmitted  over  the  ticker  circuits  in  the 
city,  and  over  telegraph  wires  to  different  points. 

The  expense  to  the  board  of  its  corps  of  market  reporters 
is  §10,000  a  year,  and  the  telegraph  company  pays  to  the 
board  $750  a  month,  making  $9000  per  annum,  for  the  mar- 
ket quotations,  and  the  telegraph  company  collects  compen- 
sation from  the  persons  receiving  the  dispatches  or  connected 
with  the  ticker  circuits.  The  board  furnishes  to  the  telegraph 
company,  from  day  to  day,  a  list  of  the  names  of  the  approved 
correspondents,  some  thirteen  hundred  or  fourteen  hundred 
in  number,  to  whom,  and  to  whom  only,  the  market  reports 
are  to  be  transmitted,  and  they  are  sent  to  these  designated 
parties  only.  The  theory  of  the  Board  of  Trade  and  of  the 
telegraph  companies  is,  that  this  commercial  information, 
starting  with  the  opening  of  business  in  the  morning,  and  giv- 
ing the  transactions  on  the  floors  of  the  exchange,  and  the 
fluctuations  and  changes  in  the  market  from  minute  to  minute 
and  hour  to  hour,  until  the  close  of  the  business  day,  is  a 
private  telegraphic  message  sent  by  the  board  to  each  of  the 
persons  designated  in  the  list  furnished  in  the  morning ;  and 
on  this  theory,  the  name  of  an  officer  of  the  board  is  added  to 
the  information  collected,  and  sent  to  the  telegraph  company, 
as  evidence  that  the  matter  which  has  been  sent  in  sections 
during  the  day  is  a  telegraphic  dispatch  sent  by  authority  of 
the  Board  of  Trade,  as  its  own  private  message. 
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The  appellant  corporation,  the  New  York  and  Chicago  Grain 
and  Stock  Exchange,  is  organized  under  the  laws  of  the  State 
of  Illinois,  for  the  purpose  of  doing  business  in  buying  and 
se  ling  grain  on  commission,  and  on  the  29th  of  April,  1885, 
its  place  of  business  was  at  No.  140  Monroe  street,  Chicago, 
and  it  had  in  use  at  said  place,  in  its  business  of  buying  and 
selling  grain  on  commission,  one  Morse  instrument  and  two 
tickers,  which  were  connected  with  the  wires  of  the  Western 
Union  Telegraph  Company,  and  by  means  of  which  the  mar- 
ket information  in  relation  to  the  changes  and  fluctuations  of 
the  market  on  the  Board  of  Trade  of  Chicago  was  transmitted 
and  delivered  to  it  instantaneously  and  continuously  during 
business  hours,  and  which  information  it  was  using  in  and 
about  its  business.  At  and  before  the  time  of  the  filing  of  the 
bill  of  complaint  herein,  the  appellant,  then  being  in  receipt 
of  the  market  information  in  respect  to  the  transactions  on 
the  Board  of  Trade,  demanded  the  continuance  of  such  infor- 
mation, and  offered  to  pay  for  the  same,  and  submit  to  all 
reasonable  requirements  in  relation  thereto.  Appellees,  how- 
ever, insisted  upon  their  right  to  remove  the  telegraphic  in- 
struments and  sever  the  wire  connecting  its  place  of  business 
with  the  ticker  circuit.  '  They  threatened  and  were  about  to 
deprive  appellant  of  the  use  of  the  wire  and  instruments,  and 
withhold  from  it  the  market  reports,  and  thereupon  appellant 
exhibited  this  bill  of  complaint,  and  upon  the  ground  the  con- 
templated conduct  and  proceedings  of  appellees,  the  Board  of 
Trade  and  said  telegraph  companies,  would  be  disastrous  to 
its  business,  and  would  produce  irremediable  injury  and  dam- 
age, obtained  a  preliminary  injunction  in  the  circuit  court  of 
Cook  county.  At  a  subsequent  term  of  the  court  the  cause 
was  heard,  on  bill,  answers,  replications  and  proofs,  and  the 
court  found  that  appellant  was  not  entitled  to  the  relief  prayed 
for  in  its  bill,  and  said  bill  was  dismissed  for  want  of  equity, 
and  a  decree  rendered  against  appellant  for  costs.  This  find- 
ing and  decree  was  afterward  afiirmed  in  the  Appellate  Court 
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for  the  First  District,  and  the  cause  is  now  here  on  appeal 
from  the  judgment  of  the  latter  court. 

The  contention  of  the  Board  of  Trade  is,  that  it  is  strictly 
a  private  corporation,  and  that  both  the  individual  and  aggre- 
gate business  of  its  members  is  essentially  private  business, 
and  that  the  market  news  and  statistics  collected  and  compiled 
at  the  expense  of  the  association  are  the  private  property  of 
the  association,  and  that  it  has  a  legal  right  to  control  such 
market  news  and  statistics,  and  determine  what  telegraphic 
dispatches  touching  the  same  it  will  send  directly  from  the 
floor  of  its  exchange  during  business  hours,  and  to  whom  they 
shall  be  sent,  or  whether  it  wiU  send  any  such  dispatches 
whatever.  The  Board  of  Trade  is  a  private  corporation,  and 
it  was  incorporated  for  the  purpose  of  affording  facilities  to  its 
members  in  doing  business  with  each  other.  In  their  trans- 
actions upon  the  floors  of  the  exchange  they  deal  as  principals 
with  each  other,  but  in  respect  to  the  outside  world  they  are 
brokers  and  commission  merchants  for  the  producers,  con- 
sumers, shippers  and  merchants  whom  they  represent.  For 
many  years  the  board  has  so  used  its  franchises,  and  its  mem- 
bers have  so  conducted  their  business,  as  that  it  has  become 
of  vast  commercial  influence,  and  fixes  the  market  values  of 
grain  and  agricultural  products  for  a  large  territory,  and  the 
fluctuations  in  prices  upon  its  floors  powerfully  affect  the  mar- 
ket prices  of  the  necessaries  of  life  throughout  the  country  and 
the  world.  The  great  power  and  influence  which  .the  board 
possesses  in  dictating  market  values,  are  owing  to  the  vast 
aggregation  of  products  which  are  drawn  to  its  portals  for  a 
market,  and  are  bought  and  sold  upon  its  floors,  and  wliich 
pay  tribute  and  toll,  in  the  shape  of  commissions,  to  its  mem- 
bers. The  great  bulk  of  this  business, — though  in  form,  and 
as  between  the  members,  the  mere  private  and  individual  deal- 
ings of  such  members, — is  in  reality  the  business  of  the  nu- 
merous producers,  consumers,  merchants  and  shippers  for 
and  on  behalf  of  whom  these  members  deal.  A  potential 
11—127  HJi. 
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factor  in  attracting  this  accumulation  of  business  to  the  halls 
of  the  exchange,  and  in  vesting  the  board  with  this  power  to 
regulate  and  determine  the  market  prices  of  grain  and  provi- 
sions, is  the  fact  that  many  years  ago  the  board  admitted  and 
invited  the  telegraph  companies,  which  are  qtuisi  public  cor- 
porations, to  the  floors  of  the  exchange,  and  permitted  and 
encouraged  them  to  gather  market  quotations,  showing  the 
changes  and  fluctuations  in  the  prices  of  the  various  products 
as  they  occurred,  and  send  instantaneous  information  from 
the  floors  of  the  board,  by  means  of  telegraph  lines  and  in- 
struments, to  all  the  principal  towns  and  cities,  and  by  means 
of  ticker  circuits  to  the  places  of  business  of  all  persons  de- 
sirous of  such  information,  which  information  was  furnished 
to  all  persons  and  corporations,  without  discrimination,  who 
were  willing  to  receive  and  pay  for  the  same.  In  this  way 
the  business  of  the  country  in  buying  and  selling  agricultural 
products  has  been  brought  undei^  the  control  of  the  market 
values  for  such  products  as -fixed  and  determined  on  the  Board 
of  Trade,  and  the  business  of  dealing  in  such  products  has 
been  brought  to  conform  to  the  method  of  receiving  instanta- 
neous and  continuous  market  reports,  inaugurated,  and  for 
years  persisted  in,  by  the  Board  of  Trade  and  the  telegraph 
companies.  This  market  news  is  a  species  of  property,  and 
if  the  statistics  with  reference  to  the  individual  business  of 
the  members  of  the  association,  and  the  aggregate  business 
of  its  members,  had  from  the  start  been  gathered  and  com- 
piled at  the  expense  of  its  members,  and  for  their  sole  use,  it 
may  be  it  would  have  been  strictly  private  property  held  in 
trust  by  the  board  for  the  use  and  benefit  of  such  members, 
and  wholly  free  from  any  public  interest  therein.  But  the 
board  did  not  so  exercise  its  franchises  and  so  conduct  its 
business,  but  admitted  the  telegraph  companies  to  the  floor 
of  its  exchange,  and  permitted  and  encouraged  them,  from 
day  to  day  and  year  after  year,  to  gather  these  statistics  of 
the  dealings  on  the  board,  and  telegraph  them,  immediately 
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as  they  were  made,  throughout  the  land,  to  whomsoever  would 
pay  for  such  information,  until  the  business  of  the  country 
had  adapted  itself  to  these  means  and  appliances,  and  th& 
point  was  reached  when  the  quotations  upon  the  board  were 
puissant  to  determine  the  market  values  of  the  products  of 
the  country,  and  all  persons  dealing  in  such  products  could 
not,  without  the  knowledge  and  bene&t  of  these  immediate 
quotations,  intelligently  and  safely  so  deal. 

The  facts  that  the  Board  of  Trade  is  a  private  corporation^ 
and  that  the  dealings  between  its  members  are  private  busi- 
ness, such  as  is  transacted  between  dry  goods,  grocery  and 
commisBion  merchants,  and  that  the  statistics  of  these  deal- 
ings, collected  as  we  have  stated,  are  private  property,  are  not 
conclusive  that  such  statistics  are  not  charged  with  a  public 
interest,  and  that  there  is  no  duty  due  the  public  in  respect 
thereto.  In  the  case  of  Mann  v.  People  of  Illinois,  94  U.  8, 
113,  the  Supreme  Court  of  the  United  States  recognized  and 
followed  the  doctrine,  that  when  private  property  is  devoted 
to  a  public  use,  and -becomes  affected  with  a  public  interest, 
it  ceases  to  he  juris  privati  only,  and  is  subject  to  public  regu- 
lation. The  court  there  said :  "Property  does  become  clothed 
with  a  public  interest  when  used  in  a  manner  to  make  it  of 
public  consequence,  and  affect  the  community  at  large.  When, 
therefore,  one  devotes  his  property  to  a  use  in  which  the  public 
has  an  interest,  he,  in  effect,  grants  to  the  public  an  interest 
in  that  use,  and  must  submit  to  be  controlled  by  the  public 
for  the  common  good,  to  the  extent  of  the  interest  he  has  thus 
created." 

Assuming  these  market  quotations  and  reports  are  property, 
and  the  private  property  of  the  Board  of  Trade,  yet  if  they 
have  been  so  used  by  the  board,  and  by  the  telegraph  compa- 
nies with  the  knowledge  and  consent  of  the  board,  as  to  be- 
come affected  with  a  public  interest,  then  they  are  subject  to 
such  public  regulation  by  the  legislature  and  the  courts  as  is 
necessary  to  prevent  injury  to  such  public  interest.    The  doc- 
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trine  in  question  has  application  both  to  the  property  of  indi- 
viduals and  of  corporations,  and  it  is  therefore  immaterial 
that  any  such  corporation  may  be  a  mere  private  corporation. 
If  the  interest  is  public,  then  it  is  necessarily,  to  all  alike, 
common  to  all,  and  upon  equal  terms.  The  doctrine,  as  ap- 
plied to  the  matter  of  these  market  quotations,  would  forbid 
that  a  monopoly  should  be  made  of  them  by  furnishing  them 
to  some  and  refusing  them  to  others  who  are  equally  willing 
to  pay  for  them  and  be  governed  by  all  reasonable  rules  and 
regulations,  and  would  prevent  the  Board  of  Trade  or  the  tele- 
graph companies  from  unjustly  discriminating  in  respect  to 
the  parties  who  will  be  allowed  to  receive  them. 

The  market  information  here  involved  is  not  collected  by 
the  hoard  merely  for  the  use  of  the  members  of  the  associa- 
tion. For  many  years  it  was  gathered  and  disseminated  by 
the  telegraph  companies,  and  sent  to  all  alike  who  would  pay 
for  it,  wholly  regardless  of  any  question  of  membership  in  the 
board.  The  change  that  has  been  made  by  section  20  of 
rule  4,  in  respect  to  this  commercial  news  department,  seems 
to  be  more  colorable  than  substantial,  and  appears  to  be  in- 
tended merely  to  enable  the  board  to  make  a  monopoly  of 
such  news.  At  first  the  telegraph  companies,  by  their  paid 
agents,  gathered  the  statistics,  and  telegraphed  them  from  the 
floors  of  the  exchange.  Now,  the  board  appoints  and  pays 
the  agents  who  collect  the  statistics  and  transmit  them  to  the 
central  telegraph  oflBce  of  the  Western  Union  Telegraph  Com- 
pany, from  whence  they  are  distributed  to  the  approved  cor- 
respondents. But  nine-tenths  of  the  expense  of  this  service 
of  collecting  the  market  reports  is  refunded  to  the  board  by 
the  telegraph  company. 

The  question  here  is  not  one  of  withholding  altogether  in- 
stantaneous quotations  and  information  respecting  the  prices 
at  which  grain  and  provisions  are  being  sold  upon  the  market 
of  the  exchange,  nor  one  of  discriminating  between  its  own 
members  and  such  persons  as  are  not  members,  in  giving  such 
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information.  Before  the  board  itself  assumed  to  control  the 
sending  of  this  news,  no  discrimination  was  made  in  distribut- 
ing it  between  those  who  were  and  those  who  were  not  mem- 
bers of  the  board,  and  since  the  change  was  made,  a  very  large 
proportion  of  the  approved  correspondents  are  not  members, 
and  the  rule  contemplates  that  persons  other  than  members 
should  be  such  correspondents.  The  question  is,  can  the 
board  so  conduct  its  affairs  for  a  long  term  of  years  as  to  cre- 
ate a  standard  market  for  agricultural  products,  and,  acting 
in  concert  or  combination  with  the  telegraph  companies,  build 
up  a  great  system  for  the  instantaneous  and  continuous  indi- 
cation of  that  market  and  its  fluctuations,  until  the  public 
and  all  persons  dealing*  in  such  products  conform  their  busi- 
ness to  this  system,  and  until,  by  the  usage  and  custom  of 
merchants,  thus  advanced  by  the  methods  adopted  by  the 
board  and  telegraph  companies,  such  instantaneous  market 
quotations  become  necessary  to  the  successful  and  safe  trans- 
action of  business,  and  uiitil  such  system  has  become  impressed 
and  affected  with  a  public  interest,  and  then  be  allowed  to  dis- 
criminate between  persons  and  parties,  and,  where  all  alike 
are  willing  to  conform  to  reasonable  rules  and  requirements, 
and  pay  for  the  information  desired,  say  that  one  shall  and 
another  shall  not  have  such  information.  If  the  board  has 
Buch  right,  and  these  corporations  are  lawfully  permitted  so 
to  do,  then  they  have  the  power  to  create  monopolies,  and 
dictate  who  shall  deal  in  the  agricultural  products  of  the 
country,  and  at  will  impoverish  or  enrich  merchants,  shippers 
and  producers. 

It  is  vain  to  say  that  the  ordinary  newspaper  reports  of  the 
state  of  the  market  are  all  that  are  necessary  to  legitimate 
dealers  in  grain  and  provisions.  The  business  of  the  country 
has  outgrown  such  condition,  and  this  very  largely  through 
the  methods  adopted  and  introduced  by  appellees  themselves. 
The  fact  that  fourteen  hundred  persons,  firms  and  corpora- 
tions are  in  receipt  of  these  instantaneous  market  reports,  and 
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are  willing  to  pay  therefor  the  large  fees  and  charges  demanded 
of  them  for  the  receipt  of  the  same,  is  proof  positive  that  a 
business  advantage  is  gained  by  immediate  knowledge  of  the 
condition  of  the  market.  The  persistent  efforts  of  the  Board 
of  Trade  itself  to  control  these  market  reports  are  an  indica- 
tion of  their  estimate  of  their  value. 

We  do  not  wish  to  be  understood  as  holding  that  the  Board 
of  Trade  is  bound,  by  law,  to  continue  the  business  of  collect- 
ing, and  funaishing  to  the  public,  market  quotations,  or  that 
it  may  not  voluntarily  abandon  such  business ;  but  we  hold, 
that  so  long  as  it  continues  to  carry  it  on,  either  directly  or 
indirectly,  it  must  do  so  without  unjust  discrimination  as  to 
persons,  and  must  furnish  market  quotations  to  all  who  may 
desire  to  obtain  them  for  lawful  purposes,  and  upon  the  same 
terms. 

There  is  no  question  involved  in  this  case  of  gambling  con- 
tracts, or  of  so-called  "bucket  shops."  There  is  no  evidence 
in  the  record  tending  to  show  that  appellant  is  engaged  in  a 
gambling  business  or  dealing  in  "puts"  and  "calls,"  and  it  is 
admitted  that  the  business  it  is  doing  is  not  in  violation  of  law. 

We  think  the  case  made  by  the  bill  of  complaint  and  the 
proofs  brings  it  within  the  rule  announced  by  the  Supreme 
Court  of  the  United  States  in  Munn  v.  People  of  Illinou,  supra, 
and,  in  our  opinion,  it  was  error  in  the  circuit  court  to  dis- 
miss the  bill  for  want  of  equity,  and  error  in  the  Appellate 
Court  to  aflBrm  the  decree  of  dismissal. 

The  judgment  of  the  Appellate  Court  and  the  decree  of  the 

circuit  court  are  reversed,  and  the  cause  is  remanded^io  the 

circuit  court  for  further  proceedings  in  conformity  with  this 

n,  and  with  leave  to  both  parties  to  take  such  further 

ony  as  they  may  deem  advisable. 

Judgment  reversed. 
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Louis  Wight  et  al. 

V, 

Michael  Sampteb  et  al. 

Filed  at  Ottawa  January  26, 1889. 

1.    Trust— whether  a  trust  arises^one  creditor  receiving  assignment 
of  other  aecurHies,  whether  he  takes  as  trustee  for  another  creditor,    A 
partnership  firm  being  indebted  to  A  in  the  sum  of  $25,000  and  to  B  in 
the  sum  of  $15,000,  and  in  failing  ciroumstances,  it  was  agreed  by  the 
parties  that  A  should  advance  to  the  debtor  firm  $15,000  and  B  $5000, 
which  was  done,  and  judgment  notes  were  given  by  the  debtors,  to  A 
for  $40,000,  and  to  B  for  his  $15,000  and  further  advances,  but  the  note  to 
A  was  left  with  the  debtor  firm,  who  agreed  to  enter  judgment  there- 
on if  necessary  to  protect  A.    Afterward  B,  by  persuasion  and  threats, 
obtained  possession  of  A*s  note,  and  took  steps  for  the  entry  of  judg- 
ment on  his  own  notes.    To  prevent  thivS,  A  agreed  to  guarantee  the 
payment  of  $10,000  of  the  debt  of  B,  and  that  if  judgment  should  be 
entered  for  the  balance  of  B*s  debt,  it  should  have  priority  over  any 
judgment  in  favor  of  A.    New  notes  were  given  to  B,  $10,000  of  which 
"^'CTe  guaranteed  by  A,  and  all  the  notes  were  left  with  an  attorney  und-sr 
a  letter  of  direction,  signed  by  A  and  B,  that  no  judgment  should  be 
taken  on  any  of  them  without  the  order  of  A.    The  debtor  firm  after- 
ward gave  judgment  notes  to  other  persons,  and  notified  A  of  that  fact, 
and  induced  him  to  accept  notes  and  accounts,  or  run  the  risk  of  get- 
ting nothing.    The  guaranteed  notes  were  paid,  and  part  of  the  residue 
due  to  B,  'Who  obtained  judgment  for  the  balance,  and  by  creditor's  bill 
^^ght  to  coerce  payment  of  his  judgment  from  A,  on  the  ground  that 
held  the  notes  and  accounts  assigned  to  him,  as  trustee :    Held,  that 
»   ecree  holding  A  liable  was  erroneous,  and  that  the  bill  should  have 
been  dismissed. 

•  ^^^mtACTstrict  construction,  in  equity.  Where  one  of  two  cred- 
oth^^'  ^  failing  firm,  by  unfair  means,  gains  an  advantage  over  the 

^^f  ancj  thereby  secures  a  contract  giving  him  certain  preferences, 
a  8t^^^  obtaining  the  preferences  will  be  entitled  to  no  other  than 
j,g  ^^  conatraction  of  the  contract,  in  a  court  of  equity,  and  it  will  not 
aec^^.^^^^  so  as  to  prevent  the  other  creditor  from  accepting  other 
^^stor  b.±&  protection,  voluntarily  given  by  the  debtor. 


Qf  '   ^^Oi  ^vxx>k:nce— <o  vary  written  contract.    A  and  B,  two  creditors 

to  ti        ^nter^^  into  an  agreement  that  the  former  should  guarantee 

^otea^  ^^^fer  ^   X^art  of  his  debt,  and  thereupon  the  debtor  gave  new 

^  ^eta,  ^^    *o  a  portion  of  which  A  gave  a  WTitten  guaranty,  of 
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payment,  and  both  the  ore di tors  left  their  notes  with  an  attorney,  -with 
a  letter  of  instructions,  signed  by  them,  describing  the  notes,  and  re- 
citing therein,  "we  retain  yon  as  onr  attorney  in  connection  with  the 
same.  *  *  *  We  hereby  jointly  and  severally  instruct  and  direct  you 
to  take  no  action  whatever  on  said  notes,  or  any  or  either  of  them,  and 
not  to  enter  judgment  thereon  until  instructed  so  to  do  by  the  said" 
A,  or  his  agent :  Held,  that  the  notes,  the  guaranty,  and  the  letter  of 
instructions,  constituted  the  written  contract  of  the  parties,  A  and  B, 
and  that  parol  evidence  was  not  admissible  to  vary,  alter,  add  to  or 
contradict  its  terms,  and,  therefore,  it  was  not  competent  for  B  to  show 
an  oral  agreement  of  A  to  pay  his  claim  out  of  any  notes  and  accounts 
he  might  thereafter  receive  from  the  debtor  firm. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Oliver  H.  Horton,  Judge,  presiding. 

This  is  a  bill  filed  on  December  28,  1885,  in  the  Circuit 
Court  of  Cook  County  by  the  appellees,  Michael  Sampler, 
Otto  Sampter,  Arnold  Sampter,  Morris  Sampter  and  Sigmund 
Simon,  composing  firm  of  M.  Sampter  Sons  &  Co.  of  New  York 
City,  against  appellants  Lewis  Wight  and  J,  Franklin  Wight, 
members  of  the  firm  of  Wight  Brothers  of  Boston,  Massachu- 
setts, and  Amalie  Beak,  Alfred  Bucher,  Mrs,  Alfred  Bucher, 

Joseph  Ullman,  Simon  Minchrod,  Seth  F.  Hanchett,  

Hecht.  The  bill  was  finally  dismissed  as  to  the  five  defend- 
ants last  named.  Amalie  Beak  and  Alfred  Bucher  prosecuted 
no  appeal  from  the  decree  of  the  Circuit  Court,  which  was  in 
favor  of  the  complainants  below.  This  appeal  is  prosecuted 
by  the  Wights  alone  from  the  judgment  of  the  Appellate  Court, 
which  affirmed  the  decree  of  the  Circuit  Court. 

Answers  were  filed  by  the  Wight  Brothers,  by  Amalie  Beak 
and  by  Alfred  Bucher  and  wife,  to  which  general  replications 
were  filed. 

The  bill,  as  originally  filed  and  as  subsequently  amended, 

.  is,  so  far  as  the  principal  defendants,  Beak  and  Bucher,  are 

concerned,  an  ordinary  crieditor^s  bill,  praying  for  discovery 

of  Assets,  injunction,  receiver,  etc.    It  alleges  that  complain- 


Digitized  by  VjOOQIC 


Wight  et  al.  v.  Sampter  et  aL  169 

Statement  of  the  oaBo. 

ants  recovered  a  judgment  by  confession  for  $9943.00  on  De- 
cember 28,  1885,  in  the  Superior  Court  of  Cook  Co.,  against 
Beak  and  Bucher,  upon  which  there  was  due,  when  the  bill 
was  filed,  the  sum  of  $7716.40  ;  that  execution  had  been  issued 
on  the  same  and  returned  unsatisfied ;  that  on  December  26, 
1885,  judgments  by  confession  were  entered  up  in  the  same 
court  against  Beak  &  Bucher,  one  for  $27,200.00  in  favor  of 
said  UUman,  and  one  for  $8400.00  in  favor  of  said  Minchrod ; 
that,  under  executions,  issued  upqn  the  last  named  judgments, 
the  Sheriff  of  Cook  County  had  levied  upon,  and  then  had  in 
his  hands,  the  stock  in  trade  of  Beak  &  Bucher,  who  were 
carrying  on  a  wholesale  fur  and  cloak  business  in  Chicago ; 
that  such  stock  is  insufficient  to  satisfy  the  executions  so  levied 
upon  it ;  that  Beak  &  Bucher  had  a  large  number  of  outstand- 
ing accounts  against  parties  in  Illinois  and  other  States,  some 
of  which  have  been  assigned  to  Wight  Brothers  and  some  re- 
main unassigned ;  that,  on  August  10,  1885,  complainants, 
being  creditors  of  Beak  &  Bucher,  to  the  amount  of  about 
$20,000.00  and  being  desirous  of  forcing  the  collection  of  their 
claim,  made  what  is  alleged  to  be  "an  agreement  partly  oral 
and  partly  evidenced  by  writing"  with  Wight  Brothers,  who 
were  also  creditors  of  Beak  &  Bucher  to  the  amount  of  about 
$40,000.00,  but  were  opposed  to  beginning  legal  proceedings 
against  them,  by  the  terms  of  which  complainants  agreed  to 
abstain  from  legal  proceedings,  and,  in  consideration  thereof, 
Wight  Bros,  agreed  to  and  did  guarantee  $10,000.00  of  the 
debt  due  to  complainants  from  Beak  &  Bucher,  and  Wight 
Bros,  are  also  alleged  to  have  agreed  "to  take  charge  of"  the 
balance  of  the  claim  of  complainants  represented  by  a  judg- 
ment note,  dated  August  10, 1885,  for  $9706.40,  and  "force  it 
against  said  principal  defendants  whenever  they,  Wight  Bros., 
would  find  it  necessary  to  do  so  for  the  interests  of"  complain- 
ants ;  that  this  arrangement  was  known  to  Beak  &  Bucher ; 
that  complainants  thereafter  looked  to  Wight  Bros,  to  protect 
their  interests ;  that  the  assignment  of  the  said  accounts  to 
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Wight  Bros,  on  December  26,  1885,  in  liquidation  of  their 
own  indebtedness  against  Beak  &  Bucher,  was  in  fraud  of  the 
rights  of  complainants ;  that  Wight  Bros,  intended  thereby  to 
collect  their  own  claim  and  leave  that  of  complainants  uncol- 
lected; that  complainants  are  "equitably  entitled  either  to 
have  a  portion  of  said  claims  or  all  of  them  assigned  to  them ;" 
that  "Wight  Bros,  are  trustees  for  orators  in  that  behalf"  and 
have  no  property  in  Illinois  subject  to  execution;  that  the 
accounts  so  assigned  are  believed  to  be  from  $20,000.00  to 
$30,000.00 ;  that  the  UUman  judgment  was  entered  for  more 
than  was  due ;  that  the  Minchrod  judgment  did  not  represent 
a  bona  fide  indebtedness ;  that  the  Weight  Bros,  are  interested 
in  such  judgments,  and  the  amount  of  such  interest  should 
go  to  complainants,  and  to  the  extent  thereof  Ullman  and 
Minchrod  are  trustees  for  complainants ;  that  Beak  &  Bucher 
have  no  property  except  said  stock  and  accounts ;  that  Beak 
&  Bucher  owned  a  retail  store  and  stock  of  goods  therein  at 
Milwaukee,  Wisconsin,  and  have  transferred  said  stock  to  one 
Hecht,  their  employe,  and  manager,  in  fraud  of  their  credit- 
ors, etc.  The  prayer  of  the  bill  is  that  Hecht  be  enjoined 
from  interfering  with  the  stock  and  that  Wight  Bros,  be  en- 
joined from  removing  the  books  of  account  out  of  the  juris- 
diction and  from  collecting  or  assigning  the  accounts. 

The  answer  of  Wight  Brothers  admits  that  the  judgment  in 
favor  of  complainants  was  rendered,  but  charges  that  the  debt 
represented  by  it  had  been  paid  and  satisfied,  and  that  an 
alias  execution  had  been  issued  upon  it.  Which  was  then  in 
the  sheriff's  hands  subject  to  executions  in  favor  of  Henry  G. 
Savage  and  Ullman  and  Minchrod ;  alleges,  that  the  Minchrod 
judgment  was  entered  for  the  benefit  of  complainants  at  the 
request  of  Beak  &  Bucher,  and  that  the  Sheriff  has  realized 
out  of  the  property  of  Beak  &  Bucher  and  applied  upon  the 
execution  issued  upon  the  Minchrod  judgment  the  sum  of 
$3337.17,  and  that  $3337.17  of  said  amount  has  been  paid 
to  and  received  by  complainants ;  that,  when  complainants' 
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judgment  was  entered,  the  sheriflf  was  in  possession  of  the 
stock  of  Beak  &  Bucher  under  an  execution  in  favor  of  Savage 
for  $2867.60,  being  a  first  lien,  and  the  executions  in  favor 
of  Ullman  and  Minchrod,  the  latter  being  second  liens  and 
I  sharing  pro  rata  as  between  the  two ;  that,  on  December  28, 

j  1886,  complainants  began  an  action  on  the  case  for  $5000.00 

*  damages  against  Wight  Brothers  in  the  Circuit  Court,  which 

I  action  is  still  pending  and  involves  the  same  matters  involved 

in  the  present  suit;  further  alleges,  that,  on  December  26, 
1885,  Beak  &  Bucher  sold  and  assigned  all  their  book  accounts 
and  two  notes  owned  by  them  to  Wight  Brothers  in  payment 
I  of  $25,000.00  of  an  indebtedness  of  $32,422.70  then  due  to 

I  Weight  Bros,  from  Beak  &  Bucher ;  that  Wight  Bros,  have  no 

security  for  the  remaining  $7422.70  of  their  indebtedness 
which  is  still  due  to  them  from  Beak  &  Bucher ;  that  the  value 
of  said  accounts  and  notes  is  less  than  the  $25,000  paid  off  by 
their  assignment ;  admits  that  defendants  signed  the  written 
directions,  dated  August  10,  1885,  and  hereinafter  set  forth, 
to  the  attorneys  of  complainants,  and  that  they  guaranteed 
$10,000.00  of  complainants*  claim  against  Beak  &  Bucher, 
which  has  since  been  paid ;  but  the  answer  denies,  that  Wight 
Bros,  made  any  agreement  in  relation  to  the  balance  of  com- 
plainants' claim,  to-wit:  the  note  for  $9706.40,  except  as 
I  contained  in  the  writing  of  August  10,  1885 ;  denies  that  de- 

fendants agreed  to  take  charge  of  the  claim  for  $9706.40  or 
to  force  it  against  Beak  &  Bucher,  or  that  they  did  so,  but 
avers  that  said  claim  was  put  into  the  hands  of  complainants' 
own  attorneys,  to  whom  also  Wight  Bros,  entrusted  their  own 
notes  under  said  written  directions ;  alleges,  that  complain- 
'  ants  and  their  attorneys  collected  $2000.00  of  said  $9706.40 ; 
denies  that  defendants  have  any  interest  in  the  Ullman  and 
Minchrod  judgments,  or  that  the  assignment  of  the  accounts 
was  in  fraud  of  the  rights  of  complainants,  or  that  defendants 
have  taken  any  action  against  Beak  &  Bucher  upon  their  own 
notes  mentioned  in  the  writing  of  August  10,  1885,  or  that 
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they  knew  of  the  Ullman  and  Minehrod  notes  until  December 
26, 1885 ;  denies  that  Wight  Brothers  are  trustees  for  complain- 
ants or  that  complainants  are  entitled  to  any  of  said  accounts. 
The  answer  of  Wight  Brothers  further  sets  up  the  arrangement 
of  March  10,  1885,  and  the  circumstances  connected  with  the 
execution  of  the  writing  of  August  10,  1885,  substantially  as 
stated  in  the  opinion. 

The  answer  of  Alfred  Bucher  is  the  same  as  that  of  Wight 
Brothers ;  it  further  alleges,  that  Beak  &  Bucher,  on  Decem- 
ber 26, 1885,  being  embarrassed  and  unable  to  go  on  in  busi- 
ness, and  owing  Savage  $2700.00,  Ullman  $22,483.45,  (then 
supposed  to  be  $26,200.00),  Wight  Brothers  $32,422.70, 
Sampter  Sons  &  Co.  $7716.40,  assigned  to  Wight  Brothers 
two  notes  of  $2500.00  each,  received  from  Hecht  in  payment 
for  the  Milwaukee  stock,  and  all  the  book  accounts,  in  return 
for  a  cancellation  of  $25,000.00  of  indebtedness,  and  confessed 
judgments  in  favor  of  Savage,  Ullman  and  Minehrod,  the  first 
to  be  a  first  lien  on  the  stock  and  the  last  two  to  be  a  second 
lien  sharing  pro  rata,  and  that  the  Minehrod  judgment  repre- 
sented the  debt  due  to  complainants;  that  the  Milwaukee 
stock  was  fairly  sold  to  Hecht  for  $10,000,  which  has  been 
used  in  payment  of  debts;  that  $3737.17  has  been  realized 
on  the  Minehrod  judgment  and  paid  to  complainants  and  ac- 
cepted by  them,  etc. 

It  was  afterwards  agreed  that  the  attorneys  of  appellants 
should  collect  the  accounts  and  notes  so  assigned,  and  it  is 
admitted,  that  $19,000.00  have  been  collected. 

The  Circuit  Court,  in  its  decree,  found  the  allegations  of  the 
bill  to  be  true,  and  that,  after  August  10, 1885,  Wight  Brothers 
stood  in  a  relation  of  trust  towards  complainants  as  to  the 
claim  of  the  latter  against  Beak  &  Bucher ;  that,  on  December 
26, 1885,  Wight  Brothers  could  have  made  the  claim  of  com- 
plainants out  of  Beak  &  Bucher's  assets  but  failed  to  do  so, 
that  by  collusion  they  received  claims  amounting'to  the  actual 
value  of  about  $20,000.00  and  used  the  eame  in  payment  of 
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their  own  debt ;  that  Wight  Brothers  on  August  10, 1885,  had 
agreed  to  first  pay  complainants'  claim  out  of  the  claims  that 
might  be  assigned  to  them ;  that  Wight  Brothers  were  bound  to 
hold  the  notes  and  claims  assigned  to  them  in  trust  to  first  pay 
complainants  and  then  to  pay  themselves;  that  $19,000.00 
have  been  collected  and  $3337.17  paid ;  it  is  then  decreed,  that 
Wight  Brothers  and  Beak  and  Bucher  pay  to  complainants 
$4773.00,  the  balance  due  to  them  from  Beak  &  Bucher, 
"which  sum  has  come  to  the  hands  of  said  Wight  Brothers 
from  the  assets  of  said  Beak  &  Bucher ;  and  which,  in  equity, 
they  now  hold  in  trust  for  the  said  complainants." 

The  following  agreement  in  the  form  of  a  letter  was  execu- 
ted by  the  subscribers  on  August  10,  1885-: 

"Chicago,  Augmt  10th,  1885. 
"Messrs Attoxneys  at  Law: 

"Gentlemen — ^We  have  this  day  deposited  with  you  the 
following  notes  of  Beak  k  Bucher,  of  Chicago,  Illinois,  and 
retain  you  as  our  attorneys  in  connection  with  same : 

"First — The  note  for  $9706.40,  dated  Chicago,  August  10th, 
1885,  payable  to  the  order  of  M.  Sampter  Sons  &  Co.,  one 
day  after  date,  with  power  of  attorney  to  confess  judgment 
thereto  annexed. 

"Second — Note  for  forty  thousand  dollars,  dated  Chicago, 
March  14th,  1885,  payable  to  the  order  of  Wight  Brothers, 
due  one  day  after  date,  with  warrant  of  attorney  to  confess 
judgment  thereto  annexed. 

"Third — Note  for  ten  thousand  dollars,  dated  Chicago,  Au- 
gust 10th,  1885,  payable  to  the  order  of  Wight  Brothers,  one 
day  after  date,  with  warrant  of  attorney  to  confess  judgment 
thereto  annexed. 

"We  hereby  jointly  and  severally  instruct  and  direct  you  to 
take  no  action  whatever  on  said  notes,  or  any  or  either  of 
them,  and  not  to  enter  judgment  thereon  until  instructed  so 
to  do  by  the  firm  of  Wight  Brothers,  or  some  member  of  said 
firm,  or  by  the  agent  thereof.     In  case  judgment  is  entered 
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on  said  notes  or  any  of  the  same,  at  any  time  hereafter,  un- 
der said  instructions  or  otherwise,  you  are  directed  and  in- 
structed to  prefer  said  claim  of  M.  Sampter  Sons  &  Co.  over 
said  claim  of  said  Wight  Brothers,  and  to  make  said  claim  of 
said  M.  Sampter  Sons  Sc  Co.  a  lien  upon  the  property  of  said 
Beak  &  Bucher  prior  to  said  claim  of  Wight  Brothers,  or  any 
members  thereof.  ^  Sampter  Sons  &  Co., 

(Signed)  Wight  Brothers." 

The  following  guarantee  was  executed  on  August  10, 1885: 
"For  and  in  consideration  of  the  sum  of  one  dollar  to  us  in 
hand  paid,  the  receipt  of  which  is  hereby  acknowledged,  and 
in  further  consideration  of  the  extension  of  the  time  of  pay- 
ment of  ten  thousand  dollars  of  the  amount  of  the  indebted- 
ness due  at  this  time  from  Messrs.  Beak  &  Bucher  of  Chicago, 
Dlinois,  to  Messrs.  M.  Sampter  Sons  &  Co.  of  New  York,  the 
evidences  of  which  indebtedness  are  now  surrendered  and 
cancelled,  which  said  extension  is  shown  by  five  cei-tain  prom- 
isory  notes  hereinafter  described,  and  in  consideration  of  the 
benefit  accruing  to  the  firm  of  Wight  Brothers  of  Boston, 
Massachusetts,  as  creditors  of  said  Beak  &  Bucher,  from  such 
extension,  that  said  firm  of  Wight  Brothers,  and  J.  Franklin 
Wight,  a  member  thereof,  do  hereby  jointly  and  severally 
guarantee  the  payment  at  maturity  of  each  and  all  of  the  fol- 
lowing promissory  notes  of  Beak  &  Bucher,  about  to  be  execu- 
ted by  said  Beak  &  Bucher  and  delivered  to  M.  Sampter  Sons 
&  Co.,  concurrent  with  the  execution  of  this  guaranty  and  by 
me: 

note  of  B.   &   B.  for  two  thousand  dollars, 
July  14th,  1885,  payable  three  months  after 

te  of  B.  &  B.  for  two  thousand  dollars,  dated 
1st,  1885,  payable  three  months  after  date. 
I  of  B.  &  B.  for  two  thousand  dollars,  dated 
J5,  payable  three  months  after  date. 
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"Fourth — Note  of  B.  &  B.  for  two  thousand  dollars,  dated 
Chicago,  August  13th,  .1885,  payable  three  months  after  date. 
"Fifth — ^Note  of  B.'  &  B.  for  two  thousand  dollars,  payable 
three  months  after  date. 

"Failure  to  pay  any  one  of  said  notes  at  maturity  shall 
constitute  a  breach  of  this  guaranty. 

"Witness  our  hahds  this  10th  day  of  August,  1885. 

W^ioHT  Brothers, 
J.  Franklin  Wight." 

It  furthermore  appears  from  the  evidence  that  in  Decem- 
ber, 1885,  Beak  &  Bucher  executed  judgment  notes  to  three 
of  their  creditors.  Savage,  (Jllman,  Minchrod,  the  latter  for 
the  benefit  of  M.  Sampter  Sons  &  Co. ;  that,  on  December  26, 
1885,  the  attorneys  of  Beak  &  Bucher  had  the  papers  pre- 
pared, necessary  to  the  entry  of  judgments  on  said  notes,  so 
as  to  give  Savage  the  first  lien  on  the  stock  and  UUman  and 
Minchrod  the  second  liens  thereon,  and,  during  the  forenoon 
of  that  day,  J.  F.  Wight  was  for  the  first  time  informed  by 
Bucher  and  his  attorneys  of  the  existence  of  said  notes,  and 
was  told  that  judgments  were  to  be  entered  up  in  favor  of 
Savage,  Ullman  and  Minchrod  in  the  afternoon,  and  that  un- 
less he  accepted  the  accounts  and  Hecht  notes  in  payment  of 
§25,000.00  of  his  indebtedness  he  would  get  nothing,  and 
that  all  the  arrangements  were  perfected  to  enter  such  judg- 
ments before  judgments  could  be  entered  on  the  notes  men- 
tioned in  the  letter  of  August  10,  1885,  by  the  attorneys  to 
whom  the  same  was  addressed ;  that  thereupon  the  accounts 
were  assigned  to  Wight  Brothers,  and  they  cancelled  $25,- 
000.00  of  their  indebtedness  against  Beak  &  Bucher ;  that  in 
the  afternoon  of  December  26,  1885,  judgments  were  entered 
in  favor  of  Savage  for  $2857.60,  Ullman  for  $27,200.00  and 
Minchrod  for  $8400.00 ;  that  the  stock  of  Beak  &  Bucher  was 
at  once  levied  upon,  and,  from  the  proceeds  of  such  levies. 
Savage  has  been  paid  in  full,  and  the  balance  of  the  proceeds 
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divided  pro  rata  between  UUman  and  M.  Sampter  Sons  & 
Co. ;  that  the  amount  received  by  the  latter  from  such  pro- 
ceeds is  $3300.00  or  thereabouts. 

So  much  of  the  balance  of  the  testimony,  as  is  necessary 
to  understand  the  points  involved,  is  set  forth  in  the  opinion. 

Messrs.  Weigley,  Bulklet  &  Gray,  for  the  appellants : 

For  any  misfeasance  or  non-feasance  of  an  agent  or  trustee, 
resulting  in  damage  to  tlie  principal  or  cestui  que  trust,  a  suit 
at  law  is  the  proper  remedy.  Doyk  v.  Murphy,  22  111.  502 ; 
Steele  v.  Clark,  77  id.  471;  Hun  v.  Cary,  82  N.  Y.  70. 

An  action  of  assumpsit  will  lie  against  a  trustee,  at  the  suit 
of  the  cestui  que  trust,  for  money  received  or  property  disi)osed 
of  by  him,  the  same  being  the  money  or  property  of  the  cestui 
que  trust.     Catlin  v.  Birchard,  13  Mich.  110. 

A  party  having  obtained  a  contract  by  fraud  or  unfair 
means,  can  have  no  relief  from  a  court  of  equity,  based  on 
such  contract.  Fortier  v.  Darst,  31  111.  212 ;  CathcaH  v.  Rob- 
inson,  5  Pet.  264;  Tamm  v.  Lavalle,  92  111.  263;  Thorp  v. 
McCuUwm,  1  Gilm.  614;    Taylor  v.  Merrill,  55  111.  52. 

The  reason  why  equity  will  decree  specific  performance  of 
a  contract  is,  because  damages  at  law  may  not,  in  the  par- 
ticular case,  afford  an  adequate  remedy.  2  Story's  Eq.  Jur, 
sees.  717,  716,  note  2;  Duff  v.  Fisher,  15  Cal.  381. 

Equity  will  nofe  decree  specific  performance  of  a  contract 
respecting  personalty.  (Pierce  v.  Plumb,  74  111.  326.)  Nor 
contracts  for  personal  services.  (Hamblin  v.  Dunneford,  2  Edw. 
529 ;  Stocher  v.  Brockelbank,  3  M.  &  G.  266.)  Nor  of  a  con- 
tract that  is  uncertain  and  indefinite.  (Hassutt  v.  Yielding,  2 
Sch.  &  Lefr.  554;  Blanchard  v.  Railroad  Co.  31  Mich.  44; 
Bowman  v.  Cunningham.,  78  111.  48.)  Nor  one  that  lacks  mu- 
tuality, or  is  unconscionable.  Lear  v.  Choteau,  23  111.  39 ; 
Cathcart  v.  Robinson,  5  Pet.  264 ;  Marble  Co.  v.  Ripley,  10 
Wall.  339 ;  Railroad  Co.  v.  Railroad  Co.  57  Pa.  St.  65. 


Digitized  by  VjOOQIC 


Wight  et  al.  v.  Sampter  et  al.  177 


Brief  for  the  Appellanto. 


A  trust  is  defined  to  be  an  equitable  right,  title  or  interest 
in  property,  real  or  personal,  distinct  from  the  legal  owner- 
ship.    2  Story's  Eq,  Jur.  sec.  964. 

Three  things  are  necessary  to  constitute  a  trust:  First, 
suflScient  words  to  raise  it;  second,  a  definite  subject;  and 
third,  a  certain  or  ascertained  object.  2*Story's  Eq.  Jur.  sec. 
964;  Cretvysv.  Coleman,  9  Ves.  319. 

A  court  of  equity  will  not  assume  jurisdiction  on  the  ground 
of  a  trust,  in  cases  where  a  mere  confidence  is  reposed  or  a 
credit  given.  Doyle  v.  Mwrphy,  22  111.  502 ;  Taylor  v.  Turner, 
87  id.  296;  Gibson  v.  Decius,  b2  id.  304;  Ashley  v.  Denton,  1 
Litt.  87 ;  Steele  v.  Clark,  77  111.  471 ;  Douglass  v.  Martin,  103 
id.  25. 

A  trust  win  not  be  decreed  on  the  ground  of  fiduciary  re- 
lations existing  between  parties,  when  the  purchaser  pays  his 
own  money  and  takes  title  to  himself,  unless  the  person  to- 
wards whom  the  fiduciary  relation  existed  had  some  interest, 
or  at  least  some  claim  or  reasonable  expectation  of  interest,  in 
the  property  claimed  to  be  affected  with  the  trust.  Rogers  v. 
Simmons,  55  111.  76. 

No  fiduciary  relation  was  created  between  Sampter  and 
Wight  by  reason  of  the  contract  entered  into  between  them, 
and  none  was  assumed  by  Wight.    Hall  v.  Joiner,  1  Eich.  186. 

The  rule  in  equity  is,  that  persons  standing  in  a  fiduciary 
relation  can  not  deal  on  their  own  account  with  the  thing  or 
the  persons  falling  within  that  trust  or  relation.  Dennis  v. 
McCagg,  32  HI.  429 ;  Norris  v.  Taylor,  49  id.  17. 

It  is  a  general  rule  of  law  that  when  parties  have  deliber- 
ately put  their  engagements  in  writing,  in  such  terms  as  im- 
port a  legal  obligation,  without  any  uncertainty  as  to  the  object 
or  the  extent  of  such  engagement,  it  is  conclusively  presumed 
that  the  whole  engagement  of  the  parties  and  the  extent  and 
manner  of  their  undertaking  were  reduced  to  writing.  Emery 
V.  Mohler,  69  111.  221 ;  Weaver  v.  Fries,  85  id.  356 ;  2  Wharton 
on  Evidence,  sec.  1014. 
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Parol  evidence  is  inadmissible  to  vary,  alter  or  change  the 
terms  of  such  contracts.  Ibid.,  and  Boorman  v.  Jenkins,  12 
Wend.  574;  Greenleaf  on  Evidence,  sec.  276;  RaU/road  Co. 
V.  Brant,  17  Bradw.  151. 

Mr.  E.  A.  Otis,  for  the  appellees: 

To  show  that  a  trust  existed  in  the  appellants  in  favor  of 
the  appellees,  in  respect  to  the  notes  and  accounts,  see  Davis 
V.  Hamlin,  108  111.  49 ;  Kerr  on  Fraud  and  Mistake,  (Bump's 
ed.)  151,  179 ;  Reed  v.  Peterson,  91  111.  295  ;  Perry  on  Trusts, 
166;  Beach  v.  Dyer,  93  111.  295;  Doyle  v.  Wiley,  15  id.  576; 
Trotter  v.  Smith,  69  id.  240. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

On  December  26, 1886,  appellants  were  bona  fide  creditors 
of  Beak  &  Bucher  to  the  amount  of  $32,422.70,  and,  on  that 
day,  cancelled  and  discharged  $25,000.00  of  such  indebtedness 
by  receiving  from  Beak  &  Bucher  an  assignment  of  notes  and 
book  accounts,  amounting  upon  their  face  to  something  over 
$27,000.00,  but  not  shown  to  have  been  actually  worth  more 
than  $25,000.00,  and  upon  which  it  is  conceded  that  only 
$19,000.00  had  been  collected  when  the  decree  in  this  cause 
was  entered.  On  the  same  day,  appellees  were  bona  fide  cred- 
itors of  Beak  &  Bucher  to  the  amount  of  $7716.40,  which  in- 
debtedness had  been  reduced,  at  the  date  of  the  said  decree, 
to  $4773.00,  the  latter  amount  being  the  sum,  which  appel- 
lants are  ordered  by  the  decree  to  pay  to  appellees. 

The  question  presented  for  our  determination  is  this :  Did 
the  appellants  hold  the  notes  and  accounts  assigned  to  them, 
or  the  proceeds  of  their  collection,  in  trust  for  appellees  upon 
such  terms  that  they  were  bound,  first  to  apply  the  same  to 
the  payment  of  the  $4773.00  due  to  appellees,  and  the  balance 
to  the  payment  of  the  $32,422.70  due  to  themselves,  or  were 
appellants  entitled  to  keep  and  apply  the  whole  of  such  notes 
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and  accounts,  or  the  proceeds  thereof,  upon  their  own  indebt- 
edness without  paying  anything  to  appellees  ?  The  theory  of 
the  bill,  and  upon  which  the  decree  is  based,  is,  that  appel- 
lants occupied  a  trust  relation  towards  appellees,  and,  by  rea- 
son thereof,  could  not  appropriate  to  their  own  use  any  of  the 
notes  and  accounts  of  Beak  &  Bucher  that  might  come  into 
their  hands,  until  they  had  first  paid  the  claim  of  appellees 
against  Beak  &  Bucher.  We  think  that  this  theory  was  an 
erroneous  one  under  the  facts  disclosed  by  the  record. 

On  December  26,  1885,  Henry  G.  Savage  and  Joseph  Till- 
man were  also  bona  fide  creditors  of  Beak  &  Bucher.  As  a 
part  of  the  arrangement,  by  which  the  notes  and  accounts 
were  used  to  pay  the  sum  of  $25,000.00  to  appellants,  Beak 
&  Bucher  also  made  provision,  by  confessing  judgments  and 
suflfering  executions  to  be  issued  thereon,  for  the  distribution 
of  the  proceeds  of  the  sales  of  their  stock  in  trade  between 
Savage,  Ullman  and  appellees,  Savage  to  be  first  paid  in  full, 
and  Ullman  and  appellees  to  be  next  paid  pro  rata.  The 
distribution  so  provided  for  was  carried  out,  and  appellees 
accepted  $3300.00  as  their  share  of  the  proceeds  of  the  stock 
sales.  That  part  of  the  arrangement  made  by  Beak  &  Bucher 
which  disposed  of  the  stock,  is  not  interfered  with  by  the  de- 
cree,  and  the  attack  upon  it  was  abandoned  by  the  dismissal 
of  the  bill  as  to  the  parties  interested  in  it. 

The  claim  of  the  trust  relation  is  based  upon  an  agreement 
made  between  appellants  and  appellees  on  August  10,  1885. 
Before  discussing  this  agreement  it  will  be  necessary  to  review 
the  circumstances,  out  of  which  it  grew,  and  which  led  up  to. 
its  execution. 

Early  in  March,  1885,  Beak  &  Bucher  telegraphed  to  ap- 
pellants at  Boston  and  to  appellees  at  New  York  to  come  to 
Chicago,  as  they  were  in  a  failing  condition  and  could  not  con- 
tinue their  business  without  help.  They  then  owed  appellants- 
$25,000.00  for  goods  purchased,  and  appellees  $15,000.00 
for  money  borrowed.     The  wife  of  Michael  Sampter  was  a 
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sister  of  Amalie  Beak's  husband  and  an  aunt  of  Bucher's  wife. 
At  Chicago  on  March  9  or  10,  1885,  it  was  agreed  between 
Michael  Sampter,  J.  F.  Wight  and  Bucher,  that  appellants 
should  advance  to  Beak  &  Bucher  $15,000.00,  and  that  appel- 
lees should  advance  to  them  $5000.00,  and  that  appellants  and 
appellees  "would  carry  Beak  &  Bucher  along  in  good  shape," 
and,  in  doing  so,  would  act  in  unison  and  in  good  faith  towards 
each  other,  putting  their  interests  together  and  neither  taking 
any  advantage  of  the  other.  The  advances  were  made  as 
agreed  during  the  following  spring.  On  March  9,  1885,  ap- 
pellees held  the  judgment  notes  of  Beak  &  Bucher  for  the 
$15,000.00  loaned  Jo  them,  and  obtained  other  judgment  notes 
for  the  subsequent  advances.  On  March  14,  1885,  Wight 
Brothers  received  from  Beak  &  Bucher  a  judgment  note  for 
$40,000.00  to  cover  the  existing  indebtedness  of  $25,000.00, 
and  the  advances  of  $15,000.00  afterwards  made,  but  confid- 
ing in  the  integrity  of  Bucher,  they  left  the  $40,000.00  note 
in  his  possession  with  the  understanding  that  he  should  have 
judgment  entered  upon  it,  in  case  financial  disaster  should 
suddenly  come  upon  his  firm. 

Michael  Sampter  swears  that  it  was  agreed  between  Wight 
and  himself  in  March,  1885,  that  the  appellees  should  be  pre- 
ferred, and  that  their  indebtedness  should  be  paid  first  in  case 
the  advances  of  $20,000.00  should  be  insufficient  to  prevent 
the  failure  of  Beak  &  Bucher.  Wight  and  Bucher  deny  this. 
They  both  swear  that  nothing  was  said  at  the  March  interview 
about  preferring  the  Sampters  in  the  event  of  a  suspension. 
We  think  the  weight  of  the  evidence  is  against  the  existence 
of  any  agreement  at  that  time  for  the  preference  of  appellees. 

During  the  spring  of  1885,  Arnold  Sampter  became  informed 
of  the  fact,  that  Wight  Brothers  had  left  their  judgment  note 
for  $40,000.00  in  the  hands  of  Beak  &  Bucher. 

On  August  10,  1885,  Arnold  Sampter  was  in  Chicago.  In 
the  forenoon  of  that  day  he  placed  the  judgment  notes  of  ap- 
pellees in  the  hands  of  his  attorneys  with  directions  to  prepare 
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the  papers  for  the  entry  of  judgment  on  that  day.  He  went 
to  Bucher  and  secured  possession  of  the  note  for  $40,000.00 
belonging  to  appellants.  He  only  obtained  it  by  much  per- 
suasion and  after  repeated  declinations  on  the  part  of  Bucher. 
He  says  himself  in  his  testimony :  "I  asked  for  it  and  insisted 
upon  having  it.  I  bulldozed  him  out  of  it ;  *  *  *  I  thought 
I  kind  of  had  Mr.  Wight  when  I  had  possession  of  that  note." 
In  the  afternoon  of  the  same  day  he  again  went  to  Beak  & 
Bucher  and  threatened  to  take  judgment  and  close  them  out. 
He  refused  securities  they  offered  him  to  prevent  his  doing  so. 
He  then  went  in  company  with  Bucher  to  the  Palmer  House 
to  see  J.  F.  Wight,  who  was  stopping  there.  Wight  says : 
"Mr.  Sampter  informed  me  that  he  had  instructions  from  his 
father  (Michael)  to  enter  up  judgment  notes  immediately 
against  Beak  &  Bucher,  that  the  papers  were  all  prepared  to 
do  it  in  case  it  was  necessary,  and  also  that  he  had  my  judg- 
ment note." 

The  evidence  shows  that  Wight  Brothers  would  have  lost 
nearly  all  of  their  large  claim  of  $40,000.00,  if  the  stock  of 
Beak  &  Bucher  had  been  levied  upon  at  that  time.  J.  F. 
Wight  was  undoubtedly  taken  at  a  disadvantage.  The  papers 
were  ready  for  the  entry  of  judgment  upon  the  Sampter  notes. 
His  own  judgment  note  for  $40,000.00  was  beyond  his  control, 
in  the  hands  of  Sampter  or  Sampter's  attorneys.  Under  these 
circumstances  Wight  agreed  that  he  would  guarantee  the  pay- 
ment of  $10,000.00  of  the  indebtedness  due  from  Beak  & 
Bucher  to  the  Sampters,  and  that,  if  judgment  should  be  en- 
tered up  in  favor  of  the  Sampters  for  the  balance  of  such  in- 
debtedness, it  should  have  priority  over  any  judgment  to  be 
entered  by  Wight  Brothers  on  their  note.  In  consideration 
of  this  agreement,  Arnold  Sampter  consented  to  refrain  from 
taking  the  action,  which  he  had  threatened,  and  he  and  J.  F. 
Wight  and  Bucher  went  on  the  evening  of  the  same  day  to  the 
oflSce  of  Sampter's  attorneys  to  have  the  agreement  reduced 
to  writing. 
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On  that  evening  the  old  judgment  notes  given  by  Beak  & 
Bucher  to  appellees  were  cancelled  and  left  with  the  attorneys. 
Five  new  notes  of  $2000.00  each,  dated  on  different  days  in 
July  and  August  1885,  and  payable  to  the  order  of  appellees 
in  three  months  after  date,  were  executed  by  Beak  &  Bucher 
and  turned  over  to  Sampter.  The  payment  of  these  five  notes 
was  guaranteed  by  a  separate  written  contract  of  guaranty 
dated  August  10, 1885,  and  signed  by  Wight  Brothers  and  by 
J.  Franklin  Wight.  A  judgment  note  of  same  date,  payable 
to  the  order  of  appellees,  for  $9706.40,  being  the  balance  due 
the  Sampters  over  and  above  the  guaranteed  notes,  was  exe- 
cuted by  Beak  &  Bucher.  A  judgment  note  for  $10,000.00 
was  also  made  by  them  to  appellants  to  secure  them  in  case 
they  should  be  obliged  to  pay  the  five  guaranteed  notes.  The 
judgment  note  for  $40,000.00,  which  had  not  left  the  hands 
of  Arnold  Sampter  since  he  obtained  it  from  Bucher,  the  judg- 
ment note  for  $9706.40,  and  that  for  $10,000.00,  were  put 
into  the  possession  of  the  attorneys,  and  a  letter  of  instructions 
was  drawn  up  addressed  to  said  attorneys,  dated  August  10, 
1885,  and  signed  by  "M.  Sampter  Sons  &  Company"  and 
**Wight  Brothers."  This  letter  describes  the  three  notes  last 
named,  recites  that  they  are  deposited  with  the  attorneys,  and 
contains  the  following  language :  "We  *  *  *  retain  you 
as  our  attorneys  in  connection  with  the  same.  *  *  *  We 
hereby  jointly  and  severally  instruct  and  direct  you  to  take  no 
action  whatever  on  said  notes,  or  any  or  either  of  them,  and 
not  to  enter  judgment  thereon  until  instructed  so  to  do  by  the 
said  firm  of  Wight  Brothers,  or  some  member  of  said  firm,  or 
by  the  agent  thereof,"  etc. 

The  notes,  tlie  guarantee  and  the  letter  of  directions  consti- 
tute the  contract  of  August  10,  1885,  as  reduced  to  writing. 
The  trust  relation  contended  for  is  alleged  to  spring  from  this 
contract.  In  view  of  the  manner,  in  which  its  execution  by 
Wight  Brothers  was  brought  about,  it  is  entitled  to  no  other 
than  a  strict  construction  from  a  court  of  equity. 
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The  letter  of  directions  to  the  attorneys  was  signed  by  ap- 
pellants and  appellees,  not  by  Beak  &  Bucher.  It  placed  no 
restrictions  upon  the  latter  as  to  the  mode,  in  which  they 
should  dispose  of  their  assets,  or  provide  for  their  creditors. 
It  said  nothing  upon  its  face  about  the  assignment  of  accounts 
or  notes.  If  it  imposed  any  obligation  upon  appellants  to  pay 
the  claim  of  appellees  out  of  such  notes  and  accounts  as  Beak 
&  Bucher  might  choose  to  turn  over  to  them,  such  obligation 
was  not  expressly  enjoined,  but  is  mere  matter  of  inference. 
Is  it  a  fair  and  legitimate  inference  from  the  language  of  the 
letter,  that  appellants  would  receive  no  notes  or  accounts  from 
their  debtors  except  for  the  benefit  of  appellees  ? 

The  letter  directs  the  attorneys  not  to  enter  judgment  either 
upon  the  note  of  $9706.40  belonging  to  appellees,  or  upon  the 
note  of  $40,000.00  belonging  to  appellants,  until  they  are  in- 
structed to  do  so  by  Wight  Brothers.  The  only  power  conferred 
upon  Wight  Brothers  by  the  letter  is  simply  the  power  to  in- 
struct the  attorneys  when  to  enter  judgment.  As  to  what  was 
to  be  done  after  the  entry  of  judgment,  in  the  way  of  prefer- 
ring the  claim  of  appellees  over  that  of  appellants  and  making 
it  a  prior  lien  upon  the  property  of  Beak  &  Bucher,  these  were 
matters  to  be  looked  after  by  the  attorneys,  and  were  not  within 
the  control  of  Wight  Brothers. 

It  is  a  fact  that  appellants  never  did  give  any  instructions 
to  have  judgment  entered  either  upon  their  own  note  or  upon 
that  of  appellees,  but  we  see  nothing  in*  the  evidence  to  show 
that  they  were,  for  that  reason,  guilty  of  any  intentional  wrong 
towards  appellees.  Beak  &  Bucher  and  their  counselors,  with- 
out the  knowledge  or  aid  of  appellants,  made  preparation  for 
confessing  judgments  in  favor  of  Savage,  Ullman,  and  Minch- 
rod,  the  latter  for  the  use  of  appellees,  and  then  sent  for  Wight 
and  forced  him  to  take  the  notes  and  accounts  or  run  the  risk 
of  getting  nothing.  Did  appellants  receive  such  notes  and 
accounts  affected  with  a  trust  in  favor  of  appellees,  because, 
without  fault  on  their  part,  no  instructions  had  been  given  to 
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enter  up  judgments  upon  the  notes  mentioned  in  the  letter  of 
August  10,  1885?  There  was  nothing  in  that  letter,  which 
prohibited  Beak  &  Bucher  from  making  a  payment  to  Wight 
Brothers  on  December  26,  1885.  They  owed  appellants  a 
debt,  and  they  had  a  right  to  pay  that  debt,  in  whole  or  in 
part,  either  with  money,  or  with  notes  and  accounts.  Did  not 
appellants  have  a  corresponding  right  to  accept  such  payment 
when  oJBFered  ? 

As  matter  of  fact,  Beak  &  Bucher  paid,  to  appellees  $12,- 
000.00,  and  to  appellants  about  $7000.00,  between  August  10 
and  December  26, 1885.  Appellees  knew  that  Beak  &  Bucher 
were  making  payments  of  money  to  appellants  from  time  to 
time  in  the  summer  and  fall  of  1885  and  made  no  objection 
to  such  payments. 

The  evidence  and  the  arguments  of  counsel  show  clearly, 
that  the  provision,  which  forbade  the  attorneys  from  entering 
judgment  until  instructed  to  do  so  by  appellants,  was  inserted 
in  the  letter  for  the  benefit  of  appellants.  By  guaranteeing 
$10,000.00  of  the  claim  of  appellees,  appellants  virtually  in- 
creased their  own  claim  against  Beak  &  Bucher  from  $40,000.00 
to  $50,000.00.  At  the  conference  on  the  evening  of  August  10, 
J.  F.  Wight  stated  that  the  Sampters  would  have  it  in  their 
power  to  enter  up  judgment  on  their  note  for  $9706.40  and 
levy  on  the  stock,  and  then  hold  appellants  liable  upon  their 
guarantee  for  theremaining  $10,000.00  of  the  Sampter  claim. 
It  was  to  avoid  the  possibility  of  such  a  result  as  this,  that 
Wight  Brothers  were  given  the  privilege  of  saying  when  judg- 
ment should  be  entered. 

The  fact  that  the  attorneys  were  to  prefer  the  claim  of  ap- 
pellees by  making  the  judgment  "a  lien  upon  the  property  of 
Beak  &  Bucher"  shows,  that  the  stock  alone,  and  not  the  notes 
and  accounts,  were  in  the  contemplation  of  the  parties  when 
the  letter  was  signed.  The  judgment  could  not  be  made  a  lien 
upon  the  accounts. 
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The  only  notes  received  by  Wight  Brothers  were  two  notes 
of  $2500.00  each  given  to  Beak  &  Bucher  by  one  Hecht  for 
the  purchase  of  the  Milwaukee  store.  In  regard  to  this  store 
Arnold  Sampter  says  in  his  testimony :  "I  believe  that  was 
to  be  transferred  over  to  Mr.  Wight,  as  we  did  not  want  to 
have  anything  in  that  line  of  business  on  our  hands  and  he 
was  in  the  business."  If  Wight  Brothers  were  to  have  the 
store,  it  could  make  no  diflFerence  that  they  received,  in  stead 
thereof,  a  part  of  the  proceeds  of  the  sale  of  the  store. 

Bealizing  the  difficulty  of  so  interpreting  the  written  con- 
tract as  to  make  the  notes  and  accounts  trust  property  there- 
under, the  appellees  attempted  to  prove,  thaj,  on  August  10, 
1885,  appellants  made  an  oral  agreement  to  pay  the  claim  of 
the  Sampters  out  of  whatever  accounts  they  might  thereafter 
receive.  If  it  were  allowable  to  introduce  testimony  for  such 
a  purpose,  it  can  not  be  said  that  the  evidence,  which  was 
permitted  to  come  in,  establishes  the  existence  of  any  such 
oral  agreement  as  is  contended  for. 

Bucher  swears  that  no  other  agreement  was  made  than  that 
which  was  reduced  to  writing.  J.  F.  Wight  swears  to  the  same 
thing,  and  furthermore  says:  "The  subject  of  accounts  was 
not  brought  up  before  us  that  night  at  all.  *  ♦  *  The  ques- 
tion of  the  accounts  being  assigned  for  the  benefit  of  M.  Samp- 
ter Sons  &  Co.  never  came  up — ^never  was  mentioned  between 
us  in  all  our  conversations  from  beginning  to  end."  Arnold 
Sampter,  when  asked  what  was  said  about  the  assignment  of 
the  accounts,  answers :  "I  can  not  exactly  recollect  how  that 
was  to  be  done.  In  case  any  attachment  was  put  upon  the 
stock,  our  claim  was  to  come  first."  A  clerk  of  the  attorneys 
who  drew  the  letter  was  present  on  the  night  of  August  10,  and 
says :  "I  do  not  think  I  have  stated  that  there  was  an  agree- 
ment with  reference  to  "the  book  accounts.  *  *  *  It  was 
contemplated  at  that  time  that  the  stock  was  all  that  was  nec- 
essary to  secure  these  claims."  One  of  the  three  attorneys, 
to  whom  the  letter  was  addressed,  says :     "I  do  not  recollect 


Digitized  by  VjOOQ  IC 


J 


186  Wight  et  al.  v.  Sampter  ei  eU. 

Opinion  of  the  Court. 

that  any  distinct  proposition  was  made  that  the  accounts 
should  be  assigned  to  Wight.  It  was  not  understood  or  spoken 
of  that  they  should  be  assigned  to  Sampter.  ♦  ♦  ♦  I  did 
not  personally  contemplate  having  anything  to  do  with  the 
accounts  at  the  time  that  document  was  prepared."  There 
are  only  two  other  witnesses  who  testify  upon  this  subject. 
Their  evidence  tends  to  support  the  theory  of  appellees,  but 
we  think  it  is  overborne  by  the  weight  of  the  opposing  testi- 
mony. One  of  these  witnesses  was  not  present  at  any  of  the 
interviews  on  August  10,  but  speaks  of  remarks  made  long 
after  that  date. 

The  evidencealso  fails  to  show  any  oral  agreement  by  Wight 
to  assume  the  collection  of  the  claim  of  appellees.  The  at- 
torney last  referred  to  says :  "Neither  Wight  nor  any  one 
told  me  that  he  agreed  to  collect  Sampter's  claim." 

feut  we  are  of  the  opinion  that  the  testimony  to  show  the 
oral  agreement  was  not  competent,  under  the  rule  that  parol 
evidence  is  inadmissible  to  vary,  alter,  add  to  or  contradict  the 
terms  of  a  written  contract.  The  parties  here  undertook  to 
put  their  engagement  in  writing,  and  it  will  be  presumed  that 
the  writing  expresses  their  whole  engagement  and  the  extent 
an^  manner  of  their  undertaking.  It  has  not  been  intended 
by  any  of  the  expressions  or  language  made  use  of  in  this  dis- 
cussion to  pass  any  opinion  upon  the  validity  or  invalidity  of 
the  general  method  adopted  by  Beak  &  Bucher  for  providing 
for  their  creditors.  This  decision  concerns  only  the  relations 
between  appellants  and  appellees. 

The  decree  of  the  Circuit  Court  and  the  judgment  of  the 
Appellate  Court  are  reversed,  and  the  cause  is  remanded  to 
the  Circuit  Court  with  directions  to  dismiss  the  bill. 

Judgment  reversed, 

Mr.  Justice  Bailey,  having  heard  this  cause  in  the  Appellate 
Court,  took  no  part  in  its  decision  here. 
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SyllabuB. 

Henry  C.  Gray  et  al. 

V. 

The  Suspension  Car  Truck  Manufacturing  Company. 

Filed  at  Ottavifl  January  25, 1889. 

1.  8PEOIFI0  PBBTORHANCB — chan  ge  of  conditior^  of  contract  by  parol. 
The  oimer  of  a  traot  of  land  entered  into  a  written  contract  with  a 
mannfactnring  company,  wherein  he  agreed  to  convey  to  the  latter  five 
acres  thereof  when  it  should  locate  its  factory  thereon  and  expend 
$30,000  in  buildings,  etc.,  by  a  time  given,  and  upon  payment  of  $15,000 
in  money.  The  contract  authorized  the  land  owner  to  declare  the  con- 
tract void  if  the  company  should  not  expend  $5000  by  the  first  day  of 
the  then  next  October.  On  September  16  the  parties  mutually  agreed, 
verbally,  to  modify  the  contract,  extending  the  time  for  the  expendi- 
ture of  the  $5000  one  month,  and  substituting  another  five  acres  in  the 
same  tract.  No  forfeitui'e  was  ever  attempted  to  be  declared  for  not 
expending  this  sum  by  the  time  agreed  on.  The  company  in  good 
faith  entered  upon  the  land,  located  its  shops,  etc.,  thereon,  and  ex- 
X)ended  at  least  $37,000  on  the  land,  in  improvements :  Held,  that  under 
the  facts  the  company  was  entitled  to  a  decree  for  the  specific  perform- 
ance of  the  contract. 

2.  Rescission  of  contract — for  non-performance.  The  owner  of 
land,  through  his  trustee  holding  the  legal  title,  entered  into  a  written 
agreement  with  a  manufacturing  company  for  the  donation  of  a  part 
of  the  land,  to  be  used  for  shops,  etc.,  in  which  it  was  provided,  "that 
if  the  said  company  shall  locate  and  construct  upon  the  said  tract 
of  land**  therein  **described,  the  shops,  buildings,  plant  and  improve- 
ments aforesaid  therein  agreed  to  be  constructed  during  the  year  end- 
ing on  the  first  day  of  July,  1885,  at  an  outlay  of  $30,000,  a  certain  deed," 
(describing  it,)  "deposited  }n  escrow  for  that  purpose  with  G.,  shall  be 
delivered  to  the  said  grantee  therein  named,"  (the  company,)  "and  shall 
take  full  effect  as  of  the  day  of  its  date."  The  agreement  also  con- 
tained a  proviso  in  regard  to  the  payment  of  $15,000  to  G.  by  the  com- 
pany, if  not  paid  by  others,  and  gave  the  trustee  power  to  declare  the 
contract  void  if  the  company  failed  to  place  on  the  land  $5000  worth  of 
labor  and  materials  by  a  day  named.  The  company  paid  G.  the  $15,000 
and  exx>ended  $30,000  within  the  time  agreed,  but  did  not  expend  the 
$5000  until  after  the  time  fixed.  No  forfeiture  was  ever  declared  on 
that  accoimt.  The  equitable  owner  of  the  land  filed  his  bill  to  set  aside 
the  deed  left  in  escrow,  and  to  compel  his  trustee  to  convey  to  him : 
Held,  that  his  bill  was  properly  dismissed. 
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3.  Mere,  false  representations  of  an  intention^  not  amounting  to  a  mat- 
ter of  fact,  is  no  excuse  for  non -performance.  Such  misrepresentation 
-will  not  justify  a  rescission  of  a  contract,  or  a  refusal  to  decree  a  specific 
performance. 

4.  Varying  written  contract— 6j/  parol — only  for  fraud,  etc.  Where 
a  bill  to  set  aside  an  agreement  to  convey  land  fails  to  allege  that  the 
execution  of  the  writing  was  obtained  by  misrepresentation  and  fraud, 
the  writing  must  be  accepted  as  the  only  evidence  of  the  contract  be- 
tween the  parties. 

5.  Burden  of  proof — alleged  change  of  contract  by  parol.  On  bill 
for  the  specific  performance  of  a  written  contract  to  convey  land,  if  the 
defendant  sets  up  a  subsequent  change  of  the  terms  of  the  contract, 
whereby  the  complainant  agrees  to  perform  further  conditions  to  entitle 
him  to  a  deed,  the  burden  of  proof  will  rest  on  the  defendant  to  estab- 
lish such  .modification. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
LoRiN  C.  Collins,  Judge,  presiding. 

This  was  a  bill  in  equity,  by  appellants,  against  appellees, 
in  the  circuit  court  of  Cook  county,  to  compel  Henry  F.  Eames, 
who  held  the  legal  title  to  a  tract  of  land  therein  described,  to 
convey  the  same  to  appellants.  After  some  preliminary  nego- 
tiations, a  contract  was  entered  into  on  the  10th  day  of  June, 
1884,  as  follows: 

''Know  all  men  by  these  presents,  That  whereas,  by  certain 
articles  of  agreement  made  and  entered  into  this  10th  day  of 
June,  A.  D.  1884,  by  and  between  the  Suspension  Car  Truck 
Manufacturing  Company,  a  corporation  organized  under  the 
laws  of  the  State  of  New  York,  as  party  of  the  first  part,  and 
JPranklin  D.  Gray,  of  the  city  of  Chicago,  county  of  Cook  and 
State  of  Illinois,  as  party  of  the  second  part,  the  said  corpora- 
tion covenanted  and  agreed,  among  other  things,  to  locate  and 
<^onstruct  upon  the  premises  known  as  the  E.  J^  of  the  S.  J  of 
the  ]V.  \V.  ^  of  the  N.  W.  ^  of  section  sixteen  (16),  township 
^^iHy.eiglit  (38),  N.  of  E.  fourteen  (14),  E.  of  the  3d  P.  M., 
.       the  said  county  of  Cook,  excepting  therefrom  a  strip  of  land 
"^^riy-tliree  (33)  feet  in  width  from  the  east  side  of  said  prem- 
^^s,  the  main  construction  and  repair  shops  of  said  Saspen- 
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sion  Car  Truck  Manufacturing  Company  for  the  Northern  and 
Western  States,  and  operate  the  same  upon  the  said  premises 
for  a  period  of  not  less  than  ten  (10)  years  from  and  after 
the  date  of  said  articles.  And  further,  that  the  buildings, 
machinery,  fixtures  and  appurtenances,  including  the  entire 
manufacturing  plant  and  improvements  to  be  placed  upon 
said  land  during  the  year  ending  on  the  first  day  of  July, 
A.  D.  1885,  should  aggregate  an  actual  cash  outlay  to  the 
said  corporation  of  not  less  than  thirty  thousand  (30,000) 
dollars,  and  that  during  the  three  (3)  years  next  ensuing  said 
last  named  date,  a  further  actual  cash  outlay  should  be  made 
in  the  construction  of  buildings,  machinery  and  plant  for  man- 
ufacturing purposes,  upon  the  premises  aforesaid,  by  the  said 
company,  or  by  its  successors  or  assigns,  aggregating  a  further 
actual  cash  outlay  of  not  less  than  thirty  thousand  (30,000) 
dollars,  making  a  sum  of  not  less  than  sixty  thousand  (60,000) 
dollars  to  be  expended  for  improvements  upon  said  premises. 
And  further,  that  all  such  buildings  should  be  of  a  permanent 
and  substantial  character,  and  the  walls  thereof  brick,  stone, 
iron  or  other  fire-proof  material,  and  built  in  a  workmanlike 
manner.  And  further,  that  the  said  company  agreed  not  to 
use,  or  permit  the  use  of,  said  premises,  during  said  period  of 
ten  (10)  years,  for  any  purpose  other  than  as  shop  grounds 
for  manufacturing  purposes,  and  would  not,  during  said  period 
of  ten  (10)  years,  sell,  convey  or  lease  said  premises,  or  any 
parcel  thereof,  for  residence  purposes. 

"And  whereas,  it  was  and  is  further  agreed  in  said  articles, 
between  the  said  Gray  and  the  said  company,  that  if  Charles 
W.  Rigdon  and  Frederick  S.  Eames,  or  one  of  them,  do  not 
pay,  or  cause  to  be  paid,  to  the  said  Franklin  D.  Gray,  his 
representatives  or  assigns,  the  sum  of  fifteen  thousand  (15,000) 
dollars,  with  interest  at  the  rate  of  six  per  cent  per  annum 
from  the  first  day  of  July,  18S4,  the  said  company  would  pay 
to  the  said  Gray  the  sum  of  fifteen  thousand  (15,000)  dollars, 
and  interest,  on  or  before  said  day,  to  be  in  full  satisfaction, 


Digitized  by  VjOOQ  IC 


190       Gray  et  cU.  v.  Suspension  Car  Truck  Manf.  Co. 
Statement  of  the  case. 

With  the  construction  of  the  improvements  aforesaid,  of  the 
consideration  moving  to  said  Gray  for  the  purchase  of  the 
land  aforesaid. 

"And  whereas,  it  is  the  intention  of  the  parties  to  these 
presents,  that  in  case  the  said  Suspension  Car  Truck  Manu- 
facturing Company  is  compelled  to  pay  the  said  Gray  the  said 
sum  of  fifteen  thousand  (15,000)  dollars,  and  interest,  the 
land  hereinafter  mentioned  shall  be  conveyed  to  said  com- 
pany, absolutely,  and  in  satisfaction  for  the  advance  and  pay- 
ment required  to  satisfy  the  said  claim  of  said  Gray  for  the 
purchase  money  of  the  tract  first  herein  described,  it  being 
fully  understood  and  agreed  that  in  that  event  the  said  Chis- 
holm,  president  of  said  company,  shall  be  the  purchaser  and 
grantee  of  both  said  five- acre  tract  and  said  first  named  tract, 
upon  full  consideration  paid  said  Gray  and  Eames,  respect- 
ively, absolutely  and  according  to  the  form  and  purport  of 
said  deeds : 

"Now,  therefore,  in  consideration  of  the  said  premises,  and 
of  one  dollar  paid  by  said  company  to  said  Eames,  the  said 
Eames  covenants  and  agrees  with  said  company,  its  successors 
and  assigns,  and  with  said  Chisholm,  his  heirs  and  assigns, 
that  if  said  company  shall  locate  and  construct  upon  the  said 
tract  of  land  first  above  described,  the  shops,  buildings,  plant 
and  improvements  aforesaid-  therein  agreed  to  be  constructed 
during  the  year  ending  on  the  first  day  of  July,  1885,  at  an 
outlay  of  thirty  thousand  (30,000)  dollars,  a  certain  warranty 
deed,  of  even  date  herewith,  from  the  said  Eames  and  wife  to 
James  W.  Chisholm,  president  of  the  said  Suspension  Car 
Truck  Manufacturing  Company,  conveying  the  five  acres  of 
ground  in  said  section  seventeen  (17),  described  as  follows, 
to- wit :  The  S.  E.  five  (5)  acres,  in  a  square  form,  of  the 
south-east  quarter  of  the  north-east  quarter  of  the  north-east 
quarter  of  section  seventeen  (17),  T.  38  N.,  R.  14,  east  of  the 
3d  P.  M.,  deposited  in  escrow  for  that  purpose  with  Franklin 
D.  Gray,  shall  be  delivered  to  the  said  grantee  therein  named. 
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and  shall  take  full  effect  as  of  the  day  of  its  date :  Provided, 
however,  that  if,  on  or  before  the  first  day  of  July,  1885,  the 
said  Eames  and  Bigdon,  or  either  of  them,  shall  have  paid  to 
said  Gray  the  said  sum  of  fifteen  thousand  (15,000)  dollars, 
and  interest  to  the  date  of  such  payment,  so  that  the  said 
company  shall  hereby  have  been  relieved  from  such  payment 
as  between  it  and  said  Gray,  then  said  escrow  shall  be  re- 
turned by  said  custodian,  undehvered  and  of  no  effect,  to  the 
said  Eames.  It  is  further  agreed,  however,  that  in  case  by 
the  first  day  of  October,  1884,  the  said  Suspension  Car  Truck 
Manufacturing  Company  shall  not  have  placed  labor  and  ma- 
terials upon  said  first  named  tract,  in  the  construction  of  said 
buildings,  to  the  amount  of  at  least  five  thousand  (5000)  dol- 
lars, these  presents,  at  the  option  of  said  Eames,  shall  be  null 
and  void,  and  be,  at  his  request,  surrendered  to  him  as  of  no 
effect,  together  with  said  deed  so  placed  in  escrow. 
(Signed)  Frederick  S.  Eames, 

(Signed)  Suspension  Car  Truck  Manf.  Co., 

By  J.  W.  Chisholm,  Pres., 
(Signed)  J.  W.  Chisholm." 

It  is  alleged  in  the  bill,  "that  said  company  wholly  failed 
to  carry  out  and  fully  perform  the  coyenants  and  agreements 
on  its  part  to  be  performed  to  entitle  it  to  the  deeds  of  con- 
veyance from  Frederick  S.  Eames,  as  aforesaid,  deposited  in 
escrow ;  that  said  company  did  not,  by  October  1, 1884,  place 
labor  and  material  on  said  premises  in  section  16,  in  the  con- 
struction of  buildings,  to  the  amount  of  $5000 ;  that  it  wholly 
failed  to  locate  and  construct  on  the  first  mentioned  premises 
its  main  construction  and  repair  shops  for  the  Northern  and 
Western  States,  and  wholly  failed  to  expend,  in  actual  cash, 
an  outlay  of  $30,000  during  the  year  ending  July  1, 1885,  on 
its  shops,  etc.,  to  be  located  on  said  premises ;  that  said  com- 
pany falsely  and  fraudulently  pretended  that  the  time  within 
which  the  covenants  and  agreements  were  to  be  performed 
was  extended,  by  verbal  agreement  made  with  the  said  Fred- 
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erick  S.  Eames,  and  that  they  have  fully  performed  and  kept 
all  of  said  agreements  by  it  to  be  kept,  and  have  caused  said 
agreement  between  Frederick  S.  Eames  and  said  company 
and  said  Chisholm  to  be  recorded  in  the  recorder's  oflSce  of 
Cook  county,  Illinois,  and  have  demanded  of  said  Eames  said 
agreement  and  deed  now  deposited  in  escrow,  as  aforesaid,  to 
be  delivered  up  to  become  operative  as  a  conveyance  to  the 
premises  therein  described ;  that  the  claims  of  said  company 
are  false  and  fraudulent ;  that  it  has  wholly  failed  to  perform 
the  covenants  and  agreements  by  it  to  be  performed  and  kept 
to  entitle  it  to  the  delivery  of  said  conveyance  in  escrow ;  that 
its  pretended  claim  as  to  the  extension  of  time  aforesaid  is 
false  and  fraudulent,  and  made  with  the  intention  to  harass 
orators,  and  that  the  recording  of  said  articles  of  agreement, 
as  aforesaid,  is  a  cloud  on  the  title  of  orators,  and  has  the 
effect  greatly  to  depreciate  the  value  thereof,  and  prevent  ora- 
tors from  making  a  sale  of  the  same.  The  prayer  is,  that 
said  agreement  be  declared  null  and  void,  and  as  a  cloud  upon 
the  title  of  orators  be  removed  and  delivered  up  to  be  canceled ; 
that  such  deed  in  escrow  also  be  declared  null  and  void,  and 
delivered  up  and  canceled,  and  that  said  Henry  F.  Eames  be 
ordered  to  deed  to  orators  one-half  of  said  forty-eight  lots,  and 
such  other  and  further  relief,"  etc. 

Answer  was  filed,  putting  in  issue  the  allegations  of  the  bill, 
and  the  Suspension  Car  Truck  Manufacturing  Company  there- 
after filed  its  cross-bill,  alleging  performance  of  the  contract, 
and  praying  that  Eames  convey  the  five  acres  therein  described 
to  it.  Answer  was  filed  denying  its  material  allegations.  On 
hearing,  the  court  below  dismissed  the  original  bill,  and  de- 
creed in  favor  of  the  prayer  of  the  cross-bill. 

The  decree  recites  the  execution  of  the  contract  before  herein 
recited,  and  finds  "that  on  or  about  September  16,  1884:,  by 
mutual  agreement  of  parties  to  said  agreement,  said  agreement 
was  modified  in  respect  to  giving  said  company  additional 
time  for  expenditure  of  $5000  till  the  first  day  of  November, 
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1884,  and  the  premises  in  said  deed  in  escrow  described  as 
the  south-east  five  acres,  in  a  square  form,  of  the  south-east 
quarter  of  the  north-east  quarter  of  the  north-east  quarter  of 
section  17,  township  38  north,  range  14,  east  of  third  princi- 
pal meridian,  were  changed,  so  that  the  land  to  be  conveyed 
to  said  company  was  described  as  that  portion  of  the  north- 
east quarter  of  the  north-east  quarter  of  said  section  17  bounded 
as  follows,  viz. :  On  the  south  by  the  north  line  of  Fifty-seventh 
street ;  on  the  east  by  the  west  lin«  of  Halsted  street,  extend- 
ing from  the  corner  of  Halsted  and  Fifty-seventh  streets  north 
about  169|^g^  feet ;  thence  of  the  same  width,  including  seven 
lots,  less  a  fraction  of  a  lot,  in  depth,  across  the  west  bound- 
ary of  said  north-east  quarter  of  the  north-east  quarter,  so  as 
to  include  therein  five  acres, — ^which  was  to  be  conveyed  as 
in  said  original  agreement  provided,  in  lieu  of  the  five  acres 
in  squafe  form  described  in  said  deed  held  in  escrow ;  that 
after  the  making  of  the  modification  of  said  agreement,  said 
company  proceeded  to,  and  did,  in  good  faith,  carry  out  and 
perform  all  of  the  undertakings  on  its  part  to  be  performed ; 
that  since  the  making  of  said  original  contract,  said  north-east 
quarter  of  the  north-east  quarter  above  described,  and  includ- 
ing the  premises  in  controversy,  was  conveyed  to  Lester  H. 
Eames,  by  him  subdivided  into  lots,  blocks,  streets  and  alleys, 
and  by  said  Lester  H.  Eaiues  the  premises  in  controversy  were 
conveyed,  as  follows :  Under  the  description  of  lots  and  blocks, 
to  said  Henry  F.  Eames,  lots  19  to  30,  inclusive,  in  block  5, 
lots  19  to  30,  inclusive,  in  block  6,  lots  18  to  31,  inclusive,  in 
block  7,  lots  19  and  30,  in  block  8,  in  Eames'  subdivision  of 
said  north-east  quarter  of  the  north-east  quarter  of  said  sec- 
tion 17 ;  and  to  said  defendant  in  cross-bill,  Henry  C.  Gray, 
lots  18  and  31  in  block  6,  lots  18  and  31  in  block  6,  lots  18 
and  31  in  block  8,  in  the  same  subdivision  as  last  above  men- 
tioned ;  that  said  Henry  C.  Gray  made  a  trust  deed  to  said 
Henry  F.  Eames,  covering  the  last  mentioned  lots,  which  was 
duly  recorded ;  that  the  legal  title  to  said  lots  first  above  de- 
13—127  Ho,. 
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scribed  stands  ill  said  Henry  F.  Eames,  and  the  legal  title  to 
the  lots  last  described  stands  in  said  Henry  C.  Gray,  subject 
to  said  trust  deed,  but  that  said  Lester  H.  Eames,  Henry  C. 
Gray  and  Henry  F.  Eames,  at  the  times  of  making  the  several 
conveyances  vesting  the  legal  title  in  them,  respectively,  had 
full  notice  and  knowledge  of  all  the  rights  and  equities  in  said 
premises  of  said  complainant  in  the  cross-bill,  and  received 
said  conveyances  subject  thereto,  and  said  Henry  F.  Eames 
and  Henry  C.  Gray  now  hold  the  title  to  said  lots  in  trust  for 
said  complainant  in  the  cross-bill." 

The  complainants  appealed  to  this  court,  and  assigned 
errors  bringing  in  question  the  different  rulings  of  the  circuit 
court. 

Mr.  Henry  S.  Monroe,  for  the  appellants : 

The  company  failed  to  put  its  works  in  operation.  The 
consideration  which  moved  Eames  to  agree  to  convey  the  five 
acres  of  land  had  absolutely  failed  when  the  suit  was  brought. 
The  decree  below  takes  this  five  acres  for  absolutely  nothing. 

Specific  performance  will  be  refused  if  there  is  anything 
that  makes  it  unconscionable  from  a  change  of  circumstances, 
as,  lapse  of  time,  or  otherwise.  Kimball  v.  Tooke,  70  El.  653 ; 
Harrison  v.  Polar  Star  Lodge,  116  id.  279. 

The  contract  must  be  founded  upon  a  consideration,  fair, 
reasonable  and  valuable.  If  it  be  such  that  justice  revolts  at 
it,  it  will  not  be  enforced,  even  though  it  be  binding  at  law. 
Lear  v.  Choteau,  23  111.  39 ;  Stone  v.  Pratt,  25  id.  25 ;  Webb 
V.  Fire  Ins,  Co.  5  Gilm.  223. 

Specific  enforcement  will  not  be  granted  unless  the  contract 
has  been  entered  into  with  perfect  fairness,  and  without  mis- 
representation or  misapprehension,  or  when  it  would  be  unjust 
or  inequitable  to  enforce  it.     Fish  v.  Leser,  69  111.  394. 

If  any  unfairness  or  reprehensible  means  are  used  to  obtain 
a  contract,  it  will  not  be  enforced.  (Taylor  v.  MerriUy  55  111. 
52;  Kelly  v.  Kendall,  118  id.  650.)     The  same  is  true  if  the 
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j  contract  is  itself  unfair  or  unjust.     Proudfoot  v.  Wigkttjiaji, 

I  73  lU.  553. 


A  court  of  equity  will  not  enforce  a  contract  tainted  with 
fraud  or  into  which  fraud  has  entered,  or  where  wrong  or  in- 
justice would  be  done,  or  where  it  would  be  inequitable  or 
work  a  hardship.  Ryan  v.  Ryan,  97  111.  38 ;  Hetfield  v.  Wil- 
ley,  105  id.  286. 

A  contract  will  not  be  enforced  if  its  enforcement  would 
permit  one  party  to  reap  an  advantage  not  just  to  the  other. 
Harrison  v.  Polar  Star  Lodge,  116  HI.  279. 

Mr.  Jeremiah  Leaming,  and  Mr.  B.  S.  Thompson,  for  the 
appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  correctness  of  the  ruling  of  the  court  below  in  dis- 
missing the  original  bill,  depends  upon  what  the  car  truck 
company  was  required  to  do,  by  the  terms  of  the  written  con- 
tract, to  entitle  it  to  a  deed.  The  writing  is  explicit  in  that 
respect.  It  says :  "That  if  said  company  shall  locate  and 
construct  upon  the  said  tract  of  land  first  above  [therein]  de- 
scribed, the  shops,  buildings,  plant  and  improvements  afore- 
said therein  agreed  to  be  constructed  during  the  year  ending 
on  the  first  day  of  July,  1885,  at  an  outlay  of  thirty  thousand 
(30,000)  dollars,  a  certain  deed,  [describing  it  particularly,] 
deposited  in  escrow  for  that  purpose  with  Franklin  D.  Gray, 
shall  be  delivered  to  the  said  grantee  therein  named,  and  shall 
take  full  effect  as  of  the  day  of  its  date."  The  proviso  in  re- 
gard to  the  payment  of  $15,000  by  Eames  and  Rigdon,  and 
the  further  proviso  authorizing  Eames  to  declare  the  contract 
void  for  the  not  placing  of  $5000  worth  of  labor  and  materials 
upon  the  designated  tract  of  land  in  the  construction  of  the 
buildings,  are  irrelevant  to  the  question,  because  it  is  admitted 
that  Eames  and  Bigdon  did  not  pay  the  $15,000,  and  the  car 
truck  company  did  pay  it.   And  it  is  also  admitted  that  Eames 
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did  not  elect  to  declare  the  contract  void  for  the  not  placing 
of  $5000  worth  of  labor  and  materials  upon  the  designated 
tract  of  land  in  the  construction  of  the  buildings. 

There  is  no  allegation  in  the  original  bill  that  the  execution 
of  the  writing  was  obtained  by  misrepresentation  and  fraud^ 
and  in  the  absence  of  such  an  allegation  the  writing  must  be 
accepted  as  the  only  evidence  of  the  contract  between  the  par- 
ties. The  consideration  for  the  execution  of  the  deed  is  one 
thing,  but  the  conditions  to  be  performed  precedent  to  its  exe- 
cution are  other  and  entirely  different  things. 

The  original  bill  proceeds  entirely  upon  the  ground  that  the 
car  truck  company  did  not  perform  its  part  of  the  agreement 
with  respect  to  the  execution  and  delivery  of  the  deed,  and  it 
was  therefore  incumbent  on  it  to  prove  that  the  company  did 
not  locate  and  construct  the  shop  buildings,  etc.,  at  an  outlay 
of  $30,000,  during  the  year  ending  on  the  first  day  of  July, 
1885,  as  provided  by  the  contract.  It  is  not  seriously  con- 
tended that  such  proof  was  made,  and  it  admits  of  no  contro- 
versy that  the  evidence  preserved  in  the  record  proves  directly 
the  reverse. 

More  diflficulty  is  presented  by  the  decree  granting  the  prayer 
of  the  cross-bill.  It  is  therein  found,  that  on  the  16th  of  Sep- 
tember, 1884,  the  parties  to  the  agreement  set  out  in  the  orig- 
inal bill  mutually  agreed  that  the  time  for  placing  the  $5000 
of  labor  and  materials  upon  the  designated  tract,  to  be  used 
in  the  construction  of  said  buildings,  was  extended  from  the 
first  day  of  October  to  the  first  day  of  November,  1884,  and 
the  premises  described  in  the  deed  in  escrow  were  changed,  so 
that  the  land  to  be  conveyed  is,  instead  of  that  described  in 
the  deed  in  escrow,  "that  "portion  of  the  north-east  quarter  of 
the  north-east  quarter  of  section  17,  bounded  as  follows :  On 
the  south  by  the  north  line  of  Fifty-seventh  street ;  on  the  east 
by  the  west  line  of  Halsted  street,  extending  from  the  comer 
of  Halsted  and  Fifty-seventh  streets  north  about  169 j^^^  feet; 
thence  of  the  same  width,  including  seven  lots,  less  a  fraction 
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of  a  lot,  in  depth,  across  the  west  boundary  of  said  north-east 
quarter  of  the  north-east  quarter,  so  as  to  include  therein  five 
acres."  Both  parties  claim  that  there  was  a  mutual  agreement 
on  the  16th  of  September,  1884,  whereby  the  time  was  extended, 
in  the  respect  mentioned,  from  the  first  day  of  October  until 
the  first  day  of  November,  1884,  and  they  agree  that  the  land 
to  be  conveyed  was  also  changed  from  that  described  in  the 
deed  in  escrow,  but  they  differ  as  to  the  description  of  that  to 
be  conveyed  in  lieu  of  it, — appellees  contending  that  it  is  to  be 
measured  as  recited  in  the  decree,  and  appellants  contending 
that  it  is  to  be  as  thus  recited,  with  this  exception :  that  the 
south  line  should  be  the  center  line,  instead  of  the  north  line 
of  Fifty-seventh  street.  But  appellants  further  contend,  that 
by  this  agreement  Eames  was  not  to  execute  and  deliver  the 
deed  until  the  car  truck  company  had  complied  with  its  con- 
tract in  respect  to  the  erection  of  buildings,  etc.,  and  had  also 
proceeded  to  manufacture  car  wheels,  employing  at  least  three 
hundred  men  in  the  business.  Appellees  deny  that  there  was 
any  such  agreement. 

The  contention  of  appellants  is  sworn  to  by  two  witnesses. 
It  is  denied  by  two  witnesses  with  equal  opportunity  of  knowl- 
edge, and,  in  our  opinion,  the  latter  are,  to  some  extent,  cor- 
roborated by  circumstances.  Chisholm,  the  president  of  the 
company,  emphatically  denies  it,  and  Baymond,  who  was  at 
the  time  attorney  for  the  company,  testifies  that  an  agreement 
was  made  between  the  parties,  and  that  on  the  same  day,  and 
immediately  afterwards,  he  reduced  it  to  writing,  and  sent  a 
copy  to  Eames,  asking  him  'if  it  was  correct,  and  that  Eames 
made  no  reply.  He  is  corroborated  as  to  the  reducing  of  the 
agreement  to  writing,  by  Chisholm,  and  it  is  not  denied  by 
Eames  that  the  copy  was  received  by  him.  The  making  of 
this  writing  was  so  soon  after  the  making  of  the  agreement 
that  it  excludes  the  idea  that  Baymond  had  forgotten.  If  it 
was  not  correct,  it  was  either  because  he  did  not  understand 
the  agreement,  or  it  was  made  incorrect  willfully.     There  is 
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no  apparent  motive  why  he  should  willfully  have  misstated  the 
terms  of  the  agreement.  He  is  evidently  disinterested,  and  it 
is  hardly  to  be  supposed  that  he  could  have  been  mistaken. 

The  writing  of  Raymond  directly  contradicts  the  two  wit- 
nesses on  behalf  of  appellants.  But  counsel  for  appellants 
insist  that  Raymond's  testimony  shows  that  negotiations  be- 
tween Eames  and  himself  were  continued  after  the  letter  was 
written  and  sent  by  him,  and  that  Eames  declined  to  make 
any  further  agreement  or  sign  any  contract  in  the  matter, 
but  said  he  would  do  what  was  right  if  the  other  part  of  the 
contract  was  carried  out.  This  is  very  true,  but  it  has  relation 
entirely  to  an  attempt  upon  the  part  of  Raymond  to  get  sub- 
sequent modifications  of  the  contract.  He  expressly  states 
that  it  had  no  reference  to  the  agreement  made  on  the  16th 
of  September,  1884.  A  circumstance  corroborative  is,  that  the 
Eames  employed  Mr.  Wliiton  as  their  attorney  in  this  mat- 
ter, and  in  attempting  to  adjust  the  differences  between  the 
parties,  he  made  no  claim  that  the  execution  of  the  deed  was 
to  be  postponed,  as  it  is  now  contended  by  appellants  that  it 
was,  and  proposed  an  adjustment  entirely  excluding  that  idea. 

There  was  a  dispute,  as  before  observed,  whether  the  deed 
should  include  or  exclude  one-half  of  Fifty-seventh  street,  mak- 
ing a  diflference  of  one  acre  of  ground,  or  about  that.  This, 
of  course,  was  subsequent  to  the  agreement  of  the  16th  of 
September,  1884.  That  dispute,  it  is  shown,  led  to  warmth 
of  feeling,  and,  probably,  bitterness  of  expression,  and  it  was 
not  until  after  the  16th  of  September,  1884,  as  we  understand 
the  evidence,  that  the  circumstances  occurred  which  seemed 
to  have  begotten  distrust  in  the  minds  of  the  Eames  as  to  the 
success  of  the  company's  enterprise ;  and  so,  it  is  readily  dis- 
cernible that  the  Eames  may  have  forgotten  the  time  when 
they  first  insisted  that  the  deed  should  not  be  delivered  until 
after  the  company  was  manufacturing,  with  three  hundred 
hands,  etc.  This  is  the  most  charitable  view  to  take  of  the 
evidence.     The  evidence  is  satisfactory  that  the  extension  of 
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time  from  October  1  to  November  1  was  not  regarded  by  the 
company  as  vital,  but  as  a  matter  of  convenience,  only ;  and 
the  change  of  the  five  acres  from  that  described  in  the  deed, 
to  a  different  location,  was  regarded  as  desirable  by  Eames, — 
certainly  as  much  so  as  the  extension  of  time  was  by  the  com- 
pany. Mr.  Frederick  Eames  testified  that  he  requested  Chis- 
holm  to  put  in  the  original  contract  his  representation  that 
the  company  would  employ  and  continue  in  employ  three 
hundred  men,  but  Chisholm  declined  to  do  so,  alleging  that  he 
did  not  want  to  bind  the  company  to  always  have  this  busi- 
ness, for  a  period  of  ten  years.  The  result  was,  the  company 
did  not,  by  that  contract,  bind  itself  to  employ  that  number 
of  men  for  any  time.  It  would  have  been  strange, — quite 
inconsistent, — that  he  should,  subsequently,  in  order  merely 
to  obtain  an  extension  of  time  for  one  month  for  the  expendi- 
ture of  $5000  in  labor  and  materials  in  the  buildings,  have 
consented,  in  addition  to  the  change  in  the  description  of  the 
property  conveyed,  to  this  postponement  of  the  execution  and 
delivery  of  the  deed.  Somebody  is  mistaken,  or  there  has 
been  perjury.  It  is  most  charitable  to  suppose  somebody  has 
been  mistaken  in  this  matter,  and  if  so,  we  think  the  evidence 
preponderates  that  the  mistake  is  with  the  witnesses  on  behalf 
of  appellants,  in  assigning  a  wrong  time  to  the  commencement 
of  a  claim  they  now  insist  upon,  as  to  this  change  in  the 
agreement,  and  have,  undoubtedly,  heretofore  insisted  upon 
as  to  proposed  changes  in  the  agreement,  but  which  changes 
were  never  made. 

It  is  contended  the  evidence  shows  misrepresentation  and 
fraud  as  to  the  consideration  of  the  agreement  decreed  to  be 
specifically  executed.  We  are  unable  to  say  that  the  evidence 
sustains  this  contention.  We  have  found  no  evidence  of  the 
misrepresentation  of  an  existing  fact  which  we  can  say  would 
justify  a  rescission,  and  hence  a  refusal  to  decree  performance 
of  the  contract.  Mere  false  representation  of  an  intention, 
not  amounting  to  a  matter  of  fact,  is  no  excuse  for  non-per- 
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fonnance.  Kerr  on  Fraud  and  Mistake,  (Bump's  ed.)  p.  88 ; 
Fry  on  Specific  Performance,  (new  Am.  ed.)  p.  150,  sec.  191. 
The  failure  of  the  company  to  proceed  in  manufacturing,  two 
witnesses,  Messrs.  Chisholm  and  Bamum,  testify,  is  solely 
because  of  the  failure  of  these  appellants  to  do  what  they  con- 
tracted to  do.  While  there  is  some  evidence  of  the  insolvency 
of  the  company,  there  is  evidence  directly  to  the  contrary. 

It  is  said  the  case  is  one  of  failure  of  consideration.  That 
is  hardly  accurate.  The  consideration  was  the  erection  of  the 
buildings,  etc.,  at  the  cost  of  $30,000,  by  the  first  of  July,  1885, 
and  the  payment  of  $15,000  to  Franklin  D.  Gray  by  the  com- 
pany,— all  of  which  was  done.  The  motive  influencing  Eames, 
doubtless,  was  the  anticipated  benefits  to  result  to  his  other 
property  from  the  successful  operation  of  a  factory  of  this 
character  in  proximity  to  it.  But  he  made  no  conditions  in 
the  contract  in  that  respect,  and  mere  expressions  of  opinion, 
hope,  expectation  and  the  like,  relating  to  matters  which,  from 
their  nature,  situation  or  time,  as  here,  can  not  be  supposed 
to  be  within  the  knowledge  or  under  the  power  of  the  party 
making  the  statement,  do  not  justify  the  party  to  whom  they 
are  made,  to  rely  upon  and  assume  them  to  be  true.  2  Pom- 
eroy*s  Eq.  sec.  891. 

We  are  unable  to  say  that  the  court  below  erred  in  its  find- 
ings of  fact,  or  in  the  decree  it  rendered.   The  decree  is  aflSrmed. 

Decree  affirmed. 

Mr.  Justice  Bailey  :   I  am  unable  to  concur  in  this  decision. 
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The  Ottawa  Gas  Light  and  Coke  Company 

V, 

Nicholas  Downey,  Collector. 
Filed  at  Oltava  January  25, 1889. 

1.  Taxation — capital  stock  of  gas  companies — to  be  assessed  by  the 
State  Board  of  Equalization — constitutionality  of  the  statute.  Under 
the  present  legislation,  (Bev.  Stat.  1874,  oliap.  120,  sees.  3, 32  and  33,)  the 
capital  stoclc  of  gas  companies  is  requii*ed  to  be  assessed  by  the  State 
Board  of  Equalization. 

2.  The  fourth  clause  of  section  3  of  the  Bevenne  law  requires  that 
the  capital  stock  of  all  companies,  etc.,  shall  be  assessed  by  the  State 
Board  of  Equalization,  including  the  franchise,  over  apd  above  the 
assessed  value  of  the  tangible  property  of  such  company,  etc.  In  a 
proviso  it  is  declared  that  companies  and  associations  organized  for 
purely  manufacturing  purposes  shall  be  assessed  by  the  local  assessors. 
Sections  32  and  33  of  the  same  law  expressly  require  the  capital  stock 
of  gas  and  other  named  companies  to  be  assessed  by  the  State  Board 
of  Equalization :  Held,  that  the  inclnding  of  gas  companies  in  the 
sections  subsequent  to  section  3,  is  clear,  if  not  conclusive,  proof,  that 
the  intention  was  not  to  class  such  companies  with  those  organized  for 
purely  manufacturing  purposes. 

3.  The  statute,  in  distinguishing  gas  companies  from  purely  manu- 
facturing companies,  and  classing  them  with  banking,  mining  and 
other  corporations  named  in  section  32  of  chapter  120,  and  in  requiring 
their  capital  stock  to  be  assessed  by  the  State  Board  of  Equalization,  is 
not  in  violation  of  section  1,  article  9,  of  the  State  constitution. 

4.  CoNSTRiTCTioN  OP  STATUTES.  Wlieu  there  is  no  uncertainty  or 
ambiguity  in  a  statute,  there  is  no  necessity  for  judicial  construction. 
Courts  can  not,  as  a  general  rule,  disregard  the  plain  language  of  a 
statute.  It  is  their  duty  to  accept  it  as  they  find  it,  and  enforce  it  as  it 
is  plainly  written. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;   the 
Hon.  Chakles  Blanchard,  Judge,  presiding. 
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Messrs.  Bull  &  Strawn,  for  the  appellant. 
Messrs.  Moloney  &  Stead,  for  the  appellee. 
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Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

By  its  bill  in  chancery,  appellant  sought  in  the  court  below 
to  enjoin  the  collection  of  a  tax  assessed  against  its  capital 
stock  by  the  State  Board  of  Equalization,  for  the  year  1884. 
The  theory  of  the  bill  is,  that  the  complainant  company  is  a 
corporation  "organized  for  purely  manufacturing  purposes," 
subject  only  to  assessment  by  the  local  assessors,  as  provided 
in  the  fourth  clause  of  section  3,  chapter  120,  of  the  Revised 
Statutes,  entitled  "Revenue,"  and  that  so  far  as  other  sections 
of  the  Revenue  act  purport  to  subject  the  capital  stock  of  gas 
companies  to  taxation,  they  are  unconstitutional  and  void.  A 
temporary  injunction  was  ordered  and  issued,  but  at  the  final 
heai-ing  the  same  was  dissolved  and  the  bill  dismissed  at  com- 
plainant's costs,  and  this  last  order  of  the  circuit  court  is  the 
only  error  assigned  on  the  record.  There  is  no  dispute  as  to 
the  facts,  and  whether  or  not,  under  our  statute,  the  capital 
stock  of  gas  companies  is  liable  to  assessment  by  the  State 
Board  of  Equalization,  is  the  only  question  submitted  for  our 
decision. 

The  sections  of  the  Revenue  act  affecting  this  question  are 
the  third,  thirty-second  and  thirty-third.  So  much  of  the  third 
as  is  pertinent  is  found  in  the  fourth  clause,  as  follows : 

*' Fourth — The  capital  stock  of  all  companies  and  associations 
now  or  hereafter  created  under  the  laws  of  this  State,  (except 
those  required  to  be  assessed  by  the  local  assessors,  as  herein- 
after provided,)  shall  be  so  valued  bj  the  State  Board  of  Equal- 
ization as  to  ascertain  and  determine,  respectively,  the  fair 
cash  value  of  siich  capital  stock,  including  the  franchise,  over 
and  above  the  assessed  value  of  the  tangible  property  of  such 
company  or  association.  *  *  *  This  clause  shall  not  apply 
to  the  capital  stock,  or  shares  of  capital  stock,  of  banks  organ- 
ized under  the  general  banking  laws  of  this  State :  Provided, 
further^  that  companies  and  associations  organized  for  purely 
manufacturing  purposes,  or  for  printing,  or  for  publishing  of 
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newspapers,  or  for  the  improving  and  breeding  of  stock,  shall 
be  assessed  by  the  local  assessors,  in  like  manner  as  the  prop- 
erty of  individuals  is  required  to  be  assessed." 

The  language  of  section  32  is  as  follows : 

"Banking,  bridge,  express,  ferry,  gravel-road,  gas,  insurance, 
mining,  plank-road,  savings  bank,  stage,  steamboat,  street 
railroad,  transportation,  turnpike,  and  all  other  companies  and 
associations  incorporated  under  the  laws  of  this  State,  (other 
than  banks  organized  under  the  general  banking  laws  of  this 
State,  and  the  corporations  required  to  be  assessed  by  the  local 
assessors,  as  hereinbefore  provided,)  shall,  in  addition  to  the 
other  property  required  by  this  act  to  be  listed,  make  out  and 
deliver  to  the  assessor  a  sworn  statement  of  the  amount  of  its 
capital  stock,  setting  forth,  particularly, — 

^First — The  name  and  location  of  the  company  or  associa- 
tion. 

i  ^'Second — The  amount  of  capital  stock  authorized,  and  the 

number  of  shares  into  which  such  capital  stock  is  divided. 

**  Third — The  amount  of  capital  stock  paid  up. 

''Fou/rth — The  market  value,  or,  if  no  market  value,  then  the 
actual  value  of  the  shares  of  stock. 

''Fifth — The  total  amount  of  all  indebtedness,  except  the  in- 
debtedness for  current  expenses,  excluding  from  such  expenses 
the  amount  paid  for  the  purchase  or  improvement  of  property. 

"Sixth — The  assessed  valuation  of  all  its  tangible  property. 

"Such  schedule  shall  be  made  in  conformity  to  such  instruc- 
tions and  forms  as  may  be  prescribed  by  the  Auditor  of  Public 
Accounts.  In  all  cases  of  failure  or  refusal  of  any  person, 
oflftcer,  company  or  association  to  make  return  or  statement, 
it  shall  be  the  duty  of  the  assessor  to  make  such  return  or 
statement  from  the  best  information  which  he  can  obtain." 

By  section  33  it  is  provided  that  the  foregoing  statement 
shall  be  scheduled  by  the  assessor,  and  the  schedule,  with  the 
statement,  returned  to  the  county  clerk,  to  be  by  him  for- 
warded to. the  Auditor.     The  Auditor  shall,  annually,  on  the 
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meeting  of  the  Board  of  Equalization,  lay  before  it  such  sched- 
ules and  statement,  "and  said  board  shall  value  and  assess 
the  capital  stock  of  such  companies  or  associations  in  the 
manner  provided  in  this  act." 

Taking  the  language  of  section  32  as  it  reads,  together  with 
the  provisions  of  section  33,  and  the  first  paragraph  of  clause 
4  of  section  3,  there  is  no  ground  for  controversy  on  the  ques- 
tion submitted.  These  sections  as  effectually  provide  for  the 
assessment  of  the  capital  stock  of  gas  companies,  as  they  do 
for  that  of  banking,  bridge,  or  other  companies  named  in  sec- 
tion 32.  So  far  there  is  no  uncertainty  or  ambiguity  in  the 
statute,  and  therefore  no  necessity  for  construction.  Courts 
can  not,  as  a  general  rule,  disregard  the  plain  language  of  a 
statute.  It  is  their  duty  to  accept  it  as  they  find  it,  and  en- 
force it  as  plainly  written.  Cooley's  Const.  Lim.  55 ;  Foley 
V.  People,  Breese,  57;  Chicago,  Milwaukee  and  St.  Paid  Rail- 
road Co.  V.  Dumser,  109  111.  402,  citing  Neweli  v.  People,  7  N.  Y. 
9 ;  Potter's  Dwarris,  145. 

But  it  is  said,  gas  companies  are  organized  for  purely  man- 
ufacturing purposes ;  that  by  the  provision  in  clause  4,  sec- 
tion 3,  such  companies  are  to  be  assessed  only  by  the  local 
assessors,  and  therefore  that  provision  and  section  32  are  in 
conflict ;  and  it  is  insisted  that  in  order  to  harmonize  the  two 
sections,  32  should  be  read  omitting  the  word  ''gas"  in  the  first 
line.  Admitting  the  premises  to  be  correct,  the  conclusion 
does  not  follow.  Nor  does  it  necessarily  follow,  that  because 
gas  companies  may  fall  within  the  general  definition  of  man- 
ufacturing companies,  the  legislature  therefore  intended  to 
include  them  in  the  said  proviso  in  section  3.  The  fact  that 
by  plain  and  unequivocal  language  in  the  subsequent  sections 
32  and  33,  provision  is  made  for  assessing  their  capital  stock, 
is  clear,  if  not  conclusive,  proof,  that  the  intention  was  not  to 
class  such  associations  with  those  organized  for  purely  manu- 
facturing purposes,  and  the  decision  of  this  branch  of  the  case 
might  safely  rest  on  this  ground  alone. 
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Counsel  for  appellant  earnestly  contend,  that  by  comparing 
the  law  in  force,  with  the  act  of  1872,  to  which  it  is  an  amend- 
ment, it  will  appear  that  gas  companies  are  mentioned  in  sec- 
tion 32  by  an  oversight  on  the  part  of  the  legislature.  On 
the  other  hand,  appellee's  counsel  maintain,  that  by  the  same 
means  it  will  be  made  clear  that  the  intention  was  to  subject 
their  capital  stock  to  assessment  by  the  Board  of  Equalization, 
and  in  support  of  that  view  cite,  by  way  of  argument,  a  very 
clear  and  satisfactory  opinion  rendered  by  Judge  Blodgbtt, 
in  Williama  v.  Rees,  9  Biss.  405.  We  have  examined  the  two 
acts  with  reference  to  what  is  said  in  support  of  the  respective 
positions  of  counsel,  and  are  unable  to  find  anything  in  them 
to  justify  the  construction  contended  for  by  appellant.  Sec- 
tion 32  of  the  act  of  1872  was  in  the  following  language : 
"Banking,  bridge,  express,  ferry,  gravel-road,  gas,  insurance, 
manufacturing,  mining,  plank-road,  savings  bank,  stage,  steam- 
boat, street  railroad,  transportation,  turnpike,  and  all  other 
companies  and  associations  incorporated  under  the  laws  of 
this  State,  (other  than  banks  organized  under  the  general 
banking  laws  of  this  State,)  shall,  in  addition  to  the  other 
property  required  by  this  act  to  be  listed,  make  out  and  deliver 
to  the  assessor  a  sworn  statement  of  the  amount  of  capital 
stock,"  setting  forth  particularly,  etc.  When  this  section  was 
adopted,  the  legislature  evidently  understood  gas  companies  to 
be  distinguishable  from  manufacturing  companies,  else  why 
name  both?  If  manufacturing  companies  were  understood  to 
include  gas  companies,  why  should  the  latter  be  expressly 
named  ?  When  the  subsequent  legislature  took  manufacturing 
companies  out  of  that  section,  and  transferred  them  to  the 
proviso  in  clause  4  of  section  3,  and  left  gas  companies  in 
section  32,  it  must  have  intended  to  treat  the  two  differently, 
still  understanding  the  former  did  not  include  the  latter. 

We  are  satisfied  those  companies  are  not  within  the  intent 
and  meaning  of  clause  4  of  section  3,  but  were  intentionally 
left  by  the  legislature  in  section  32.    What  consideration  may 
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have  moved  the  General  Assembly  to  distinguish  these  from 
other  manufacturing  companies, — whether  because  of  special 
privileges  sometimes  accorded  them  in  the  use  of  streets,  to 
convey,  by  pipes,  gas  to  consumers,  or  because,  owing  to  the 
peculiar  nature  of  their  product,  it  can  not  be  subjected  to 
assessment  and  taxation  as  can  the  articles  made  by  other 
manufacturing  companies, — ^we  do  not  deem  it  important  to 
consider.  We  think  the  legislative  will  sufficiently  appears  in 
the  act  itself,  and  especially  when  considered  with  reference 
to  the  act  to  which  it  is  amendatory. 

The  remaining  question  is,  does  the  statute,  thus  understood, 
contravene  section  1  of  article  9  of  the  constitution  of  this 
State  ?  We  have  already  seen  that  the  legislature  has  distin- 
guished gas  companies  from  purely  manufacturing  companies, 
and,  for  the  purpose  of  taxing  their  capital  stock,  classed  them 
with  banking,  mining  and  other  corporations  mentioned  in 
section  32,  supra.  If  we  are  correct  in  this  conclusion,  the 
case  of  Coal  Run  Coal  Co.  v.  FinUn,  124  111.  666,  is  directly  in 
point,  and  decisive  of  the  question  here  presented.  There  the 
coal  company  sought  to  enjoin  the  extension  of  a  tax  against 
its  capital  stock  and  franchise,  assessed  by  the  State  Board  of 
Equalization,  on  the  ground  that  the  statute  was  unconstitu- 
tional ;  but  we  held  otherwise,  adhering  to  what  had  been  pre- 
viously decided  in  Porter  v.  Rockford,  Rock  Island  and  St.  Louis 
Railroad  Co.  76  111.  579. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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Syllabus. 


ASAHEL  GrAGB 
V. 

William  W.  Stewart  et  al. 

Filed  at  Ottawa  January  25, 1869. 

1.  Tax  title — notice — as*a  prerequisite  to  a  deed.  A  strict  compli- 
ance with  the  statute  in  respect  to  the  service  of  notice  of  the  purchase 
and  when  the  time  of  redemption  will  expire,  and  of  the  proof  thereof, 
is  a  prerequisite  to  the  making  of  a  valid  tax  deed. 

2.  Same — notice — amendatory  act  of  1879  —  its  operation  as  respects 
sales  made  prior  thereto.  The  requirements  of  section  216  of  the  Reve- 
nue law,  as  amended  in  1879,  not  included  in  that  section  before  such 
amendment,  are,  that  service  of  notice  shall  be  had  upon  "the  owner 
of  or  parties  interested  in  said  land  or  lot,  if  they  can,  upon  diligent 
inquiry,  be  found  in  the  coimty,"  etc.  Provision  is  made  for  publica- 
tion in  case  the  land  or  lot  is  unoccupied,  or  the  person  in  whose  name 
it  is  assessed,  or  the  owners  or  parties  interested  therein,  can  not  be 
found  in  the  county,  or  if  the  owners,  etc.,  are  unknown  to  the  pur- 
chaser or  his  assignee,  publication  may  be  made  as  to  them,  as  unknown 
owners,  etc. 

3.  This  amendment  of  1879  was  intended  to  take  effect  in  presen  ti 
as  to  all  notices  to  be  thereafter  served,  and  to  apply  to  all  purchasers 
at  tax  sales  and  their  assignees,  irrespective  of  when  the  sales  for  taxes 
were  made.  The  amended  act  applied  to  all  steps  to  be  taken  after  it 
went  into  effect,  and  which  could  be  performed  according  to  its  re- 
quirements. This  construction  does  not  give  the  act  a  retrospective 
operation. 

4.  A  retrospective  effect  will  not  be  given  to  a  statute,  unless  the 
legislative  intent  that  it  shall  so  operate  is  clearly  manifested.  But  no 
such  effect  is  sought  to  be  given  to  this  statute.  It,  for  the  protection 
of  those  having  the  right  to  redeem,  required  that  notice  be  served 
upon  the  owner,  if  to  be  foimd  in  the  county,  at  least  three  months 
before  the  expiration  of  the  time  of  redemption.  The  amendment  in 
no  way  affects  or  applies  to  the  sale,  or  any  of  the  precedent  steps  lawful 
under  the  former  statute,  but  relates  solely  to  acts  to  be  performed  by 
the  purchaser  or  his  assignee  subsequent  to  its  taking  effect,  and  by 
which  his  inchoate  right  in  the  land  may  ripen  into  a  title. 

5.  These  requirements — of  giving  notice  of  the  sale,  when  the  time 
of  redemption  will  expire,  and  making  proof  thereof  to  the  clerk — 
are  in  the  nature  of  remedies  to  be  pursued  by  the  purchaser  or  holder 
of  the  certificate  of  purchase,  to  mature  and  perfect  his  title  to  the  land 
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Tinder  the  tax  sale.  As  to  all  those  acts  which  could  be  performed  by 
the  purchaser  or  his  assignee  after  the  statute  became  in  force,  it  nec- 
essarily operated  prospectively. 

6.  This  amendatory  act  of  1879,  in  requiring  notice  to  be  served  on 
others,  not  before  included,  of  the  time  when  redemption  from  a  tax 
sale  would  expire,  is  not  void,  as  impairing  the  obligation  of  the  con- 
tract between  the  State  and  the  purchaser  at  the  tax  sale. 

7.  RBTROACTrvE  EFFECT  OP  STATUTES— to  what  extent  allowable.  It  is 
competent  for  the  legislature,  in  its  discretion,  to  regulate  or  change 
the  methods  of  conducting  public  business,  and  to  impose  such  restric- 
tions and  conditions  upon  those  having  contracts  with  the  State  as 
public  policy  may  demand,  although  such  restrictions,  conditions  or 
changes  may  require  the  observance  of  new  forms  by  the  public  offi- 
cers or  by  the  party  to  the  contract.  The  exercise  of  such  power  is,  in 
effect,  the  same  as  the  exercise  of  the  power  for  the  enforcement  of 
contracts.  Within  the  limitation  that  the  right  itself  shall  not  be  im- 
paired, it  is  to  be  regarded  as  within  legislative  control. 

8.  A  law,  however,  which  deprives  a  party  of  all  legal  remedy,  or  im- 
poses impossible  conditions  to  the  assertion  of  his  right,  will  necessarily 
be  void.  The  power  of  the  legislature  in  this  regard  is  subject  to  the 
limitation  that  every  provision  of  substantial  benefit  in  the  contract 
must  be  preserved.  No  new  conditions  can  be  imposed  requiring  the 
payment  of  additional  consideration,  or  that  may  hinder  or  prevent 
the  purchaser  or  his  assignees  from  acquiring  title,  or  extending  the 
time  of  redemption. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
LoRiN  C.  Collins,  Judge,  presiding. 

Mr.  Augustus  N.  Gage,  for  the  appellant : 

The  law  in  force  when  the  tax  sale  took  place  required  ser- 
vice of  the  notice  on,  first,  the  occupant  of  the  land ;  and 
second,  the  person  in  whose  name  the  land  was  listed  or  taxed, 
if  to  be  found  in  the  county.  The  property,  here,  was  taxed 
in  the  name  of  A.  C.  Stewart,  and  he  was  dead,  and  the  notice 
was  served  on  his  heirs,  and  the  only  persons  in  the  actual 
occupancy  of  the  land.  Gage  v.  Bailey,  102  111.  11 ;  Garrick 
V.  Chamberlain,  97  id.  620 ;  Frew  v.  Taylor,  106  id.  159. 

It  is  also  objected,  that  the  affidavits  do  not  show  service  on 
the  owners  or  parties  interested  in  the  property.    At  the  time 
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of  the  tax  sale,  these  persons  were  not  required  to  be  served. 
All  persons  were  duly  served  that  the  law  required  to  be  served 
when  the  sale  was  made. 

Mr.  H.  S.  McCartney,  for  the  appellees : 

The  act  of  1879,  imposing  additional  duties  on  purchasers 
at  tax  sales  to  entitle  them  to  deeds,  is  a  valid  enactment  as 
to  sales  made  before  its  passage.  State  v.  Hundhamen,  24 
Wis.  196;  Curtis  v.  Morrow,  id.  669. 

The  affidavits  fail  to  show  a  sufficient  service.  Price  v. 
England,  109  HI.  395;  Davis  v.  GossneU,  113  id.  121;  Gage 
Bailey,  100  id.  631. 

Mr.  Justice  Shope  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  by  appellees,  to  set  aside  as  clouds 
upon  their  title  to  certain  lots  in  the  city  of  Chicago,  three 
certain  tax  deeds  held  by  appellant.  An  answer  was  filed  to 
so  much  of  the  bill  as  related  to  two  of  said  deeds,  and  a  de- 
murrer interposed  to  the  residue  of  the  bill,  which  averred  the 
invalidity  of  the  third  of  said  deeds, — which  demurrer  was 
"overruled  by  the  court.  Appellant  electing  to  abide  by  his 
demurrer,  the  cause  was  heard  upon  the  issues  presented  by 
the  answer,  and  a  decree  rendered  in  accordance  with  the 
prayer  of  the  bill. 

The  only  questions  here  presented,  relate  to  the  overruling 
of  the  demurrer,  and  the  rendering  of  the  decree  upon  the 
allegations  of  the  bill  as  to  the  last  of  said  deeds. 

The  deed  in  controversy  bears  date  March  9,  1881,  and  is 
based  upon  a  sale  for  taxes  made  October  21,  1878,  and  from 
which  redemption  expired  October  21,  1880.  The  bill,  after 
setting  forth  the  title  of  appellees,  alleges  that  defendant 
claims  title  under  said  deed  ;  that  it  is  void ;  that  in  making 
proof  to  the  county  clerk  preliminary  to  its  execution,  appel- 
lant did  not  comply  with  the  law,  for  the  reason  that  the  affi- 
14-127  111. 
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davit  and  notice  filed  for  that  purpose  (copies  of  which  are 
attached  as  exhibits,  and  made  part  of  the  bill,)  are  defective, 
and  insuflScient,  in  law,  to  authorize  the  making  of  said  deed. 
Specific  objections  thereto  are  alleged,  among  which  is,  that 
no  notice  was  shown  to  have  been  given  to  the  owner  of  the 
lots,  or  proof  filed  that  upon  diligent  inquiry  he  or  they  could 
not  be  found  in  the  county,  etc. 

The  question  is  fairly  presented  by  the  bill,  and  demurrer 
thereto,  whether,  in  respect  of  this  particular  deed,  service  of 
notice  upon  the  owners  of  or  parties  interested  in  the  land  or 
lots  must  be  shown,  or  that  upon  diligent  inquiry  he  or  they 
could  not  be  found  in  the  county,  or  that  some  person  in  the 
actual  occupancy  of  the  premises,  as  tenant  of  the  owner,  or 
holding  possession  under  him  or  them,  was  served  with  notice, 
must  be  made  to  appear  by  the  affidavits  filed,  before  the  clerk 
could  lawfully  execute  the  deed.  That  compliance  with  the 
statute  is  a  prerequisite  to  the  making  of  a  valid  tax  deed, 
has  been  so  repeatedly  held  that  no  discussion  thereof  is  nec- 
essary. Holbrook  V.  Fellows f  38  HI.  440;  Gage  v.  Bailey,  100 
id.  530;  Frew  v.  Taylor,  106  id.  159. 

The  difficulty  arises  in  determining  what  were  the  require- 
ments in  this  particular  instance.  What  the  notice  must  con- 
tain, upon  whom  and  when  it  is  to  be  served,  with  the  manner 
of  service,  is  prescribed  by  section  216  of  the  Revenue  act; 
and  if  that  section,  as  amended  by  the  act  of  the  legislature 
of  May  31,  1879,  (in  force  July  1,  1879,)  is  to  control  in  this 
case,  it  is  substantially  conceded,  as  it  must  be,  that  the  de- 
murrer was  properly  overruled. 

The  requirements  of  the  section  as  amended,  not  included 
in  the  act  in  force  at  the  date  of  such  sale,  are,  that  service 
of  notice  shall  be  had  upon  "the  owner  of  or  parties  interested 
in  said  land  or  lot,  if  they  can,  upon  diligent  inquiry,  be  found 
in  the  county,"  etc.  Provision  is  made  for  publication  in  case 
the  land  or  lot  is  unoccupied,  or  the  person  in  whose  name 
it  is  assessed,  or  the  owners  or  parties  interested  therein,  can 
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not  be  found  in  the  county,  or  if  the  owners,  etc.,  are  unknown 
to  the  purchaser  or  his  assignee,  publication  may  be  made, 
as  to  them,  as  unknown  owners,  etc.  No  service  of  notice, 
by  publication  or  otherwise,  upon  the  owners,  was  shown  by 
the  affidavit  filed,  nor  was  it  shown  that  upon  diligent  inquiry 
they  could  not  be  found  in  the  county. 

It  is  insisted  that,  the  sale  occurring  October  21,  1878,  the 
law  then  in  force  will  control  in  the  subsequent  proceedings 
necessary  to  maturing  the  tax  title,  and  therefore  no  notice  to 
the  owner  was  required  to  be  shown  as  a  prerequisite  to  the 
making  of  the  deed.  We  are  of  opinion  that  the  section  of 
the  act  of  1879  was  intended  to  take  effect  in  presenti,  as  to 
all  notices  served  or  to  be  served  thereafter,  and  to  apply  to 
all  purchasers  at  tax  sales,  and  their  assignees,  irrespective  of 
when  the  sale  for  taxes  was  made.  This  is,  we  think,  the 
clear  import  of  the  language  employed.  The  provision  is  not 
in  respect  of  sales  thereafter  to  be  made,  but  is,  that  "here- 
after no  purchaser,  or  assignee  of  any  such  purchaser,  of  any 
land  or  lot,  for  taxes,  etc.,  at  any  sale,"  etc.,  shall  be  entitled 
to  a  deed  until  he  shall  have  complied  with  the  conditions 
prescribed  in  that  section  of  the  statute.  The  amended  act 
applied  to  all  steps  to  be  taken  after  it  went  into  effect,  and 
which  could  be  performed  according  to  its  requirements.  Nor 
does  this  construction  give  the  act  a  retrospective  operation, 
as  seems  to  be  supposed.  The  rule  undoubtedly  is,  that  a 
retrospective  effect  will  not  be  given  to  the  statute  unless  the 
legislative  intent  that  it  shall  so  operate  is  clearly  manifested. 
But  no  such  effect  is  sought  to  be  given  this  statute.  The 
legislature,  for  the  better  protection  of  those  having  the  right 
of  redemption,  required  that  notice  be  served  upon  the  owner, 
if  to  be  found  in  the  county,  at  least  three  months  before  the 
expiration  of  redemption.  No  other  change  affecting  the  right 
of  the  purchaser  or  holder  of  the  certificate  of  purchase  is 
wrought  by  this  amendment.  It  in  no  way  affects  or  applies 
to  the  sale,  or  any  of  the  precedent  steps  in  the  proceeding. 
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lawful  under  the  former  statute,  but  relates  exclusively  to  acts 
to  be  performed  by  the  purchaser,  or  his  assignee,  subsequent 
to  its  taking  effect,  and  by  the  performance  of  which  his  in- 
choate right  in  the  land,  under  his  certificate  of  purchase, 
might  ripen  into  a  title.  These  requirements, — of  giving  notice 
of  the  sale,  when  redemption  will  expire,  and  making  proof 
thereof  to  the  clerk, — are  in  the  nature  of  remedies  to  be  pur- 
sued by  the  purchaser  or  holder  of  the  certificate  of  purchase 
to  mature  and  perfect  his  title  to  the  land  under  the  tax  sale. 
As  to  all  these  acts,  which  could  be  performed  by  the  pur- 
chaser, or  his  assignee,  after  the  statute  became  in  force,  it 
would  necessarily  operate  prospectively.    Bacon's  Abr.  Stat.  9. 

The  cases  of  Stamposki  v.  Stanley y  109  111.'  210,  and  People 
v.  Thatcher,  95  id.  109,  are  not  in  point.  Those  cases  would 
be  authority  for  the  contention  of  counsel  if  the  time  of  re- 
demption had  expired  in  this  case  prior  to  the  act  of  1879 
going  into  effect,  or  if  sufficient  time  had  not  intervened  be- 
tween that  act  becoming  the  law  and  the  expiration  of  redemp- 
tion, in  which  to  gi^e  the  prescribed  notice.  Here  no  such 
question  arises,  the  act,  as  amended,  having  been  in  force 
more  than  a  year  before  the  notice  was  required  to  be  given. 

For  the  same  reason,  the  position  of  counsel,  that  the  act 
of  1879,  if  held  applicable  to  this  case,  would  be  void,  as  im- 
pairing the  obligation  of  the  contract  between  the  State  and 
the  purchaser  at  the  tax  sale,  is  not  well  taken.  It  is  clearly 
competent  for  the  legislature,  in  its  discretion,  to  regulate  or 
change  the  methods  of  conducting  the  public  business,  and  to 
impose  such  restrictions  and  conditions  upon  those  having 
contracts  with  the  State  as  public  policy  may  demand,  although 
such  restrictions,  conditions  or  changes  may  require  the  ob- 
servance of  new  forms  by  the  public  officers  or  by  the  party 
to  the  contract.  The  exercise  of  such  power  is,  in  effect,  the 
same  as  that  which  may  be  exercised  in  respect  of  remedies 
for  the  enforcement  of  contracts,  which,  within  the  limitation 
that  the  right  itself  shall  not  be  impaired,  is  to  be  regarded  as 
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within  the  legislative  control.    Cooley's  Const.  Lim.  (5th  ed.) 
350,  443,  and  cases  cited. 

A  law  which  would  deprive  the  party  of  all  legal  remedy, 
or  impose  impossible  conditions  to  the  assertion  of  his  right, 
would  necessarily  be  void.  The  power  of  the  legislature  over 
the  subject  under  consideration  is  necessarily  subject  to  the 
limitation  that  every  provision  of  substantial  benefit  in  the 
contract  must  be  preserved.  No  new  condition  could  be  im- 
posed requiring  the  payment  of  additional  consideration,  or 
that  would  hinder  or  prevent  the  purchaser  or  his  assigns  from 
acquiring  title,  or  extending  the  time  of  redemption.  (GauWs 
Appeal,  33  Pa.  St.  94;  Cooley  on  Taxation,  369,  par.  11.) 
But  the  change  made  by  the  legislature  in  no  way  interfered 
with  the  rights  under  the  contract.  The  rights  of  the  land 
owner  are  not  enlarged,  or  those  of  the  holder  of  the  tax  cer- 
tificate diminished.  He  is  required  simply  to  comply  with  the 
new  forms,  to  serve  notice  iipon  a  party  upon  whom  service 
was  not  before  required  by  law,  and  ample  time  is  given  for 
compliance.  By  the  observance  of  this  formality  his  rights 
are  preserved  to  him  unimpaired.  This  in  no  way  impairs 
the  obligation  of  his  contract.  State  ex  rel.  v.  Hundhau^er, 
24  Wis.  196. 

From  what  has  been  said,  it  is  apparent  that,  in  our  opinion, 
the  act  of  1879  was  applicable,  and  the  holder  of  the  certifi- 
cate of  purchase  was  required  to  give  the  notice  therein  pre- 
scribed, and  make  proof  thereof  as  required  by  the  2l7th 
section  of  the  Revenue  act,  and  not  having  done  so,  the  deed 
was  properly  held  void. 

The  decree  will  therefore  be  afiBrmed. 

Decree  affirmed. 
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The  Chicago,  Milwaukee  and  St.  Paul  Railway  Company 

V. 

Maby  Yando. 
Filed  at  Ottawa  January  25, 1889. 

1.  BHiii  op  exceptions — when  neceaaary— certificate  of  clerk  not  «u/- 
ficient.  Where  the  bill  of  exceptions  contains  no  instruction  given  or 
refused,  an  appellate  court  can  not  consider  an  assignment  of  error 
based  on  the  refusal  of  the  trial  court  to  give  instructions  asked. 

2.  After  the  affirmance  of  a  judgment  of  the  trial  court  by  the  Ap- 
pellate Court,  the  defendant  procured  from  the  clerk  of  the  trial  court 
his  certificate  that  certain  instructions  thereto  attached  were  asked  by 
defendant  and  refused  by  the  court,  and  on  such  certificate  filed  a  pe- 
tition for  a  rehearing,  which  was  denied.  The  instructions  were  not 
embodied  in  the  bill  of  exceptions :  Held^  that  such  certificate  was  not 
properly  before  the  Appellate  Court  at  any  time,  and  could  not  be  con- 
sidered by  either  that  or  this  court. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  E.  Walker,  for  the  appellant. 

Mr.  Joseph  P.  Kennard,  Jr.,  and  Messrs.  Brandt  &  Hoff- 
man, for  the  appellee : 

There  is  no  question  of  law  presented  to  this  court.  The 
instructions  can  he  brought  before  the  Appellate  and  this  court 
only  by  bill  of  exceptions.  Daniels  v.  ShieldSy  38  111.  197 ;  GUI 
V.  People,  42  id.  321 ;  Tarble  v.  People,  111  id.  120 ;  James  v. 
Dexter,  113  id.  654;  Graham  v.  People,  115  id.  566. 

Per  Curiam  :  Action  on  the  case,  for  personal  injury.  The 
declaration  contained  six  counts.  The  first  five  charge  negli- 
gence on  the  part  of  the  servants  of  appellant,  and  due  care 
by  appellee.     The  cause  of  action  set  forth  in  the  last  count 
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is  correctly  stated  by  Justice  McAllister  in  the  opinion  of 
the  Appellate  Court,  as  follows : 

"This  was  an  action  by  the  appellee,  against  the  said  rail- 
road company,  appellant,  to  recover  damages  for  a  personal 
injury  occasioned  May  15,  1885,  by  reason,  as  it  is  alleged, 
of  the  gross,  willful  and  culpable  negligence  of  the  engine- 
driver  of  .the  defendant,  in  running  his  engine  against  and 
over  the  plaintiff  while  being  inadvertently  on,  or  in  danger- 
ous proximity  to,  the  track  on  which  said  engine  was  going, 
and  being  unaware  of  her  danger,  but  he,  said  engine-driver, 
having  seen  the  plaintiff,  and  become  aware  of  her  danger  a 
suflScient  distance  from  her  to  have  stopped  his  engine  by  the 
exercise  of  ordinary  care,  and  avoided  the  injury,  did  not  do 
so,  but  ran  such  engine  over  her,  inflicting  a  grievous  and 
permanent  injury." 

The  general  issue  was  filed  by  appellant,  and  a  trial  had 
before  the  Hon.  Joseph  E.  Gary,  of  the  Superior  Court  of  Cook 
county,  and  a  jury,  resulting  in  a  judgment  for  appellee  for 
$5000,  and  costs.  The  Appellate  Court  found  the  evidence 
on  behalf  of  appellee  tended  to  prove  all  the  elements  of  the 
cause  of  action  stated  in  the  last  count  of  the  declaration,  and 
that  there  was  no  such  countervailing  evidence  as  to  justify 
that  court  in  interfering  with  the  verdict  of  the  jury.  Appel- 
lant urged  as  a  ground  of  reversal  in  the  Appellate  Court,  the 
refusal  of  all  the  instructions  asked  by  it  in  the  trial  court. 
No  instructions  whatever  appeared  in  the  bill  of  exceptions, 
and  it  was  properly  held  that  none  were  before  that  coui-t  for 
its  consideration.  This  question,  and  that  of  the  sufficiency 
of  the  evidence  to  sustain  the  action,  being  the  only  ones  raised 
in  the  Appellate  Court,  the  judgment  of  the  Superior  Court 
was  affirmed,  and  an  opinion  filed.  Afterward,  appellant  pro- 
cured from  the  clerk  of  the  trial  court  his  certificate,  to  the 
effect,  that  certain  instructions  thereto  attached  were  asked 
by  the  appellant  on  the  trial  of  the  case,  and  refused  by  the 
court,  and  on  that  certificate  filed  a  petition  for  a  rehearing 
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in  the  Appellate  Court,  but  it  was  denied.  We  are  now  asked 
to  review  that  action  of  the  Appellate  Court,  and  pass  upon 
the  instructions  said  to  have  been  refused  in  the  court  below. 
It  can  not  be  maintained  that  the  instructions  were  con- 
tained in  the  bill  of  exceptions,  as  filed  in  the  Appellate  Court. 
An  amended  bill  of  exceptions  containing  them  was  not  even 
presented  on  the  motion  for  rehearing,  but  the  mere  certificate 
of  the  clerk  was  relied  upon  to  engraft  them  into  the  record. 
It  was  clearly  ineffectual  to  do  so.  They  are,  therefore,  no 
part  of  the  record,  were  not  properly  before  the  Appellate 
Court  at  any  time,  and  can  not  be  considered  here.  No  at- 
tempt is  made  to  raise  other  questions  of  law,  and  as  the 
finding  of  the  Appellate  Court  is  conclusive  as  to  the  facts, 
but  one  result  can  follow, — the  judgment  of  the  Appellate 

Court  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Bailey,  having  heard  this  case  in  the  Appellate 
Court,  took  no  part  in  its  decision  here. 


Henry  H.  Gage 

V. 

George  A.  DuPuy. 

Filed  at  Ottawa  January  25, 1889. 

1.  Limitation  —  assignee  in  bankruptcy— power  of  Congreas  to  pre- 
scribe limitation.  Congress  had  the  undoubted  power  to  enact  section 
5057  of  the  Kevised  Statutes  of  the  United  States,  limiting  the  time  of 
bringing  suits  in  all  courts,  State  as  well  as  United  States,  between  as- 
signees in  bankruptcy  and  claimants  to  adverse  interests  in  property 
transferred  to  them. 

2.  Same — as  to  grantee  of  assignee  in  bankruptcy.  The  grantee  of 
an  assignee  in  bankruptcy  is  barred  by  section  5057  of  the  Revised  Stat- 
utes of  the  United  States,  whenever  the  assignee  himself  would  have 
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been  barred.  That  section  embraces  every  suit  at  law  and  in  equity 
between  an  assignee  in  bankruptcy  and  a  person  claiming  an  adverse 
interest  touching  any  property  or  rights  of  property  transferred  or 
vested  in  such  assignee. 

3.  Same — application  to  auita  under  the  Burnt  Records  act.  So  where 
the  grantee  of  an  assignee  in  bankruptcy  files  his  bill,  under  ihe  Burnt 
Records  act,  to  establish  and  confirm  his  title  to  a  lot,  in  which  he  seeks 
to  have  certain  tax  deeds  set  aside  as  clouds  upon  his  title  derived  from 
the  assignee,  the  two  years*  limitation  in  section  5057  of  the  Revised 
Statutes  of  the  United  States  will  be  a  bar  to  the  suit  in  so  far  as  the 
bill  seeks  to  have  the  tax  title  set  aside. 

4.  Where  titles  are  to  be  settled  under  the  Burnt  Records  act,  this  is 
but  an  additional  mode  of  doing  what  could  have  been  done  in  some 
other  mode  before  the  passage  of  that  act.  But  restoring  the  evidences 
of  title  under  that  act  is  something  that  could  not  have  been  done 
without  it,  and  it  may  be  that  where  this  alone  is  sought,  the  limitation 
of  the  Bankrupt  act  will  have  no  application. 

5.  Same — allowing  the  plea  of  limitation  in  chancery — effect  upon  the 
rights  of  the  parties.  On  a  bill  by  the  grantee  of  an  assignee  in  bank- 
ruptcy to  set  aside  tax  deeds  as  clouds  on  the  title  derived  from  the 
bankrupt's  estate,  the  allowance  of  the  plea  of  limitations  imder  section 
5057  of  the  Revised  Statutes  of  the  United  States,  simply  defeats  the 
prayer  of  the  bill.  It  confers  no  affirmative  rights  upon  the  defendant, 
but  leaves  the  parties  as  they  were  before  the  bill,  was  filed. 

6.  Former  adjudication — prior  judgment  in  Federal  Courts  under 
Limitation  act.  On  a  bill  in  the  Circuit  Court  of  the  United  States,  by 
the  purchaser  of  land  of  a  bankrupt,  to  set  aside  certain  tax  deeds  as 
clouds  on  the  title,  that  court  sustained  a  plea  of  the  two  years'  limita- 
tion of  the  United  States  statute,  (sec.  5057.)  Afterward  the  purchaser 
filed  his  bill  in  the  State  court,  under  the  Burnt  Records  act,  to  restore 
the  records  which  had  been  destroyed,  and  to  confirm  his  title,  alleging 
the  existence  of  the  tax  deeds  and  asking  to  have  them  set  aside:  Held, 
In  regard  to  the  relief  sought  in  respect  of  setting  aside  the  tax  deeds, 
that  the  decree  of  the  Circuit  Court  of  the  United  States  was  conclusive 
on  the  complainant. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Olivbr  H.  Horton,  Judge,  presiding. 

Mr.  Augustus  N.  Gage,  for  the  appellant : 

The  court  properly  sustained  the  plea.  U.  S.  Eev.  Stat, 
title  61,  chap.  4,  sec.  5057;  Harvey  v.  Gage,  31  Fed.  Rep. 
275 ;  Phelan  v.  O'Brien,  13  id.  656 ;  Banks  v.  Ogden,  2  Wall. 
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67 ;  Bailey  v.  Glover,  21  id.  342 ;  Gifford  v.  Helms,  98  U.  S. 
248 ;  Upton  v.  McLaughlin,  105  id.  640 ;  Doe  v.  Hyde,  114 
id.  248 ;  Jenks  v.  International  Bank,  106  id.  571. 

The  court  having  sustained  the  plea,  and  the  complainant 
having  thereafter  put  the  plea  in  issue  upon  the  truth  thereof, 
by  replication  thereto  filed,  the  only  issue  is  one  of  fact  upon 
the  allegations  of  the  plea ;  and  if  the  plea  is  proved,  the  bill 
must  be  dismissed.  Story's  Eq.  PI.  sec.  697;  1  Darnell's 
Ch.  PI.  and  Pr.  chap.  15,  sees.  4,  5,  pp.  695,  697,  and  cases 
cited;  Mitford  &  Tyler's  PI.  and  Pr.  390. 

This  is  elementary,  and  the  replication  is  an  admission  of 
the  sufficiency  of  the  facts  pleaded  as  a  bar  to  the  suit.  Fish 
V.  MiUer,  5  Paige,  26 ;  Brovmswood  v.  Edwards,  2  Ves.  247 ; 
Wood  V.  Strickland,  2  V.  &  B.  158 ;  Hughes  v.  Blake,  6  Wheat. 
463 ;  Rhode  Island  v.  Massachu^setts,  14  Pet.  210. 

If  the  defendant  proves  the  truth  of  the  matter  pleaded,  the 
suit,  so  far  as  the  plea  extends,  is  barred,  even  though  the 
plea  is  not  good,  either  in  point  of  form  or  of  substance^  and 
the  bill  must  be  dismissed.    Story's  Eq.  PI.  sec.  697. 

Mr.  George  A.  DuPur,  for  the  appellee: 

There  is  a  radical  diflference  between  a  bill  to  remove  a  cloud 
from  the  title  to  land,  and  a  bill  to  restore  lost  records.  In 
the  latter,  the  petitioner  need  not  set  out  the  defendant's  claim 
of  title,  or  allege  any  defect  therein.  The  defendants  must 
allege  and  sustain  their  own  titles. 

The  court  is  required  to  investigate  and  settle  the  interests 
and  rights  of  all  parties  interested  in  the  premises.  Mulvey 
V.  Gibbons,  87  111.  307;  Robinson  v.  Ferguson,  78  id.  538; 
Smith  V.  Hutchinson,  108  id.  662  ;  Smith  v.  Gage,  11  Biss.  217 ; 

There  was  error  in  holding  the  plea  of  the  statute  of  limit- 
ations good.  In  re  Conant,  5  Blatchf .  54 ;  Stevens  v.  Hanser, 
39  N.  Y.  302. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  a  petition  in  equity,  under  the  "Burnt  Records  act," 
(Rev.  Stat.  1874,  chap.  116,)  by  appellee,  against  appellant, 
in  the  circuit  court  of  Cook  county,  to  establish  and  confirm 
the  title  of  appellee  to  a  lot  in  the  city  of  Chicago. 

Appellant  claims  title  under  two  tax  deeds,  one  dated  and 
recorded  in  1877,  and  the  other  in  1880.  Appellee  is  the 
grantee  of  an  assignee  in  bankruptcy,  who  took  title  by  deed 
of  assignment  in  1873,  and  conveyed  to  appellee  July  6, 1887. 
Before  the  conveyance  by  the  assignee  to  appellee,  the  as- 
signee filed  a  bill  in  chancery  against  appellant,  in  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Illinois, 
to  remove  appellant's  tax  deeds  as  clouds  upon  his  title.  Ap- 
pellant pleaded  as  a  defense  to  that  bill,  the  limitation  of  sec- 
tion 5057  of  the  Revised  Statutes  of  the  United  States,  and 
the  court  sustained  the  plea.  (Harvey  v.  Gage,  31  Fed.  Rep. 
275.)  Appellant  interposed  the  same  plea  as  a  defense  to  the 
present  bill.  The  court  below  held  the  plea  a  defense,  and 
thereupon  issue  was  joined  on  the  plea.  Evidence  was  in- 
troduced sustaining  the  plea.  The  court,  however,  decreed 
granting  the  prayer  of  the  bill. 

The  section  of  the  Revised  Statutes  of  the  United  States 
pleaded,  provides  that  "no  suit,  either  at  law  or  in  equity,  shall 
be  maintainable  in  any  court  between  an  assignee  in  bank- 
ruptcy and  a  person  claiming  an  adverse  interest  touching  any 
property  or  rights  of  property  transferable  to  or  vested  in  such 
assignee,  unless  brought  within  two  years  from  the  time  when 
the  cause  of  action  accrued  for  or  against  such  assignee."  The 
grantee  of  the  assignee  is  barred  by  this  section  whenever  the 
assignee  would  be  barred.  Gifford  v.  Holmes,  98  U.  S.  (8  Otto,) 
248 ;  Howe  v.  South  Park  Commissioners,  119  111.  101. 

If  the  bill  by  the  assignee  to  remove  the  tax  deeds  as  clouds 
were  precisely  the  same  as  the  present  bill,  the  adjudication 
in  that  case  would  be  conclusive  in  this.     There  may  be  very 
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great  diflPerence  between  bills  to  restore  burnt  records,  under 
the  statute,  in  some  cases,  and  an  ordinary  bill  to  remove  a 
cloud  from  the  title ;  while  in  other  cases,  (and  such  is  the  pres- 
ent case,)  the  only  difference  is,  that  the  records  are  burned. 
It  is  here  alleged  "that  Henry  H.  Gage  and  Augustus  N.  Gage 
claim,  as  your  orator  is  informed  and  believes,  an  estate  in 
fee,  or  some  interest,  in  said  lot,  or  some  other  part  thereof ; 
*  *  *  and  if  it  shall  appear,  on  the  hearing  of  this  cause, 
that  either  or  any  of  said  parties  above  named  claim  any  in- 
terest in  or  to  said  lot  through  or  under  any  tax  deed  or  tax 
deeds,  your  petitioner  prays  that  such  tax  deed  or  tax  deeds 
may,  if  found  void,  be  removed,  and  set  aside  and  cancelled,  as 
clouds  upon  the  title  of  your  petitioner,"  etc.  And  so,  if  the 
plea  was  properly  sustained  in  Harvey  v.  Gage,  supra,  it  should 
be  sustained  here. 

It  will  be  remembered  that  the  section  under  consideration 
embraces  every  suit  at  law  and  in  equity  between  an  assignee 
in  bankruptcy  and  a  person  claiming  an  adverse  interest,  touch- 
ing any  property  or  rights  of  property  transferred  to  or  vested 
in  such  assignee.  In  giving  construction  to  its  language,  the 
Supreme  Court  of  the  United  States,  in  Bailey  v.  Glover,  21 
Wall.  342,  held  that  it  applies  to  all  judicial  contests  .between 
the  assignee  and  any  person  whose  interest  is  adverse  to  him. 
And  in  the  same  court,  in  Jenkins  v.  International  Bank,  106 
U.  S.  575,  speaking  of  this  section,  it  was  said :  "It  was  in- 
tended to  say,  that  in  any  such  case,  in  any  court  where  the 
suit  touched  the  property  or  rights  to  property  of  the  bank- 
rupt passing  to  the  assignee,  it  would  be  a  good  defense  that . 
it  was  not  brought  within  two  years  after  the  right  of  action 
accrued." 

A  reference  to  the  "Burnt  Records  act,"  supra,  will  show 
that  the  jurisdiction  of  coui-ts  of  equity  is  enlarged  to  include 
suits  brought  pursuant  to  its  provisions,  and  so  this  is  a  suit 
in  equity.  Thus,  by  section  15,  jurisdiction  of  such  suits  is 
expressly  given  "to  any  and  all  courts  in  each  county  having 
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chancery  jurisdiction."  By  the  16th  section  the  petition  is  to 
be  filed  "in  any  court  having  chancery  jurisdiction,"  and  the 
defendants  are  to  be  brought  into  court  "in  the  same  manner 
as  is  now  or  may  hereafter  be  required  in  chancery  proceed- 
ings by  the  laws  of  this  State."  And  section  27  provides,  that 
"the  rules  and  regulations  governing  courts  of  chancery  in 
this  State  shall  apply  to  the  proceedings  under  this  act,  so 
far  as  they  are  not  inconsistent  therewith." 

This  property  was  transferred  to  the  assignee  by  the  deed 
of  assignment,  and  the  quotation  from  the  bill,  supra,  shows 
that  appellant  claims  an  adverse  interest  to  the  assignee  and 
his  grantee,  touching  it.  It  is,  moreover,  alleged  in  the  plea, 
and  was  proved  at  the  hearing,  that  the  interest  claimed  by 
appellee  in  this  property  was  transferred  to  the  assignee  in 
bankruptcy  on  the  8th  of  July,  1873 ;  that  the  assignee  con- 
veyed it  to  appellee  on  the  6th  of  July,  1887,  and  that  appel- 
lant claims  under  two  tax  deeds  of  the  property,  one  dated 
February  10,  1877,  and  the  other  the  19th  of  April,  1880, — 
and  so  it  would  seem  the  case  is  within  both  the  letter  and  the 
spirit  of  the  limitation  of  the  Bankrupt  law. 

The  court  below  seems  to  have  entertained  the  view,  that 
because,  in  a  proceeding  under  the  "Burnt  Records  act,"  the 
petitioner  need  not  set  out  the  defendant's  claim  of  title,  but 
the  defendant  must  allege  and  establish  it,  and  the  decree 
of  the  court  is  binding  and  conclusive  as  to  the  interests  of  all 
the  parties,  the  limitation  of  the  Bankrupt  act  can  not  be  in- 
terposed as  a  defense, — in  other  words,  when  the  petition  is 
filed  under  the  "Burnt  Records  act"  the  court  is  bound  to  go 
ahead  and  determine  the  rights  of  the  parties  under  that  act. 
We  can  not  concur  in  this  view.  We  perceive  no  reason  why 
the  same  position  thus  contended  for  can  not  be  maintained, 
with  equal  plausibility,  in  regard  to  an  action  of  ejectment  or 
a  bill  to  set  aside  a  fraudulent  conveyance.  In  those  cases, 
as  well  as  in  proceedings  under  the  "Burnt  Records  act,"  it 
devolves  upon  the  defendant  to  establish  his  claim,  and  if  he 
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does  not  do  so,  the  judgment  or  decree  becomes  forever  con- 
clusive upon  him.  Where  titles  are  to  be  settled  under  the 
"Burnt  Records  act,"  it  is  manifest  it  is  but  an  additional 
mode  of  doing  what  could  have  been  done  in  some  other  mode 
before  the  passage  of  the  act.  Restoring,  under  that  act,  the 
evidences  of  title,  is  undoubtedly  something  that  could  not  have 
been  done  without  it,  and,  it  may  be,  that  where  that  alone  is 
sought,  the  limitation  of  the  Bankrupt  act  can  have  no  ap- 
plication. But  where  titles  are  to  be  adjudicated, — the  one 
defeated  and  the  other  established, — ^it  can,  on  principle,  make 
no  difference  whether  it  is  in  an  action  of  ejectment,  or  on  a 
bill  to  set  aside  conveyances  fraudulent  as  against  creditors, 
or  in  a  proceeding  under  the  "Burnt  Records  act,"  to  set  aside 
conveyances  and  establish  title.  Each,  alike,  is  either  a  suit 
at  law  or  in  equity,  "between  an  assignee  in  bankruptcy  and 
a  person  claiming  an  adverse  interest,  touching  property  or 
rights  of  property  transferred  to  and  vested  in  such  assignee." 
And  the  Congress  of  the  United  States,  having  plenary  power 
in  regard  to  all  matters  of  bankruptcy,  when  it  chooses  to  ex- 
ercise it,  had  the  undoubted  power  to  enact,  as  was  enacted, 
limiting  the  time  of  bringing  suits  in  all  courts, — State  as  well 
as  United  States, — between  assignees  in  bankruptcy  and  claim- 
ants to  adverse  interests  in  property  transferred  to  them.  The 
allowance  of  the  plea  simply  defeats  the  prayer  of  the  bill. 
It  confers  no  affirmative  rights  upon  the  defendant,  but  leaves 
the  parties  as  they  were  before  the  bill  was  filed. 

The  decree  below  is  reversed,  and  the  cause  is  remanded  to 
the  circuit  court  with  directions  to  that  court  to  find  the  issue 
for  the  defendant,  and  thereupon  to  dismiss  the  petition. 

Decree  reversed. 
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John  H.  Gordon,  Admr.  '1^-^ 


V. 

Mary  A.  Adams  et  al. 
Filed  at  Ottatca  January  25, 1889, 

1.  Pbomibsobt  voTVr— delivery.  It  is  not  indispensable  to  the  de- 
livery of  a  promissory  note  that  it  shall  pass  into  the  personal  possession 
of  the  payee.  If  delivery  is  made  to  another  for  the  payee,  without 
condition,  his  acceptance  of  it  may  be  presumed,  and  the  delivery  will 
be  complete. 

2.  In  determining  the  question  of  delivery  in  any  case,  the  intention 
of  the  parties  witli  respect  thereof  is  the  controlling  element.  This 
intention  may  be  shown  by  direct  proof,  or  by  proof  of  the  acts  and 
declarations  of  the  parties  evincing  such  intent,  or  may  be  inferred 
from  circumstances  shown  which  are  sufficient  to  create  the  presump- 
tion of  delivery.  Thus,  if  a  deed  or  note  is  found  in  the  possession  of 
the  grantee  or  payee,  its  delivery  will  be  presumed. 

3.  In  this  case,  upon  a  review  of  the  evidence,  it  was  not  considered 
sufficient  to  establish  the  fact  of  delivery  of  certain  promissory  notes 
which  were  shown  to  have  been  executed. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — ^heard  in  that  court  on  writ  of  error  to  the  Circuit  Court 
of  Enox  county ;  the  Hon.  Arthur  A.  Smfih,  Judge,  presiding. 

Messrs.  Lanpherb  &  Brown,  for  the  plaintiff  in  error : 

When  a  note  is  shown  to  have  been  executed  by  a  party, 
and  is  found  out  of  his  possession,  every  presumption  of  law 
is  in  favor  of  its  delivery.  1  Parsons  on  Bills  and  Notes,  49 ; 
Sinclair  v.  Baggally,  4  M.  &  W.  312 ;  Anderson  v.  Weston,  6 
Bing.  296;  Roberts  v.  BetheU,  12  C.  B.  778. 

A  note  is  presumed  to  have  been  delivered  on  the  day  of  its 
date.     1  Parsons  on  Bills  and  Notes,  49. 

The  holder  of  a  promissory  note  is  presumed  to  be  the 
owner,  and  that  he  paid  a  valuable  consideration  for  it. 
1  Parsons  on  Bills  and  Notes,  51;  Bwmajp  v.  Coo/c,  32  111. 
168 ;  FarweU  v.  Meyer,  35  id.  40. 
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The  maker  of  a  note  must  pay  it  to  the  person  in  whose 
hands  it  is  found,  unless  he  can  prove  that  the  holder  came 
by  it  unlawfully.  1  Parsons  on  Bills  and  Notes,  50 ;  Oriswold 
V.  Davis,  30  Vt.  390. 

Delivery  may  be  made  to  the  payee  or  grantee,  or  to  some 
one  for  him.  Rivard  v.  Walker,  39  Dl.  413 ;  Thompson  v.  Can- 
dor, 60  id.  244 ;  Bodley  v.  Higgins,  73  id.  375. 

Acceptance  is  necessary  to  a  delivery,  but  the  court  will 
presume  an  acceptance  when  it  can  see  that  it  i^  for  the  ben- 
efit of  the  payee  to  accept.  Taylor  v.  Davis,  11  HI.  10 ;  Reid 
V.  Douthit,  62  id.  348 ;  Rivard  v.  Walker,  39  id.  413 ;  Master- 
son  V.  Cheek,  23  id.  72 ;  Ferguson  v.  Miles,  3  Gilm.  358. 

Actual  knowledge  at  the  time,  by  the  payee,  of  the  delivery 
of  a  note  to  a  party  for  him,  is  not  necessary  to  the  validity 
of  the  instrument  or  of  its  delivery.  1  Parsons  on  Bills  and 
Notes,  154;  Morse  v.  Clayton,  13  S.  &  M.  373;  Many  v.  East 
India  Co.  5  B.  &  A.  204. 

The  delivery  of  a  note  to  A  for  the  benefit  of  B  is  not  an 
agency,  but  a  trust  and  confidence,  and  the  trust  can  be  en- 
forced by  B.  1  Parsons  on  Contracts,  347 ;  Burrill  on  Assign- 
ments, 589  ;  2  Bouvier's  Law  Die.  407. 

The  note  payable  to  Marion  is  valid,  notwithstanding  his 
minority.  1  Parsons  on  Contracts,  310 ;  Jajicy  v.  Alden,  12 
Mass.  375 ;  Magee  v.  Magee,  65  111.  255 ;  Holmes  v.  Holmes, 
44  id.  168;  Scott  v.  White,  71  id.  287. 

A  valuable  consideration  for  the  relinquishment,  by  the 
parent,  of.  the  services  of  the  son,  is  not  necessary.  Holmes 
V.  Holmes,  44  Bl.  168;  Scott  v.  White,  71  id.  287;  1  Parsons 
on  Contracts,  310. 

Messrs.  McKenzie  &  Calkins,  for  the  defendants  in  error : 

There  never  was  a  delivery  of  the  notes  to  the  payees,  or  to 
Mrs.  Gordon  for  their  benefit,  and  such  delivery  was  necessary 
to  their  validity.  A  note  is  not  executed  until  delivered.  Hunt 
V.  Weir,  29  111.  83 ;  Hienterberger  v.  Weindler,  2  Bradw.  410. 


Digitized  by  VjOOQIC 


Gordon  v.  Adams  et  al,  225 

Opinion  of  the  Court. 

Delivery  to  the  payee,  either  actual  or  constructive,  is  neces- 
sary.    Bank  v.  Strang,  72  111.  559. 

The  delivery  must  be  the  act  of  the  maker.  If  the  payee 
obtains  possession  by  fraud,  or  without  the  consent  of  the 
maker,  he  can  not  recover.    Carter  v.  McClintock,  29  Mo.  464. 

Leaving  a  check  upon  the  desk  of  the  clerk,  without  his 
knowledge,  is  not  delivery  to  the  clerk  or  his  employer.  De- 
livery is  a  thing  in  which  both  parties  must  join.  The  minds 
of  both  parties  must  concur.     Kinne  v.  Ford,  52  Barb.  194. 

A  executed  a  promissory  note,  payable  to  B  or  order,  but 
did  not  deliver  it.  Subsequently  B  took  the  note  from  the 
possession  of  A,  against  his  previous  direction,  and  without 
his  knowledge,  and  put  it  into  circulation :  Held,  that  A  was 
not  liable  thereon,  even  to  a  bona  fide  purchaser  and  holder. 
Burson  v.  Huntington,  21  Mich.  415 ;  4  Am.  Rep.  497 ;  Thomas 
V.  Watkins,  16  Wis.  574. 

Mr.  Justice  Shope  delivered  the  opinion  of  the  Court : 

The  only  question  of  importance  arising  on  this  record  is 
one  of  fact, — that  is,  were  the  promissory  notes  sought  to 
be  collected  from  the  estate  of  James  A.  Bundy,  deceased,  or 
either  of  them,  executed  by  the  said  Bundy  and  delivered  to  the 
payees  thereof,  respectively,  or  to  any  one  for  them,  or  for  their 
use.  Upon  careful  consideration  of  all  the  evidence,  we  are 
inclined  to  hold  that  a  preponderance  thereof  shows  that  they 
were  severally  executed  by  the  said  Bundy.  The  signature  to 
each  of  the  notes  is  testified  by  a  number  of  witnesses,  seem- 
ingly possessed  of  the  requisite  means  of  knowledge,  to  be  in 
his  handwriting ;  and  while  there  is  some  conflict  upon  this 
point,  when  this  evidence  is  considered  in  connection  with  the 
circumstances  shown  to  have  existed  about  the  time  the  notes 
purport  to  have  been  made,  and  the  declarations  of  said  Bundy 
that  he  made  notes  to  his  sons,  it  leaves  little  or  no  doubt  of 
their  execution  by  him. 
15—127  iLii. 


Digitized  by  VjOOQIC 


226  Gordon  v.  Adams  et  ai. 


Opinion  of  the  Coiirt. 


No  discussion  will  be  necessary  of  the  points  made,  that  the 
notes  are  without  consideration,  and  that  one  of  them  had  been 
altered  materially  after  its  execution,  for,  if  it  becomes  neces- 
sary, it  will  be  found  that  there  was  a  sufficient  consideration 
for  each  of  said  notes,  and  the  alteration  complained  of,  being 
the  writing  of  the  word  "five"  over  the  word  "ten,"  so  that  the 
note  would  read  for  $5000  instead  of  $10,000,  is  sufficiently 
explained  upon  the  face  of  the  instrument  itself,  the  original 
of  which  is  properly  certified  to  this  court  in  the  record. 

The  question  presenting  most  difficulty  is  in  respect  of  the 
delivery  of  the  notes.  It  is  conceded,  as  it  must  be,  that  neither 
of  the  two  notes  was  delivered  to  the  payees  thereof  personally, 
or  that  either  thereof  was,  at  any  time,  in  their  individual 
possession  or  control.  It  is  not,  however,  indispensable  to 
the  delivery  of  a  promissory  note,  that  it  should  pass  into  the. 
personal  possession  of  the  payee.  If  delivery  is  made  to  an- 
other, for  the  payee,  without  condition,  his  acceptance  of  it 
may  be  presumed,  and  the  delivery  of  it  will  be  complete. 
(Thompson  v.  Candor,  60  111.  244;  Bodley  v.  HigginSy  73  id. 
375.)  In  determining  the  question  of  delivery,  the  intention 
of  the  parties  with  respect  thereof  is  the  controlling  element. 
This  intention  may  be  shown  by  direct  proof,  or  by  proof  of 
the  acts  and  declarations  of  the  parties  evincing  such  intent, 
or  may  be  inferred  from  circumstances  shown  which  are  suf- 
ficient to  create  the  presumption  of  delivery.  Thus,  if  a  deed 
of* note  is  found  in  the  possession  of  the  grantee  or  payee,  its 
delivery  will  be  presumed.  (Parsons  on  Bills  and  Notes,  49 ; 
Masterson  v.  Cheek,  23  111.  76 ;  Walker  v.  Walker,  42  id.  311.) 
It  is  not  here  shown  that  either  of  these  notes  was  ever  in  the 
possession  of  the  payees,  or  either  of  them,  or  that  they  were 
ever  delivered  to  any  one  for  their  use.  It  does  appear,  how- 
ever, that  in  the  summer  of  1873,  substantially  five  years  after 
the  maturity  of  the  notes,  they  were  found  among  the  papers 
of  Mrs.  Gordon,  a  deceased  daughter  of  the  maker,  and  sister 
of  the  payees.     There  is  no  legitimate  evidence  showing,  or 
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tending  to  show,  how  or  when  the  notes  came  into  possession 
of  Mrs.  Gordon,  or  for  what  purpose  they  were  in  her  keeping. 
It  is  not  shown  that  the  payees  ever  lived  with  her,  or  at  her 
house ;  nor,  indeed,  is  there  any  circumstance  or  fact  shown 
from  which  an  inference  could  arise  that  she  received  the  note& 
from  the  payees. 

The  circumstances  out  of  which  it  is  claimed  this  indebted- 
ness arose,  and  from  which  the  inference  of  the  delivery  of 
these  notes  is  mainly  sought  to  be  drawn,  may  be  briefly  stated. 
In  1853  James  A.  Bundy  owned  about  eight  hundred  acres  of 
land  in  Knox  county,  and  his  two  sons,  Milton  and  Marion, 
resided  with  him,  the  latter  being  under  age.  The  record  con- 
tains evidence  tending  to  show  that  the  father  promised  the 
sons,  if  they  ^ould  go  on  and  work  faithfully  in  improving  his 
land,  he  would  give  to  each  a  quarter-section  thereof ;  that  the 
sons  continued  to  work  for  their  father  until  1857,  when  the 
father  sold  all  the  lands,  applying  the  proceeds  to  his  own  use ; 
that  much  trouble  and  dissatisfaction  were  thereby  produced 
in  the  family, — the  mother  taking  the  part  of  the  sons ;  that 
the  father  tried  to  get  the  land  back,  but  failing  in  this,  it  ia 
shown  that  he  consulted  with  the  witness  Reynolds  about  giv- 
ing the  boys  his  obligation,  payable  in  ten  years.  The  witness 
testifies :  "He  said,  if  he  could  not  get  the  farm  back,  he  was 
going  to  provide  some  other  way  by  which  they  would  get  their 
pay ;  but  if  he  had  to  do  that,  he  would  do  it  in  his  own  time 
and  way.  After  he  found  he  could  not  get  the  farm  back,  he 
asked  me  what  way  he  had  better  fix  it  for  the  boys.  He  said 
he  was  going  to  fix  it  in  some  shape  right  away,  and  asked  me 
what  I  thought  about  making  an  obligation  to  the  boys,  pay- 
able ten  years  after  date."  The  witness  gave  his  opinion ; 
when  the  father,  speaking  of  not  getting  the  farm  back,  said : 
"I  will  do  the  next  best  thing, — make  out  notes  for  the  boys.'" 
The  witness  further  says :  "Afterwards  he  told  me  he  had 
made  the  notes  as  he  told  me;"  and  farther,  "he  always  said 
he  would  put  the  notes  in  Rebecca's  hands,  (his  then  wife,) 
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and  the  boys  couldn't  have  them  for  ten  years."  This  witness 
also  testifies,  that  the  father  said  the  boys  had  become  reck- 
less, and  were  trying  to  force  him  into  measures,  but  he  would 
show  them  that  he  would  pay  them  in  his  own  time  and  way ; 
that  he  would  not  do  anything  until  they  became  "settled 
down;"  that  he  thought  in  ten  years  they  would  know  some- 
thing of  the  value  of  money. 

The  evidence  tends  to  show  that  the  sons  were  wild  and  dis- 
sipated. It  is  apparent,  from  the  testimony,  that  the  domestic 
trouble  occasioned  by  the  sale  of  the  land  ceased  about  the 
time  of  the  date  of  these  notes,  and  from  that  fact  it  is  argued 
that  the  notes  must  have  been  delivered.  The  notes  were 
dated  August  22, 1858,  for  $6000  each,  one  payable  to  Milton 
and  the  other  to  Marion,  ten  years  after  date,  without  interest. 
It  is  shown  that  Mrs.  Bundy,  the  mother,  died  in  1869,  Marion 
in  1873,  the  father  in  1875,  and  Milton  in  1878.  It  is  not 
shown  when  Mrs.  Gordon  died,  but,  as  before  stated,  the  notes 
were  found  in  1873,  after  her  death,  among  her  papers, — 
substantially  five  years  after  their  maturity,  and  at  least  in 
the  lifetime  of  the  maker,  and  of  Milton,  the  payee  of  one  of 
the  notes.  It  is  shown  that  James  A.  Bundy  had  a  farm  in 
Missouri,  where,  for  at  least  a  portion  of  the  time,  one  or  the 
other  of  the  sons  lived.  It  is  clear,  that  at  least  up  to  1 870 
the  sons  drew  considerable  amounts  from  the  father,  in  money 
or  property,  and  the  communication  between  them  was  appar- 
ently continuous  and  uninterrupted.  It  appears,  that  upon 
the  marriage  of  the  father,  in  1870,  with  the  defendant,  now 
Mary  A.  West,  ill-feeling  and  bitterness  arose  between  the 
father  and  sons.  In  1874,  Milton  brought  suit  against  his 
father,  and  when  asked  by  the  father  why  he  did  it,  and  if  he 
owed  him  anything,  replied:  "You  don't  owe  me  anything, 
but  I  am  going  to  torment  you  as  long  as  you  live  for  marry- 
ing that  woman.  You  made  a  will  once,  giving  your  property 
to  your  children,  and  now  you  have  changed  it,  and  given  it 
all  to  your  wife."    In  1870,  two  years  after  these  notes  became 
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due,  Marion  told  the  witness  Sanders  he  had  nothing,  but  was 
to  have  the  Missouri  farm ;  and  like  conversations  are,  in  sub- 
stance, testified  to  by  other  witnesses. 

Conceding  that  the  notes  were  executed,  as  the  maker  is 
shown  to  have  stated  to  Reynolds,  it  is  apparent,  from  the  dec- 
larations made  to  the  same  witness,  that  the  father  did  not 
intend  that  bis  sons  should  have  the  control  or  power  to  dis- 
pose of  said  notes,  for  ten  years,  or  until  they  bad  "settled 
down."  There  is  no  evidence  to  show  that  the  notes  were  ever 
placed  in  the  hands  of  his  wife,  Eebecca,  and  no  inference  to 
that  effect  can  be  drawn  from  the  possession  of  Mrs.  Gordon. 
It  seems  impossible,  in  view  of  the  relations  existing  in  the 
family,  that  if  the  notes  had  been  in  her  possession,  she  would 
not,  at  least  after  their  maturity,  have  delivered  them  to  her 
sons,  especially  as  the  necessities  of  the  sons  were  great,  and 
they  were,  to  a  considerable  extent,  compelled  to  live  on  the 
bounty  of  their  father.  It  is  quite  as  probable  that  they  were 
placed  in  Mrs.  Gordon's  hands  by  the  father  for  purposes  of 
his  own,  as  that  she  obtained  them  from  any  other  source. 
This  would  be  entirely  consistent  with  his  statement  that  he 
intended  to  provide  for  the  boys,  but  he  would  pay  them  in 
his  own  time  and  way.  If  it  could  be  presumed  that  the  notes 
were  placed  in  the  hands  of  Mrs.  Gordon,  or  her  mother,  or 
other  person,  in  escrow,  there  is  no  evidence  showing  the  con- 
dition upon  which  they  were  to  be  delivered,  or  of  performance 
of  the.  condition,  whatever  it  might  be. 

It  is  apparent  that  all  these  persons  were  living  when  the 
notes  matured,  including  the  mother  of  these  boys ;  yet  it  is 
not  shown  or  pretended  that  any  claim  was  made  by  either  of 
the  sons,  or  by  the  mother,  that  there  was  any  liability  of  the 
father  to  the  sons  on  account  thereof,  or  that,  during  the  life- 
time of  any  of  these  parties,  it  was  claimed  that  such  notes 
ever  were  made,  or  were  in  existence.  Nor  is  it  shown  that 
the  sons,  or  either  of  them,  ever  had  any  knowledge  that  the 
notes  were  made.    Indeed,  the  contrary  is  quite  apparent.    It 
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is  improbable  that  the  sons  would  have  taken  no  steps  to  ob- 
tain possession  of  the  notes, — at  least  after  their  maturity, — 
and  enforce  the  liability  of  their  father  thereon,  if  they  had 
known  of  their  existence.  And  especially  is  this  so  after  the 
alienation  growing  out  of  the  second  marriage  of  their  father, 
and  in  view  of  their  own  financial  necessities,  as  disclosed  in 
this  record.  It  seems  probable  that  the  family  troubles  were 
settled  by  some  arrangement,  by  which  the  father  was  to  pro- 
vide for  the  sons,  and  it  may  be  that  these  notes  were  executed 
for  that  purpose.  But  it  is  evident  that  the  father  did  not 
intend  to  lose  control  over  the  obligations  he  executed.  By  a 
delivery  of  the  notes,  the  sons  would  have  had  absolute  power 
to  dispose  of  them.  The  fact  that  payment  could  not  be  en- 
forced before  their  maturity  would  afford  no  protection  against 
their  transfer,  and  the  squandering  of  the  proceeds,  which  it 
is  clearly  apparent  their  father  feared,  and  intended  to  avoid. 
Just  what  the  father  did  to  satisfy  his  wife  ai\i  sons  is  not 
certainly  shown,  and  it  is  quite  as  probable  that  the  will  spoken 
of  by  Milton  may  have  healed  the  family  dissension,  as  that 
peace  was  restored  by  the  execution  and  delivery  of  these  notes. 

The  execution  and  delivery  of  the  notes  is  denied  by  sworn 
answer,  and  we  are  unable  to  say,  from  this  record,  that  they 
are  valid  evidences  of  indebtedness.  The  burden  being  upon 
the  complainant  to  establish  the  liability  of  the  estate,  it  fol- 
lows, that  in  our  opinion,  the  decree  of  the  circuit  court  dis- 
missing the  original  bill  was  properly  rendered. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

•  Jvdgment  affirmed. 

Mr.  Justice  Baker,  having  participated  in  the  decision  of 
this  case  in  the  Appellate  Court,  took  no  part  in  its  consider- 
ation here. 
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Julia  Ann  Cruse 

V. 

Caroline  Aden,  Admx. 

Filed  at  Mt.  Vernon  January  26, 1689. 

1.  Intoxioating  liiQUOBS — saU  or  gift  thereof^-not  actionable  at  coru- 
mon  law.  By  the  common  law  it  is  not  a  tort,  for  which  an  action  lies, 
to  either  sell  or  give  away  intoxicating  liquors,  and  such  an  act,  at  the 
common  law,  is  not  cnlpable  negligence  that  will  impose  a  legal  lia- 
bility for  damages  upon  the  vendor  or  donor  of  such  liquor.  The  right 
to  recover  damages  for  such  an  act  is  purely  statutory. 

2.  Sahe — injury  to  means  of  support,  by  sale  or  gift — right  of  action, 
against  whom — under  the  Dram-shop  act.  Section  9  of  the  Dram-shop 
act  does  not  apply  to  persons  who  are  not,  directly  or  indirectly,  or  in 
any  way  or  to  any  extent,  engaged  in  the  liquor  traffic ;  and  the  right 
of  action  therein  given  to  one  injured  in  her  means  of  support  is  not 
intended  to  be  given  against  one  who,  in  his  own  house,  or  elsewhere, 
gives  a  glass  of  intoxicating  liquor  to  a  friend  as  a  mere  act  of  courtesy 
or  hospitality,  and  without  any  purpose  or  expectation  of  pecuniary 
gain  or  profit. 

3.  Under  section  13,  article  4,  of  the  constitution  of  1870,  providing 
that  no  act  shall  embrace  more  than  one  subject,  which  shall  be  ex- 
pressed in  its  title,  and  making  void  all  provisions  not  so  expressed, 
section  9  of  the  Dram-shop  act,  entitled  "An  act  to  provide  for  the  licens- 
ing of  and  against  the  evils  arising  from  the  sale  of  intoxicating  liquors," 
if  intended  to  render  a  person  liable  to  an  action  for  damages  who 
is  not  engaged,  either  directly  or  indirectly,  in  selling  intoxicating 
liquors,  but  who  merely  gives  a  drink  or  two  of  wine,  beer  or  other 
liquor  to  a  guest,  friend  or  neighbor,  as  a  mere  act  of  courtesy  or  hos- 
pitality, would  be  void,  as  not  being  expressed  in  the  title.  But  the 
matters  contained  in  sections  6, 9  and  13,  if  limited  to  those  who  are  in 
some  way  connected  with  the  liquor  traffic,  are  appropriate  and  ger- 
mane to  the  subject  expressed  in  the  title  of  the  act. 

4.  In  determining  the  scope  of  the  statute  relating  to  dram-shops, 
and  arriving  at  the  true  intent  of  its  several  provisions,  not  only  the 
title  of  the  act  should  be  tiiken  into  consideration,  but  every  other  part 
of  the  same  statute  should  be  considered,  for  the  real  object  and  in- 
tention of  the  legislature  are  to  be  gathered  from  an  examination  and 
comparison  of  the  context  of  the  whole  act,  thereby  ascertaining  its 
spirit,  import  and  meaning. 
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5.  The  Dram-shop  act  is  a  statute  of  a  highly  penal  character,  and 
provides  rights  of  action  unknoAvn  to  the  common  law,  and  should 
therefore  receive  a  strict  construction. 

6.  Construction  op  statutes — enlarging  or  reatricting  the  meaning 
of  iDords,  In  the  construction  of  a  statute,  the  courts  are  not  confined 
to  the  literal  meaning  of  the  words  of  the  statute,  but  the  intention 
may  be  collected  from  the  necessity  or  object  of  the  act,  and  it«  words 
may  be  enlarged  or  restricted  according  to  its  true  intent. 

7.  Same — the  title  of  an  act — oa  aiding  in  it8  construction.  The  title 
of  an  act,  esiwcially  when  there  is  a  constitutional  provision  that  no  act 
shall  embrace  more  than  one  subject,  and  that  shall  be  expressed  in  its 
title,  and  declaring  void  all  provisions  therein  not  so  expressed,  may 
very  properly  be  regarded  in  seeking  to  ascertain  the  legislative  inten- 
tion and  the  real  meaning  of  such  act. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Union 
county ;   the  Hon.  Oliver  A.  Harker,  Judge,  presiding. 

On  the  4th  day  of  November,  1884,  George  A.  Cruse,  hus- 
band of  appellant,  Julia  Ann  Cruse,  was,  while  intoxicated, 
thrown  from  his  horse,  and  received  injuries  from  which  he 
shortly  afterward  died.  Thereupon,  said  Julia  Ann  Cruse,  his 
widow,  prosecuted  this  suit  in  the  circuit  court  of  Union  county, 
against  Adde  Aden,  since  deceased,  and  obtained  against  him 
judgment  for  $800  damages.  The  suit  was  brought  to  recover 
damages  for  injury  to  the  plaintiflF*8  means  of  support,  and 
the  declaration  concluded,  "and  by  force  of  the  statute  in  such 
case  made  and  provided,  an  action  has  accrued  to  her  against 
defendant  for  the  recovery  of  her  said  damages  in  the  prem- 
ises, and  therefore  she  brings  her  suit,"  etc.  Upon  the  appeal 
of  the  said  Adde  Aden  to  the  Appellate  Court  for  the  Fourth 
District,  the  judgment  of  the  circuit  court  was  reversed,  and 
the  final  order  and  judgment  of  said  Appellate  Court  found 
and  recited  the  facts  of  the  case  to  be  as  follows : 

"Julia  Ann  Cruse,  appellee,  and  plaintiff  below,  at  the  time 
of  the  commencement  of  her  suit,  was  the  widow  of  George 
A.  Cruse,  who  died  intestate ;  that  during  his  life  he  furnished 
means  of  support  to  said  appellee,  and  died  intestate,  leaving 
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a  farm  and  other  property  of  which  he  died  seized  and  pos- 
sessed ;  that  in  his  lifetime  he  carried  on  his  farm,  and  was  a 
strong  and  able-bodied  man,  capable  of  working  as  a  farmer 
np  to  the  time  of  his  death ;  that  by  his  death  his  widow  was 
injured  in  her  means  of  support ;  that  the  proximate  cause  of 
the  accident  which  resulted  in  his  death  was  intoxication,  and 
that  two  drinks  given  him  by  appellant  contributed  to  caufse 
such  intoxication ;  that  said  two  drinks  of  intoxicating  liquor 
were  given  to  said  husband  of  appellee  by  appellant  as  an 
act  of  mere  courtesy  and  politeness,  and  not  for  any  pay, 
profit,  benefit  or  advantage  to  appellant,  or  intended  by  ap- 
pellant to  gain  for  him  any  pay,  profit,  benefit  or  advantage, 
and  that  appellant  and  said  husband  of  appellee,  at  the  time 
said  two  drinks  were  so  given,  were  friends  and  acquaintances, 
and  appellant  was  not  then  engaged,  directly  or  indirectly,  in 
the  sale  or  traflBc  in  intoxicating  liquors." 

Upon  application  of  said  Julia  Ann  Cruse,  appellee  in  the 
Appellate  Court  and  appellant  here,  the  Appellate  Court  cer- 
tified that  "the  case  involves  questions  of  law  of  such  import- 
ance, on  account  of  principal  and  collateral  interests,  as  that 
it  should  be  passed  upon  by  the  Supreme  Court,"  and  granted 
to  said  Julia  Ann  Criise  an  appeal  to  this  court,  which  was 
duly  perfected.  Said  Appellate  Court  further  certified  to  this 
court  the  following  grounds  for  granting  said  appeal,  to- wit : 

''First — That  said  Supreme  Court  may  pass  upon  and  decide 
whether  or  not,  under  section  9  of  the  Dram-shop  act  of  this 
State,  a  recovery  can  be  had  against  a  person  other  than  a 
dram-shop  keeper,  or  person  who  makes  a  business  of  dealing 
in  intoxicating  liquors,  and  whether,  under  said  section  9,  all 
persons,  though  not  engaged  in  the  liquor  traffic,  can  be  held 
liable  for  selling  or  giving  intoxicating  drinks  to  another,  there- 
by, in  whole  or  in  part,  causing  intoxication  and  injury,  etc. 

"Second — Whether  or  not,  upon  the  facts  found  by  this  court 
in  its  judgment  of  reversal,  a  recovery  can  be  had  under  said 
section  9,  by  appellee,  against  appellant." 
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Since  the  pendency  of  the  appeal  in  the  Supreme  Court, 
the  death  of  the  said  Adde  Aden  has  been  suggested,  and 
CaroUne  Aden,  his  administratrix,  has  been  substituted  as 
appellee  in  his  place  and  stead. 

Mr.  W.  S.  Day,  for  the  appellant. 

Mr.  Monroe  C.  Crawford,  and  Mr.  H.  F.  Bussey,  for  the 
appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

If  we  rightly  apprehend  one  of  the  claims  made  by  counsel 
for  appellant  in  his  argument  presented  to  this  court,  it  is 
this :  that  it  is  not  the  character  of  the  transaction  or  of  the 
individual  that  controls  the  right  of  action  involved  in  this 
suit ;  that  such  right  of  action  existed  before  the  statute  was 
enacted ;  that  every  person  is  answerable,  under  the  law,  for 
an  injury  done  to  another,  and  that  section  9  of  the  Dram- 
shop act  simply  saves  all  remedies,  and  even  enlarges  them, 
so  that  it  can  not  be  claimed  that  dram-shop  keepers  are  ex- 
empt from  damage  suits  of  the  character  here  in  question, 
simply  because  they  are  operating  under  a  license  from  public 
authority,  for  which  they  have  paid  large  sums  into  the  public 
treasury.  This  position  is  not  tenable.  It  was  not  a  toi't,  at 
common  law,  to  either  sell  or  give  intoxicating  liquor  to  "a 
strong  and  able-bodied  man,"  and  it  can  be  said  safely,  that 
it  is  not  anywhere  laid  down  in  the  books  that  such  act  was 
ever  held,  at  common  law,  to  be  culpable  negligence,  that 
would  impose  legal  liability  for  damages  upon  the  vendor  or 
donor  of  such  liquor.  The  present  suit  can  in  no  sense  be 
regarded  as  an  action  of  tort  at  common  law.  Meidel^  v. 
Anthis,  71  m.  241. 

The  cause  of  action,  here,  is  necessarily  purely  statutory, 
and  the  question  whether  it  is  a  valid  cause  of  action  must 
depend  upon  the  proper  construction  of  section  9  of  the  Dram- 
shop act. 
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It  is  admitted  by  counsel  for  appellant,  that  the  various 
sections  and  provisions  of  the  Dram-shop  law,  except  sections 
6  and  9,  are  directed  exclusively  against  dram-shop  keepers, 
and  those  engaged,  lawfully  or  otherwise,  in  the  liquor  traffic ; 
but  it  is  insisted,  in  substance,  that  as  the  6th  section  de- 
nounces a  penalty  against  "whoever"  "shall  sell  or  give  intoxi- 
cating liquor  to  any  minor,"  "or  to  any  person  intoxicated  or 
who  is  in  the  habit  of  getting  intoxicated,"  and  that  as  the 
9th  section  provides,  in  express  terms,  that  "every  husband, 
wife,  child,  parent,  guardian,  employer,  or  other  person  who 
shall  be  injured  in  person  or  property  or  means  of  support 
by  any  intoxicated  person,  or  in  consequence  of  the  intoxica- 
tion, habitual  or  otherwise,  of  any  person,  shall  have  a  right 
of  action  in  his  or  her  own  name,  severally  or  jointly,  against 
any  person  or  persons  who  shall,  by  selling  or  giving  intoxi- 
cating liquors,  have  caused  the  intoxication,  in  whole  or  in 
part,  of  such  person  or  persons,"  and  that  as  these  sections, 
respectively,  use  the  words  "seU  or  give,"  and  the  phrase  "by 
selling  or  giving,"  there  is  no  occasion  for  construing  such 
language, — it  needing  no  construction ;  and  that  the  plain  in- 
tention of  section  6  is  to  protect  minors,  intoxicated  persons 
and  habitual  drunkards  from  either  sales  or  gifts  of  intoxi- 
cating liquors, — not  on  the  ground  the  giver  is  a  dram-shop 
keeper,  but  for  the  protection  of  the  minor,  intoxicated  person 
and  drunkard,  and  family,  and  that  section  9  is  intended  to 
provide  a  remedy  for  those  who  are  injured  in  person,  prop- 
erty or  means  of  support  by  the  conduct  of  others,  be  they 
dram-shop  keepers  or  other  persons. 

Section  13  of  article  4  of  the  constitution  of  1870  provides : 
"No  act  hereafter  passed  shall  embrace  more  than  one  sub- 
ject, and  that  shall  be  expressed  in  the  title.  But  if  any 
subject  shall  be  embraced  in  an  act  which  shall  not  be  ex- 
pressed in  the  title,  such  act  shall  be  void  only  as  to  so  much 
thereof  as  shall  not  be  so  expressed."  In  the  Revised  Statutes 
of  1874  the  title  of  the  act  under  consideration  is  "Dram- 
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Shops,"  and  the  title  of  the  act  in  full  is,  "An  act  to  provide 
for  the  licensing  of  and  against  the  evils  arising  from  the  sale 
of  intoxicating  liquors."  If  the  intent  and  scope  of  said  sec- 
tions 6  and  9  are  as  broad  as  the  contention  of  appellant  claims 
they  are,  and  include  the  acts  of  a  person  who  is  not  engaged, 
either  directly  or  indirectly,  in  selling  intoxicating  liquor,  but 
who  merely  gives  at  his  private  residence,  or  elsewhere,  a 
drink  or  two  of  wine,  beer  or  other  liquor  to  a  guest,  friend  or 
neighbor,  as  a  mere  courtesy  or  act  of  politeness,  and  without 
any  consideration  whatever,  pecuniary  or  otherwise,  then  it 
would  seem  such  sections  would,  to  the  extent  they  include 
such  acts  of  such  person,  be  in  violation  of  the  constitutional 
provision  we  have  cited,  and  void.  The  matters  contained  in 
said  sections  6  and  9,  and  in  section  13,  even  including  the 
provisions  in  respect  to  gifts  of  intoxicating  liquors,  if  limited 
to  those  who  are  in  some  way  connected  with  the  sale  of  in- 
toxicating liquor,  legitimately  appertain  and  are  germane  to 
the  subject  expressed  in  the  title  of  the  act ;  but  in  respect  to 
mere  gifts  of  liquor  by  persons  not  connected,  directly  or  in- 
directly, with  the  liquor  traflBc  or  with  any  sale  of  liquor,  it 
can  not  fairly  be  said  such  gifts  by  them  are  embraced  or  ex- 
pressed in  such  title. 

But  we  do  not  think  said  sections,  or  either  of  them,  when 
properly  interpreted,  are'in  any  respect  whatever  invalid.  The 
title  of  an  act,  and  especially  where  there  is  a  constitutional 
provision  such  as  we  have  above  mentioned,  may  very  prop- 
erly be  regarded  in  seeking  to  ascertain  the  legislative  inten- 
tion and  the  real  meaning  of  such  act.  Both  the  general  title, 
"Dram-Shops,"  and  the  title  of  the  act  itself,  indicate  that  the 
various  provisions  of  the  statute  are  aimed  at  dram-shops, 
and  at  those  who  are  engaged,  either  lawfully  or  unlawfully, 
directly  or  indirectly,  in  the  liquor  traffic.  In  determining 
the  scope  of  the  statute,  and  arriving  at  the  true  intent  of  its 
several  provisions,  not  only  should  the  title  of  the  act  be  taken 
into  consideration,  but  every  other  part  of  the  same  statute 
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should  be  considered,  for  the  real  object  and  intention  of  the 
legislature  are  to  be  gathered  from  an  examination  and  com- 
parison of  the  context  of  the  whole  act,  thereby  ascertaining  its 
spirit,  import  and  meaning.  People  v.  Caned  Contra,  3  Scam. 
153 ;  Perteet  v.  People,  65  111.  230 ;  Biggs  v.  Clapp,  74  id.  335, 

It  is  admitted,  as  we  have  seen,  that  all  the  other  sections 
of  the  statute  now  in  question,  except  the  sixth  and  ninth, 
apply  exclusively  to  dram-shops,  and  those  who  make  a  sale 
or  sales  of  intoxicating  liquor.  It  seems  useless,  therefore, 
to  analyze  and  examine  said  several  sections,  for  the  purpose 
of  demonstrating  and  showing  the  general  scope  of  the  statute. 
In  three,  only,  of  the  sections  of  the  act  is  any  notice  taken 
of  "gifts"  of  liquor.  The  13th  section  provides,  that  "the  giv- 
ing away  of  intoxicating  liquors,  or  other  shift  or  device  to 
evade  the  provisions  of  this  act,  shall  be  held  to  be  an  un- 
lawful selling."  If  in  this  section  the  words,  "the  giving  away 
of  intoxicating  liquors  *  ♦  ♦  shall  be  held  to  be  an  un- 
lawful selling,"  are  construed  as  meaning  that  the  mere  act  of 
giving  away  intoxicating  liquor  by  any  person  is  an  unlawful 
selling,  then  it  would  not  only  leave  the  remaining  clause,  "or 
other  shift  or  device  to  evade  the  provisions  of  this  act,"  without 
significance,  but  it  would  render  any  person  who,  at  his  own 
table  at  his  private  residence,  gave  a  glass  of  wine  to  a  guest  as 
an  act  of  hospitality,  liable  to  the  fines  and  penalties  imposed 
by  section  2  of  the  act,  without  such  person  had  a  license  to 
keep  a  dram-shop.  It  is  unreasonable  to  suppose  such  result 
was  contemplated.  Said  section  13  does  not,  in  express  terms, 
say  that  it  is  applicable  only  to  persons  engaged  in  the  liquor 
trafiSc ;  and  yet  it  is  plain,  from  the  context,  that  only  such 
persons  are  within  its  purview,  and  that  in  respect  to  them, 
and  them  only,  a  "giving  away  of  intoxicating  liquors"  is  re- 
garded as  a  "shift  or  device  to  evade  the  provisions"  of  the  act. 

It  is  but  reasonable  to  presume,  since  there  is  nothing  in 
the  context  to  rebut  such  presumption,  and  it  is  in  conformity 
with  the  title  and  general  scope  of  the  act,  that  the  legislature. 
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in  using  these  words  "give"  and  "giving,"  in  these  three  sec- 
tions of  the  same  act,  intended  they  should  have  one  and  the 
same  meaning.  Since  the  expression,  "the  giving  away  of 
intoxicating  liquors,"  found  in  section  13,  has  reference  only 
to  those  who  are  engaged  or  participate  in  the  liquor  traffic, 
or  make  a  sale  or  sales  of  liquor  as  a  matter  of  business,  we 
may  conclude  the  expression,  "sell  or  give  intoxicating  liquor," 
found  in  section  6,  and  the  expression,  "against  any  person 
or  persons  who  shall,  by  selling  or  giving  intoxicating  liquors," 
found  in  section  9,  have  a  like  restricted  sense  and  signification. 
This  court,  some  years  ago,  virtually  decided  the  question 
here  at  issue,  in  respect  to  the  construction  to  be  given  the 
words,  "against  any  person  or  persons  who  shall,  by  selling 
or  giving  intoxicating  liquors,"  contained  in  section  9,  by  the 
construction  it  gave  to  the  words,  "whoever  shall  sell  or  give 
intoxicating  liquor,"  contained  in  section  6.  The  first  men- 
tioned set  of  words  are  no  broader  or  more  inclusive  than  the 
latter,  and  it  is  evident  that  both  expressions  stand  upon  the 
same  footing.  In  Albrecht  v.  The  People,  78  111.  510,  it  was 
held  that  the  provisions  of  section  6  do  not  apply  to  a  person 
who,  at  his  private  house,  and  as  an  act  of  hospitality,  gives 
a  glass  of  beer  to  a  visitor  or  friend  alleged  to  be  intoxicated, 
and  that  such  a  case  was  not  one  contemplated  by  said  section. 
The  decision  in  the  later  case  of  Johnson  v.  The  People,  83  111. 
431,  did  not,  as  seems  to  be  supposed,  overinile  the  decision 
in  the  Albrecht  case.  In  the  Johnson  case  it  was  held,  that 
whether  a  person  is  or  is  not  the  keeper  of  a  dram-shop,  he 
can  not  sell  intoxicating  liquors  to  minors  without  incurring 
the  penalties  prescribed  by  said  section  6  of  the  statute,  and 
further  held,  that  a  person  employed  in  making  change  for 
parties  engaged  in  unlawfully  selling  intoxicating  liquors  to 
minors  may  be  convicted,  on  indictment,  for  selling  the  liquors, 
on  the  ground  he  aided,  abetted  and  assisted  in  such  sales. 
In  the  opinion  filed  in  that  case,  it  was  said :  "It  is  not  neces- 
sary to  now  determine  whether  a  person  would  incur  the  pen- 
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alty  of  this  section  by  giving  liquors  as  an  act  of  hospitality 
at  his  house,  as  that  question  is  not  before  the  court."  The 
decisions  in  the  two  cases  above  mentioned  were  both  un- 
doubtedly right,  and  entirely  consistent  with  each  other ;  but 
expressions  were  used  in  the  opinions  in  each  of  the  cases 
which  were  unnecessary,  and  probably  not  entirely  accurate. 

In  the  construction  of  a  statute,  *the  courts  are  not  confined 
to  the  literal  meaning  of  the  words  in  the  statute,  but  the  in- 
tention may  be  collected  from  the  necessity  or  objects  of  the 
act,  and  its  words  may  be  enlarged  or  restricted  according  to 
its  true  intent.  (Castner  v.  Wal/rod,  83  Dl.  171.)  The  Dram- 
shop act  now  under  consideration  is  a  statute  of  a  highly  penal 
character,  and  provides  rights  of  action  unknown  to  the  com- 
mon law,  and  should,  according  to  well  understood  canons, 
receive  a  strict  construction.  Taylor  v.  Sprinkle,  Breese,  1,  *17 ; 
Pickering  v.  Misner,  11  Dl.  597;  Freese  v.  Tripp,  70  id.  496; 
Meidel  v.  Anthis,  71  id.  241 ;  Albrecht  v.  The  People,  78  id.  510. 

A  very  fall  and  elaborate  discussion  and  comparison  of  the 
several  sections  and  provisions  of  the  Dram-shop  act,  as  bear- 
ing upon  the  question  of  the  construction  to  be  given  section  9 
of  said  act,  will  be  found  in  the  opinion  of  the  Appellate  Court, 
by  Green,  J.,  delivered  in  this  cause,  and  reported  in  Aden  v. 
Cntse,  21  Bradw.  401,  and  it  is  deemed  unnecessary  to  repeat 
the  reasoning  of  that  opinion. 

We  concur  in  the  conclusion  reached  by  the  Appellate  Court, 
that  section  9  of  the  Dram-shop  act  does  not  apply  to  persons 
who  are  not,  either  directly  or  indirectly,  or  in  any  way  or  to 
any  extent,  engaged  in  the  liquor  traflSc,  and  that  the  right 
of  action  given  by  said  section  to  one  injured  in  her  means  of 
support  is  not  intended  to  be  given  against  a  person  who,  in 
his  own  house,  or  elsewhere,  gives  a  glass  of  intoxicating  liquor 
to  a  friend  as  a  mere  act  of  courtesy  and  politeness,  and  with- 
out any  purpose  or  expectation  of  pecuniary  gain  or  profit. 

The  judgment  of  the  Appellate  Court  was  clearly  right,  and 
is  aflSrmed.  Judgment  affirmed. 
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Nicholas  Boul 

V. 

The  People  ex  rel.  James  D.  Baker,  Collector, 
Filed  at  Mt,  Vernon  January  26, 1889. 

1.  Bbainage  liAW — re-claasiflcation  of  lands — extension  of  tax  on  that 
haaia.  The  new  classiflcation  of  lands  specially  benefited,  as  author- 
ized by  section  21  of  the  act  of  1885,  is  intended  to  correct  errors  in 
the  prior  one ;  and  when  made,  taxes  levied  for  the  payment  of.  prior 
indebtedness  of  the  district  will  be  extended  on  the  basis  of  the  re- 
classification. 

2.  On  April  4, 1885,  certain  drainage  commissioners  made  an  assess- 
ment of  $28,000,  in  addition  to  one  previously  made,  payable,  one-third 
October  1,  1886,  one-third  October  1,  1887,  and  one-third  October  1, 
1888,  on  which  assessment  the  commissioners  borrowed  $26,000,  issuing^ 
bonds  dated  October  30, 1885,  $8000  payable  in  two  years,  $8000  in  three 
years,  and  $10,000  in  three  years  and  eleven  months.  Prior  to  April  25, 
1887,  lands  in  the  district  were  not  assessed  for  benefits,  at  which  time 
a  re -classification  was  made,  by  which  they  were  made  assessable.  The 
tax  levied  to  pay  the  principal  and  interest  of  the  second  installment  of 
bonds,  and  the  interest  on  the  third  installment,  was  extended  on  the 
basis  of  the  re -classification :  Held,  that  the  tax  was  properly  extended 
upon  that  basis.  The  owners  acquired  no  rights  under  the  first  assess- 
ment of  benefits,  but  enjoyed  only  the  benefit  of  a  mistake. 

Appeal  from  the  County  Court  of  St.  Clair  county ;  the  Hon. 
John  B.  Hay,  Judge,  presiding. 

Mr.  Franklin  A.  McConaughy,  for  the  appellant : 
The  improvements  or  work  contemplated  and  executed  un- 
der the  first  and  second  assessments  were  held  hy  the  com- 
missioners not  to  be  of  benefit  to  this  property,  and  doubtless 
this  was  the  case ;  and  now,  when  other  work  is  about  to  be 
begun,  and  it  is  properly  determined  that  this  will  b^efit  the 
property,  the  appellant  is  perfectly  willing  to  bear  his  share 
of  the  burden.  This  is  certainly  what  was  intended  by  the 
General  Assembly  when  it  provided  for  these  classifications. 
The  language  of  section  21  of  the  act  of  1885  (Sess.  Laws  of 
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1885,  p.  85,)  is :  "In  districts  heretofore  formed,  which  have 
made  one  or  more  levies  of  taxes,  and  a  new  levy  is  required, 
the  classification  of  lands  on  the  graduated  scale  shall  be  made 
to  conform,"  etc.  It  is  perfectly  clear  from  this  language  that 
no  old  levies  are  referred  to.  But,  here,  we  are  asked  to  pay 
old  levies  on  the  basis  of  a  new  classification. 

Now,  when  this  assessment  was  made,  and  it  was  provided 
that  it  should  be  paid  in  three  installments,  the  law  stepped 
in,  and  said  that  these  installments  should  "be  a  lien  upon  the 
lands  assessed  until  paid.''  Hence  the  effect  of  the  course 
here  pursued  would  be  to  raise  these  levies  from  the  lands 
assessed,  and  put  them  upon  lands  not  assessed,  without  a 
hearing,  and  without  regard  to  the  fact  that  the  lands  have 
been  bought  and  sold  in  the  district  with  reference  to  these 
liens.  The  mere  statement  or  proposition  carries  with  it  every 
reason  that  these  liens  can  not  be  disturbed. 

The  law  provides  that  the  commissioners  shall  report  what 
lands  are  benefited  at  the  time  of  this  assessment.  (Starr  & 
Curtis'  Stat.  chap.  42,  sec.  34,  clause  5.)  And  this  court  has 
held  that  when  this  report  was  confirmed,  it  became  res  judi- 
cata.    Ovmers  of  Lands  v.  People  ex  rel.  113  HI.  296. 

To  thus  shift  and  change  about  liens  established  on  these 
lands,  as  this  construction  would  require,  seems  to  counsel  to 
violate  the  provision  of  the  constitution  which  inhibits  the 
General  Assembly  from  enacting  a  law  "impairing  the  obliga- 
tion of  contracts."  Constitution  of  1870,  art.  2,  sec.  14 ;  Ounn 
V.  Barry y  15  Wall.  610 ;  Bruce  v.  Schuyler,  4  Gilm.  221 ;  People 
V.  Riggsy  66  HI.  483 ;  Ramsey  v.  Hoeger,  76  id.  432 ;  Bruffett  v.^ 
Railroad  Co.  25  id.  353. 

There  is  no  doubt  that  the  effect  of  all  this  is  to  extend  a 
tax  for  one  year,  made  with  reference  to  a  certain  assessment, 
upon  the  assessment  of  another  year,  and  doubtless  for  a  dif- 
ferent purpose.  This  is  clearly  against  the  principles  laid 
down  by  this  court  in  a  number  of  cases.  Town  of  Lebanon 
V.  Railway  Co.  77  HI.  539 ;  Graves  v.  Bowen,  11  id.  431 ; .  Bill" 
16— 127IliL, 


Digitized  by  VjOOQ  IC 


242  BouL  V.  The  People  ex  reU 

Brief  for  the  Appellee. 

ings  V.  Dilten,  15  id.  218;   Thurston  v.  Little,  3  Mass.  429; 
Grangers  v.  Power,  2  Pick.  392. 

It  is  very  clear  that  if  the  construction  of  section  21  of  the 
act  of  1885,  which  will  be  insisted  upon  by  the  opposing  coun- 
sel, is  to  be  adopted,  then  there  is  a  clear  conflict  in  the  law 
itself.  This  second  assessment  was  an  additional  assessment, 
and  both  the  original  act  of  1879  (section  32)  and  the  revisory 
act  of  1885  provide  that  all  additional  assessments'  shall  be 
made  on  the  original  classification ;  and  while  we  do  not  con- 
tend that  this  provision  in  the  act  of  1885  applies  to  this 
former  assessment,  the  provision  in  the  act  of  1879  certainly 
does. 

Mr.  George  Hunt,  Attorney  General,  for  the  appellee : 

Under  the  original  classification,  some  of  the  lands  benefited 
were  not  taxed  at  all,  and  others  less  than  their  share.  The 
new  classification,  under  section  21  of  the  act  of  1885,  does 
class  them  properly.  It  is  not  claimed  there  is  any  injustice 
in  this  classification,  but  simply  that  lands  not  taxed  in  the 
first  instance  should  not  now  pay  any  part  of  the  cost  of  the 
improvement. 

It  is  argued  that  enforcing  section  21  is  impairing  the  ob- 
ligation of  contracts.  But  there  had  been  no  contract  that 
the  lands  should  not  pay  their  just  share  of  the  cost  of  the 
improvement.  All  laws  enacted  after  the  contracting  of  a 
valid  debt  by  a  county,  etc.,  which,  if  enforced,  would  deprive 
it  of  the  means  of  payment,  will  be  void,  as  impairing  the  ob- 
ligation of  contracts.  Wolf  v.  Neiv  Orleans,  13  Otto,  358 ; 
Van  Hoffman  v.  Quincy,  4  Wall.  535;  Louisiana  v.  Pittsburg^ 
15  Otto,  278;  Railway  Co.  v.  People,  116  111.  408. 

But  this  does  not  seem  to  us  to  be  the  proper  place  to  raise 
this  objection.  Following  the  other  decisions  of  this  court, 
we  think  it  must  be  held  that  the  assessment  and  classification 
having  been  confirmed  by  the  commissioners,  under  proper 
notice,  their  decision,  not  appealed  from,  is  final. 
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A  judgment  of  confirmation  of  a  special  assessment  is  con- 
clusive upon  all  lot  owners  whose  property  is  assessed,  as  to 
all  matters  of  defense  that  might  have  been  interposed  to  pre- 
vent the  confirmation,  provided  such  owners  are  in  court  by 
the  service  of  proper  notice,  or  by  voluntary  appearance. 
Murphy  v.  People,  120  HI.  234 ;  Railway  Co.  v.  Seip,  id.  104. 

Mr.  Charles  P.  Knispel,  also  for  the  appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  by  appellee,  Baker,  as  collector  of 
his  county,  to  obtain  judgment  against  delinquent  lands  and 
town  lots  for  taxes,  special  assessments,  etc.  Objections  were 
filed  by  appellant,  but  overruled,  and  judgment  entered  against 
his  lands,  and  from  that  judgment  he  appeals  to  this  court. 

The  facts  in  the  case  necessary  to  a  fair  consideration  and 
decision  of  the  question  presented,  are  as  follows :  Drainage 
district  No.  1,  in  the  townships  of  Sugar  Loaf  and  Centerville 
Station,  St.  Clair  county,  was  organized  under  the  act  of  the 
General  Assembly  approved  May  29,  1879.  On  the  4th  of 
April,  1885,  the  commissioners  made  an  additional  assess- 
ment of  $28,000,  payable,  one-third  October  1, 1886,  one-third 
October  1,  1887,  and  one-third  October  1,  1888. .  On  this 
assessment  they  borrowed  $26,000,  issuing  bonds  dated  Oc- 
tober 30,  1885,— $8000  payable  in  two  years,  $8000  in  three 
years,  and  $10,000  in  three  years  and  eleven  months.  These 
bonds  were  duly  registered  in  the  office  of  the  Auditor  of  Public 
Accounts.  Prior  to  April  25,  1887,  appellant's  lands  were 
not  assessed  for  benefits,  but  at  that  time  a  re-classification 
of  the  lands  in  the  districtwas  made,  under  section  21  of  the 
act  in  force  July  1, 1885,  by  which  they  were  made  assessable. 
Proper  notice  of  this  classification  was  given,  and  appellant 
appeared  and  made  objections,  but  they  were  not  sustained, 
and  he  took  no  appeal.  In  pursuance  of  the  warrant  of  the 
Auditor  of  Public  Accounts,  certifying  the  amount  needed  for 
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the  year  1887  to  pay  principal  and  interest  on  bonds  issued 
by  the  commissioners  of  said  district,  in  which  amount  was 
included  $8000  and  interest,  being  the  second  installment  of 
the  bonds  of  October  30,  1885,  and  the  interest  on  the  third 
installment  thereof,  a  tax  was  levied  against  the  lands  in  said 
drainage  district,  based  upon  the  last  named  classification, 
thus  causing  a  tax  of  $14.99  to  be  levied  on  appellant's  lands. 
This  he  refused  to  pay,  and  hence  this  proceeding. 

The  objections  filed  in  the  county  court  raise  the  question 
whether  or  not  appellant's  lands  can  be  taxed  to  pay  any  part 
of  the  bonds  of  October  30,  1885,  the  position  of  his  counsel 
being,  that  inasmuch  as  his  lands  were  not  assessed  for  bene- 
fits at  the  time  the  assessment,  on  the  4th  of  April,  1885,  was 
made,  and  the  bonds  issued  to  pa}'  the  same,  they  can  not, 
by  a  subsequent  classification,  be  made  liable  to  contribute  to 
their  payment.  In  support  of  this  position  it  is  argued,  that 
in  so  far  as  section  21  of  the  act  of  1885  authorizes  the  com- 
missioners to  disregard  the  proportions  of  former  assessments, 
and  make  a  new  classification,  its  provisions  should  be  ap- 
plied only  to  future  assessments.  So  much  of  that  section  as 
bears  upon  this  question  reads  as  follows  \ 

"In  districts  heretofore  formed,  which  have  made  one  or 
more  levy  of  taxes,  and  a  new  levy  is  required,  the  classifica- 
tion of  lands  on  the  graduated  scale  shall  be  made  to  conform, 
as  near  as  may  be,  to  the  former  proportionate  assessment ; 
but  if  the  commissioners  believe,  from  experience  and  results, 
that  the  former  assessment  was  not  fairly  adjusted  on  the 
several  tracts  of  land  according  to  benefits,  then  the  commis- 
sioners shall  disregard  the  proportion  of  the  former  assess- 
ment, and  make  the  new  classification  in  accordance  with  such 
proportions  as  should  have  been  made  originally.  When  the 
classification  is  completed,  it  shall  be  properly  tabulated,  or 
shown  by  a  map,  or  both,  and  filed  in  the  clerk's  office  for 
inspection." 
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There  is  nothing  in  this  language  to  indicate  an  intention 
on  the  part  of  the  legislature  to  so  limit  its  application.  It 
is  the  express  purpose  of  the  Drainage  law  of  this  State,  that 
each  tract  of  land  in  a  district  shall  bear  its  equal  burden,  in 
proportion  to  benefits.  Until  the  work  is  done  and  practically 
tested,  the  adjustment  of  benefits  can  only  be  made  from  judg- 
ment, based  on  theory  and  general  experience.  This  statute 
of  1885  allows  the  commissioners  to  bring  to  their  aid  the 
experience  and  practical  results  of  the  system  adopted  and 
work  done,  and  having  done  so,  if  convinced  that  the  former 
assessment  was  not  fairly  adjusted  on  the  several  tracts  of 
land  according  to  benefits,  then  it  is  made  their  duty,  by  this 
act,  to  disregard  the  proportions  of  the  former  assessment, 
and  make  the  new  classification  in  accordance  with  such  pro- 
portions as  should  have  been  made  originally.  It  is  not 
claimed  that  the  classification  made  April  25,  1887,  is  unfair 
or  inequitable ;  therefore,  in  making  it  the  commissioners  have 
simply  done  that  which  should  have  been  originally  done. 
The  language,  "a«  should  have  been  made  originally,''  is  irrecon- 
cilable with  the  position  of  appellant  that  both  classifications 
are  correct, — ^the  first  applicable  to  improvements  made  under 
the  first  and  second  assessments,  and  the  latter  only  intended 
to  apply  to  work  to  be  done  in  the  future.  If  the  present  clas- 
sification is  correct,  the  original  was  necessarily  wrong.  The 
present  one  could  only  be  made  because  the  former  one  was 
not  made  as  it  should  have  been.  Clearly,  it  was  the  inten- 
tion of  the  legislature  that  the  I'e-classification,  correcting  the 
errors  in  the  original,  should  take  the  place  of  the  original, 
and  thereafter  there  should  be  but  the  corrected  one  upon 
which  to  make  assessments  of  taxes.  This  statute  simply 
provides  the  means  whereby  commissioners  may  correct  a 
mistake  made  by  them  or  their  predecessors  in  estimating 
benefits,  and  so  understood,  we  are  unable  to  perceive  wherein 
it  violates  the  constitutional  prohibition  against  the  enactment 
of  laws  impairing  the  obligation  of  contracts,  as  contended  by 
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counsel  for  appellant.  Appellant  acquired  no  rights  under  the 
first  assessment  of  benefits.  He  simply  enjoyed  the  benefit 
of  a  mistake,  which  the  law  of  1885  afforded  the  means  of 
correcting. 

We  find  no  substantial  error  in  this  record.  The  judgment 
of  the  county  court  in  disallowing  appellant's  objections  is 
affirmed. 

Judgment  affinned. 


The  People's  Fire  Insurinoe  Company 

V. 

Emilie  Pulver,  for  use,  etc. 
Filed  at  Ottawa  January  25, 1889. 

1 .  Insxtrance — proof  of  lo8s — whether  sufficiently  specific — waiver. 
Where,  owing  to  the  destr action  of  books,  biU  of  sale,  invoices  and 
other  papers,  the  assured  is  unable  to  furnish  a  speciflo  statement  or 
inventory  of  the  property  destroyed,  the  law  wiU  hold  the  terms  of  the 
policy  requiring  proofs  of  loss  as  sufficiently  complied  with,  by  fur- 
nishing such  as  it  is  within  the  power  of  the  assured  to  make.  The  law 
does  not  require  the  assured  to  do  an  impossible  thing. 

2.  In  this  case,  proofs  of  loss  by  fire  were  made  February  17, 1885, 
seven  days  after  the  fire,  stating  therein  the  actual  cash  value  of  the 
property  destroyed,  and  giving  a  full  and  acciurate  description  of  each 
kind  of  property,  and  the  value  thereof.  No  objection  was  made  to 
this  proof  of  loss  tmtil  March  30, 1885.  The  assured  replied  on  April  4, 
stating  that  a  more  complete  and  definite  inventory  could  not  be  made, 
for  the  reason  that  all  the  books,  invoices,  etc.,  were  destroyed  in  the 
fire,  which  letter  was  not  answered  until  April  14,  when  the  assured 
was  again  informed  that  the  proofs  were  insufficient,  for  the  reasons 
stated  in  the  letter  of  March  30 :  Held,  that  if  there  were  defects  in  the 
proofs'of  loss  they  were  waived  by  the  company,  and  that  the  delay  in 
pointing  out  objections  alone  was  a  waiver. 

3.  Practice — directing  what  the  verdict  shall  be.  Where  there  is 
evidence  given  on  the  trial  of  an  action  on  a  policy  of  fire  insurance, 
tending  to  show  a  compliance  with  the  requirement  of  the  pob'cy  as  to 
proofs  of  loss,  or  a  waiver  of  defects  in  such  proofs,  there  will  be  no 
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error  in  the  cotirt  refusing  to  instniot  the  jury  to  find  for  the  defend- 
ant for  want  of  sufficient  proofs  of  the  loss  being  furnished. 

4.  Ebbob  wHiii  NOT  AiiWAYS  BEYEBSE — inaccurate  inatructions.  Al- 
though instructions  given  in  behalf  of  the  plaintiff  state  the  defense 
broader  than  the  issues  and  evidenoe,  it  will  not  work  a  reversal  of  a 
judgment  for  the  plaintiff,  unless  this  court  can  see  that  injury  to  the 
defendant  has  resulted  from  the  error. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Moses  &  Newman,  for  the  appellant. 
Messrs.  ELraus,  Mayeb  &  Stein,  for  the  appellee. 

Per  Curiam:  This  was  an  action  of  assumpsit  on  one  of 
the  three  j5re  insurance  policies  mentioned  in  the  case  of 
Birmingham  Fire  Ins.  Co,  v.  Pidver,for  use,  etc.,  in  which  an 
opinion  has  heretofore  been  filed.  (126  HI.  329.)  The  judg- 
ment in  the  Superior  Court  was  for  appellee,  for  $1112.13, 
from  which  an  appeal  was  prosecuted  to  the  Appellate  Court, 
where  it  and  the  Birmingham'  case  were,  by  agreement,  sub- 
mitted together,  and  both  judgments  affirmed.  Both  cases 
were  again  appealed  to  this  court,  but  submitted  separately. 

It  is  first  insisted,  that  the  judgment  in  this  case  is  erro- 
neous, because  the  evidence  fails  to  show  that  preliminary 
proofs  of  loss  were  made  by  the  assured,  as  required  by  the 
terms  of  the  policy,  and  that  the  trial  court  erred  in  refusing 
to  instruct  the  jury  to  find  for  defendant  for  want  of  such 
proofs.  It  'is  not  claimed  that  there  is  an  entire  want  of  such 
evidence,  but  the  contention  is,  that  the  proof  of  loss  furnished, 
and  which  was  admitted  in  evidence,  is  not  a  compliance  with 
the  condition  in  the  policy  as  to  such  proofs,  in  that  the  as- 
sured "failed  to  furnish  an  inventory  of  the  goods  claimed  to 
be  totally  destroyed,  showing  the  quantity,  quality  and  cost 
of  each  article  claimed  to  be  destroyed."     The  proofs  of  loss 
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in  question  were  made  February  17,  1885, — seven  days  after 
the  fire.  In  it  the  actual  cash  value  of  the  property  destroyed 
is  stated"  to  be  $3929.45,  as  shown  by  an  annexed  schedule, 
marked  "Exhibit  B,"  "giving  a  full  and  accurate  description 
of  each  kind  of  property,  and  the  value  of  the  same,  with  the 
damage  or  loss  on  each,  separately."  "Exhibit  B"  is  a  list  of 
many  articles,  giving  numbers  and  value,  in  the  following  form : 

"8  imported  dolmans,  $17.50,    -     -     -     -  $140.00 
10  Russian  circulars,  $8.00,     -     -     -     -  80.00 

1  lot  handkerchiefs, 5.00" 

— The  whole  footing  up  $3929.45.  Then  follows  a  list  of  a 
few  small  articles,  under  the  heading,  "Present  worth  of  dam- 
aged stock." 

Conceding  that  the  inventory  furnished  was  not  a  strict 
compliance  with  the  requirements  of  the  policy,  it  was  an  at- 
tempt to  do  so  in  apparent  good  faith,  and  we  think,  under 
the  proof  made  as  to  the  ability  of  the  assured  to  furnish  a 
more  accurate  one,  should  be  held  sufficient.  The  evidence 
shows  that  the  preliminary  proof  of  loss  was  delivered  to  the 
company  about  the  date  of  its  execution.  No  objection  was 
made  to  it  until  March  30.  Of  the  three  objections  then  made, 
two  are  abandoned.  The  assured  was  also  notified  in  this 
letter  to  procure  her  books,  inventory,  and  other  vouchers  and 
exhibits,  for  examination,  and  that  then  the  company  would 
require  her  to  submit  to  an  examination  under  oath,  etc.  To 
the  objection  now  urged,  the  assured  replied,  on  April  4th : 
"I  beg  leave  to  enclose  a  certified  copy  of  the  bill  of  sale  to 
me  of  the  insured  property,  the  original  having  beeh  destroyed 
in  the  fire.  The  inventory  was  also  destroyed,  and  I  have 
already  furnished  you  with  a  copy  of  it,  attached  to  and  a  part 
of  the  proofs  of  loss.  As  you  are  aware,  the  fire  occurred 
within  a  week  after  I  opened  the  business,  and  I  had  no  books 
of  account  at  all,  except  a  sales  book,  also  destroyed,  and  no 
bills  or  invoices  except  the  above  bill  of  sale."     This  letter 
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was  not  answered  until  the  14th  of  the  same  month,  when  she 
was  again  informed  that  the  proofs  were  insufficient,  for  the 
reasons  stated  in  the  letter  of  March  30,  and  that  the  certified 
copy  of  the  bill  of  sale  in  no  way  met  the  request  of  the  com- 
pany. In  the  same  letter,  however,  she  is  again  notified  to 
appear  for  further  examination. 

If,  from  the  destruction  of  books,  bill  of  sale,  invoices,  and 
other  papers,  the  assured  was  unable  to  furnish  a  more  spe- 
cific statement  than  that  which  she  did  furnish,  the  law  would 
hold  the  terms  of  the  policy  sufficiently  complied  with.  It 
would  not  require  her  to  do  an  impossible  thing.  (Wood  on 
Fire  Insurance,  709.)  That  there  is  evidence  in  this  record 
tending  to  show  that  she  availed  herself  of  all  the  means  within 
her  control  to  comply  with  the  terms  of  the  policy  and  the 
demands  of  the  company,  can  not  be  denied.  Nor  can  it  be 
seriously  contended  that  the  conduct  of  the  company  did  not 
amount  to  a  waiver  of  defects  in  the  proofs  of  loss.  The  delay 
in  pointing  out  objections  alone,  must  be  so  held,  under  the 
authority  of  Great  Western  Insurance  Co,  v.  Staaden,  26  HI.  365. 
At  least  it  will  be  conceded  that  there  is  evidence  in  the  record 
tending  to  prove  such  waiver.  The  court  below  therefore  prop- 
erly refused  to  take  the  case  from  the  jury,  both  because  the 
evidence  tended  to  show  compliance  with  the  requirements  of 
the  policy  in  furnishing  proofs  of  loss,  and  because  it  tended 
to  prove  a  waiver  of  any  defects  therein. 

In  this  case  appellant  asked  twenty  instructions,  many  of 
them  quite  lengthy,  and  nearly  all  literal  copies  of  those  asked 
in  the  Birmingham  ca^e.  As  in  that  case,  all  were  refused, 
and  a  series  prepared  and  given  by  the  judge.  It  is  contended 
that  it  was  error  to  refuse  the  instructions  asked,  and  that 
those  given  by  the  court  did  not  present  the  law  of  the  case 
fairly  to  the  jury. 

By  the  fifteenth  instruction  asked  by  appellant,  its  defense 
was  stated  in  two  propositions :  First,  that  the  plaintiff  was 
not  the  actual  owner  of  the  destroyed  property  at  the  time  of 
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the  insurance  and  fire ;  second^  that  the  plaintiff  committed 
fraud  upon  the  company  by  making  a  fraudulent  proof  of  loss, 
in  overstating  the  amount  and  value  of  the  property  destroyed, 
and  that  she  swore  falsely  in  her  examination  taken  under  the 
provisions  of  the  policy,  with  the  intent  to  defraud  the  com- 
pany. In  the  instructions  given  by  the  court,  in  addition  to 
these  defenses,  it  is  stated  that  the  defendant  claimed  that 
the  fire  was  collusive,  and  that  the  assured  made  fraudulent 
statements  as  to  the  origin  of  the  fire ;  and  it  is  insisted  that 
by  stating  to  the  jury  that  such  claim  was  made  by  the  de-* 
fendant,  its  case  was  prejudiced.  From  the  pleas  remaining 
in  the  record,  (especially  the  tenth,)  and  the  scope  of  the  evi- 
dence, we  may  well  suppose  such  defences  were  insisted  upon 
in  the  argument  before  the  jury, — at  least  we  have  no  means 
of  determining  that  they  were  not.  Even  if  the  instructions 
given  did  state  the  defense  broader  than  the  issues  and  evi- 
dence made  it,  it  would  not  work  a  reversal  of  the  judgment, 
unless  we  could  see  that  injury  to  appellant  had  resulted, — 
of  which  there  is  no  evidence  before  us. 

The  instructions  given,  on  the  issues  and  evidence,  presented 
the  law  of  the  case  with  reasonable  accuracy,  and,  therefore, 
whether  all  the  points  sought  to  be  covered  by  appeUant's  in- 
structions were  met  or  not,  is  immaterial.  Having  examined 
the  refused  instructions  with  care,  and  compared  them  with 
those  given,  we  are  clearly  of  opinion  that  there  was  no  error 
in  giving  and  refusing  instructions. 

The  other  grounds  of  reversal  insisted  upon,  of  suflScient 
importance  to  be  noticed,  are  disposed  of  in  the  Birmingham 
case^  referred  to,  and  need  not  be  further  noticed  in  this. 

Judgment  affirmed. 
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Edward  L.  Gould 

V. 

Charles  Howe. 

Filed  at  Ottaiea  January  25, 1869. 

1.  Pbacticb — trial  by  the  court— preserving  qtkesHona  of  1{lw,  Where 
an  action  of  ejectment  is  tried  by  the  court  without  a  jury,  and  the  bill 
of  exceptions  fails  to  show  any  exception  to  the  judgment,  or  any  mo- 
tion for  a  new  trial,  or  any  propositions  of  law  submitted,  and  no  ques- 
tion is  raised  as  to  the  ruling  on  questions  of  evidence,  the  record  will 
present  no  question  of  law  for  this  court  to  pass  upon,  and  the  judg- 
ment will  be  affirmed. 

2.  BiLii  OP  EXCEPTIONS— 4rAcn  necessary,  A  recital  by  the  clerk  of 
the  court  that  exception  was  taken  to  the  judgment  of  the  court  and 
its  rulings  on  propositions  of  law  submitted  under  section  42  of  the 
Practice  act,  can  not  be  considered  in  this  court.  These  are  matters 
that  can  only  become  a  part  of  the  record  by  being  incorporated  into 
the  bill  of  exceptions. 

Appeal  from  the  Circuit  Court  of  Marshall  county;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

Mr.  J.  H.  Jackson,  and  Messrs.  Barnes  &  Barnes,  for  the 
appellant. 

Messrs.  Edwards  &  Evans,  for  the  appellee : 
There  is  nothing  in  this  record  for  the  court  to  pass  upon. 
The  trial  was  before  the  court,  without  a  jury.  The  bill  of 
exceptions  contains  the  evidence,  but  it  fails  to  show  that  any 
exception  was  taken  to  the  finding  and  decision  of  the  court, 
or  that  a  motion  was  made  for  a  new  trial,  overruled,  and  the 
decision  of  the  court  excepted  to,  and  hence  no  error  can  be 
assigned.  Parsons  v.  Evans,  17  111.  238;  James  v.  Dexter, 
113  id.  664;  Dickhut  v.  DurreU,  11  id.  72 ;  Manufacturing  Co. 
V.  Horton,  74  id.  310 ;  Law  v.  Fletcher,  84  id.  45 ;  Snell  v. 
Church,  58  id.  291. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  ejectment,  tried,  by  agreement  of  parties,  by  the 
court,  without  the  intervention  of  a  jury. 

The  bill  of  exceptions  fails  to  show  any  exception  taken  to 
the  judgment  rendered,  or  any  motion  for  a  new  trial.  Nor 
are  there  recited  in  the  bill  of  exceptions  any  propositions  of 
law  submitted  under  the  42d  section  of  the  Practice  act,  and 
the  rulings  of  the  court  thereon ;  and  there  is  no  question  of 
law  discussed  in  argument,  arising  on  rulings  of  the  court  in 
admitting  or  excluding  evidence.  There  is,  therefore,  no  ques- 
tion presented  by  the  record  upon  which  we  can  pass.  It  is 
immaterial  that  the  recitals  in  the  orders  entered  by  the  clerk 
may  show  exception  to  the  judgment,  and  the  submission  and 
rulings  thereon  of  propositions  of  law  under  the  42d  section 
of  the  Practice  act.  These  are  matters  that  can  only  become 
a  part  of  the  record  by  being  incorporated  in  the  bill  of  excep- 
tions, and  the  clerk's  recitals,  in  that  respect,  are,  therefore, 
extra-oflScial,  and  of  no  legal  effect.  Martin  et  al.  v.  Foulke 
et  al.  114  HI.  206 ;  Graham  et  al.  v.  The  People,  115  id.  56G  ; 
Magill  et  al.  v.  Brown  et  al.  98  id.  235 ;  Boyle  v.  Levings,  28 
id.  314 ;  Gill  v.  Skelton,  54  id.  158 ;  Hahn  v.  St.  Clair  Savings 
and  Insii/rance  Co.  50  id.  456 ;  McLaughlin  v.  Walsh,  3  Scam. 
185;  Petty  y.  Scott,  6  Gilm.  209;  Magher  v.  Howe,  12  111. 
379;  Moss  v.  Flint  etal.  13  id.  572;  Dickhut  v.  Durrell,  11 
id.  72. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Nat.  Bank  op  Lawrence  Co.  et  al.  v.  John  V.  LbMoyne  6<  al. 

and 
George  F.  Harding  v.  H.  M.  Shbpard,  Admr.  et  al. 

Filed  at  Ottawa  January  25, 1889. 

1.  AppeaIi— /rom  Appellate  Court — what  questions  to  be  considered. 
No  qnestions  can  be  considered  on  appeal  from  or  writ  of  error  to  the 
Appellate  Court,  except  such  as  were,  by  the  record  before  it,  presented 
to  that  court. 

2.  Same — effect  of  amended  Hll  of  exceptions,  not  before  the  Appellate 
Court.  This  court,  on  api)eal  from  the  Appellate  Court,  can  only  de- 
termine whether  that  court  decided  correctly,  and  the  exact  question 
submitted  to  that  court  must  be  before  this  court.  It  therefore  follows, 
tliatan  amended  bill  of  exceptions  not  before  the  Appellate  Court  can 
not  be  considered  by  this  court. 

3.  Haj£E— practice — time  to  object  that  the  bill  of  exceptions  is  not 
complete.  Where  the  appellee  in  the  Appellate  Court  omits  to  make  the 
objection  there  that  the  bill  of  exceptions  fails  to  show  any  exceptions 
on  the  trial,  on  appeal  to  this  court  he  will  be  precluded  from  urging 
such  objection. 

4.  Any  objection  that  may  be  obviated  must  be  made  in  the  lower 
courts  in  apt  time,  or  it  will  be  considered  as  waived. 

5.  Tbial  by  the  ooTTRT—bill  of  exceptions^^hat  it  must  show.  Where 
the  bill  of  exceptions  fails  to  set  out  the  findings  and  judgment  of  the 
com!  on  a  trial  without  a  jury,  and  to  show  they  were  properly  excepted 
to,  no  questions  arisiug  upon  such  findings  and  judgment  can  be  con- 
sidered by  the  Appellate  Court. 

6.  Same — no  propositions  of  law  presented — presumption.  Where  a 
case  is  tried  before  the  court  without  a  jury,  and  no  propositions  of 
law  are  submitted,  it  will  be  assumed  tliat  the  court  ruled  the  law  cor- 
rectly;  and  the  affirmance  of  the  judgment  by  the  Appellate  Court  is 
conclusive. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Lorin  C.  Collins,  Judge,  presiding. 

Mr.  William  J.  Ammen,  and  Mr.  George  E.  Grant,  for  the 
appellants. 
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Mr.  Melville  W.  Fullee,  and  Messrs.  Wilson  &  Moore, 
for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

These  were  proceedings  in  the  probate  court  of  Cook  county, 
by  certain  creditors  of  the  estate  of  Charles  W.  Eecketson, 
deceased,  against  the  administrator  of  that  estate,  for  the 
collection  of  their  debts.  Appeals  were  prosecuted  from  the 
judgments  of  the  probate  court  to  the  circuit  court  of  that 
county,  and  that  court  afl&rming  the  judgment  of  the  probate 
court,  an  appeal  was  taken  from  its  judgment  to  the  Appellate 
Court  for  the  First  District.  The  last  named  court  affirmed 
the  judgments  of  the  circuit  court,  and,  by  a  further  appeal, 
the  cases  are  brought  here,  and,  by  agreement  of  parties, 
they  are  consolidated,  and  to  be  considered  as  one  case. 

Since  the  cases  have  been  pending  in  this  court,  an  amended 
record,  containing  an  amended  bill  of  exceptions,  has  been 
filed.  Motion  was  made  to  strike  it  from  the  files,  and  the 
decision  on  that  motion  has  been  reserved  until  now. 

We  have  held  that  no  questions  can  be  considered,  on  appeal 
from  or  writ  of  error  to  the  Appellate  Court,  except  such  as 
were,  by  the  record  before  it,  presented  to  that  court.  {Thayer 
V.  Peck,  93  HI.  357;  Redlich  v.  Bauerlee,  98  id.  134;  Hyslop 
V.  Finch,  99  id.  171.)  Necessarily,  therefore,  the  record  re- 
viewed must  be  the  same  in  this  co\irt  that  it  was  in  the 
Appellate  Court.  The  principle  applying  is  obvious,  and  needs 
no  elaboration.  We  can  only  decide  whether  the  Appellate 
Court  decided  correctly,  and  to  do  that,  the  exact  question 
submitted  to  it  must  be  before  us.  It  follows  that  the  amended 
record  can  not  be  considered  here,  and  must  be  stricken  from 
the  files. 

The  original  bill  of  exceptions  omitted  to  set  out  the  find- 
ings and  judgments  of  the  circuit  court,  and  to  show  that  they 
were  properly  excepted  to  at  the  time  they  were  announced. 
No  question  arising  upon  such  ruling  could  therefore  have 
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been  coneidered  by  the  Appellate  Court,  had  that  objection 
been  there  urged.  Martin  et  at.  v.  Foulke  et  al.  114  HI.  206 ; 
Graham  et  al.  v.  The  People,  116  id.  566. 

It  is  contended,  however,  that  inasmuch  as  that  objection 
was  not  urged  in  the  Appellate  Court,  it  can  not  be  urged 
here.  This  is  the  general  rule  applicable  to  all  objections 
that  may  be  obviated  if  urged  in  apt  time,  and  we  think  it  is 
applicable  here.  Had  the  objection  been  urged  in  the  Appel- 
late Court,  it  might  have  been  obviated,  as  it  was  here  at- 
tempted to  be,  by  an  amended  record^containing  an  amended 
bill  of  exceptions! 

The  causes  were  tried  by  the  court,  by  agreement  of  parties, 
without  the  intervention  of  a  jury.  The  questions  presented 
for  our  consideration  are  thus  stated  by  counsel  for  appellants : 

"The  appellants  respectfully  submit,  that  the  only  two  ques- 
tions made  in  this  consolidated  case  are,  first,  whether  John 
V.  LeMoyne  should  be  allowed  the  judgment  given  upon  the 
Tiernan  contract ;  and  second,  whether  he  should  be  allowed 
dividends  upon  said  claim,  to  be  paid  out  of  the  proceeds  of 
•  the  sale  of  the  lands  made  under  the  order  of  the  circuit  court, 
of  June,  1870." 

It  is  obvious  these  include  both  questions  of  law  and  of  fact. 
The  court  may  have  entirely  agreed  with  counsel  for  appellants 
as  to  the  construction  of  the  law,  but  disagreed  with  them  as 
to  the  effect  of  the  evidence.  It  is  provided  by  section  41  of 
our  Practice  act,  (Rev.  Stat.  1874,  p.  780,)  that  in  all  cases, 
in  any  court  of  record  of  this  State,  if  both  parties  shall  agree, 
both  matters  of  law  and  fact  may  be  tried  by  the  court ;  and 
upon  such  trial,  either  party  may,  within  such  time  as  the 
court  may  require,  submit  to  the  court  written  propositions 
to  be  held  as  law  in  the  decision  of  the  case,  upon  which  the 
court  shall  write  "refused"  or  "held,"  as  he  shall  be  of  opinion 
is  the  law,  or  modify  the  same,  and  to  which  either  party  may 
except,  as  to  other  opinions  of  the  court.  In  construing  the 
provisions  of  the  Appellate  Court  act,  limiting  our  right  to 
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review  questions  of  law,  only,  in  connection  with  this  section, 
in  Bridge  Co.  v.  Commissioners  of  Highways,  101  HI.  521,  we 
said:  "The  ultimate  propositions  to  be  proven,  the  evidence 
submitted  in  support  of  them,  the  finding  of  the  trial  court  on 
those  propositions,  and  the  judgment  of  the  Appellate  Court 
upon  such  findings,  are  matters  which  this  court  is  not  per- 
mitted to  review,  where  no  exception  has  been  taken  or  ques- 
tion of  law  has  otherwise  been  preserved  upon  the  record." 
And  in  Mutual  Aid  Association  v.  Hall,  118  Dl.  173,  we  said: 
"Where  there  is  a  trial  before  the  court,  without  a  jury,  in 
order  to  present  a  question  of  law  to  this 'court  as  having 
been  passed  upon  by  the  court  below,  the  party  should  submit 
propositions  of  law  to  the  trial  court." 

Where,  in  a  case  tried  by  the  court  without  the  intervention 
of  a  jury,  no  propositions  of  law  are  submitted  to  the  court, 
the  case  stands  in  the  same  condition,  in  so  far  as  affects 
this  question,  as  if  the  trial  had  been  by  jury,  and  no  instruc- 
tions had  been  asked  or  given  on  either  side.  In  such  case  it 
would  be  assumed  the  jury  made  no  mistake  of  law,  and  if 
the  verdict  should  be  wrong,  it  would  be  an  error  of  fact,  which 
the  Appellate  Court  alone  can  correct.  (Hobbs  v.  Ferguson's 
Estate,  100  111.  232.)  So  here,  therefore,  we  must  assume 
that  the  trial  court  ruled  the  law  correctly,  and  the  decision 
of  the  Appellate  Court  conclusively  determines  that  it  ruled 
the  facts  correctly.  Kelderhouse  v.  Hall,  116  111.  147 ;  Christy 
V.  Stafford,  123  id.  465 ;  Montgomery  et  al.  v.  Black  et  al,  124 
id.  57 ;  First  National  Bank  of  Michigan  City  v.  Haskell  et  al. 
id.  576. 

The  judgment  is  affirmed. 

Jvdgment  affirmed. 

Mr.  Justice  Bailey,  having  heard  this  case  in  the  Appellate 
Court,  took  no  part  in  its  decision  here. 
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The  Chicago  Mutual  Life  Indemnity  Association  et  al 

V. 

George  Hunt,  Attorney  General. 
Filed  at  Ottawa  January  26, 1889. 

1.  MuTUAii  BENEFIT  ASSOCIATIONS— A  ttomey  Oeneral—his  powers  and 
duties — report  from  the  Auditor,  The  jwwer  of  the  Attorney  General 
to  file  an  information  against  a  mutual  benefit  society,  formed  under 
the  act  of  1883,  for  the  purpose  of  removing  its  officers  or  dissolving 
the  corporation  for  the  causes  stated  in  section  12  of  that  act,  does  not 
depend  upon  any  communication  to  him  from  the  Auditor,  but  is  within 
the' purview  of  those  powers  which  are  inherent  in  his  office. 

2.  That  section  of  the  act  of  1883  relating  to  mutual  aid  societies, 
etc.,  conferred  no  new  powers  upon  the  Attorney  General,  but  vested 
the  Auditor  with  the  supervision  of  associations  organized  under  the 
act,  and  made  it  the  duty  of  the  Attorney  General  to  take  proper  legal 

.  proceedings  whenever  the  Auditor  shouM  communicate  to  him  the  fact 
that  an  association  or  its  officers  had  so  conducted  its  affairs  as  to  give 
occasion  for  the  removal  of  the  officers  from  their  offices,  or  the  closing 
of  the  business  of  the  association. 

3.  The  Auditor's  communication  in  respect  to  a  mutual  benefit  asso- 
ciation, transmitted  to  the  Attorney  General  the  rei)ort  of  an  examin- 
ation of  the  books,  papers  and  affairs  of  the  association  by  an  expert 
employed  for  that  purpose  by  the  Auditor,  and  requested  the  Attorney 
General  to  institute  proceedings  against  the  corporation.  The  exam- 
iner's report,  though  not  altogether  formal  in  its  statement  of  conclu- 
sions, was  sufficient  to  show  the  existence  of  one  or  more  of  the  grounds 
named  in  the  statute,  and  this  made  it  the  duty  of  the  Attorney  General 
to  act. 

4.  It  is  only  provided  that  when  the  Auditor,  on  examination,  finds 
either  that  the  annual  statement  of  the  association  is  willfully  false  in 
some  material  respect,  or  that  the  business  of  the  association  has  been 
conducted  fraudulently  or  in  violation  of  some  provision  of  the  statute, 
or  that  the  association  has  transacted  business  different  from  that  au- 
thorized by  its  certificate  of  incorporation,  "he  shall  communicate  the 
fact,"— that  is,  the  fact  of  having  so  found,— to  the  Attorney  General. 
The  mode  of  communication  is  left  entirely  with  the  Auditor.  It  may, 
no  doubt,  be  made  by  communicating  the  finding  alone.  So  it  may 
be  commimicated  by  transmitting  the  entire  report  of  the  examiner, 
so  long  as  it  shows  one  or  more  of  the  necessary  findings. 

17—127  Hill. 
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6.  Same — Jurisdiction  in  chancery  to  dissoh^e  corporation.  In  the 
absence  of  statutory  provision,  courts  of  equity  have  no  jurisdiction  to 
decree  the  dissolution  of  a  corporation,  by  forfeiture  of  its  franchises, 
either  at  the  suit  of  an  individual  or  at  the  suit  of  the  State.  The  court 
of  chancery,  however,  is  by  statute  expressly  authorized,  on  informa- 
tion filed  by  the  Attorney  General,  to  decree  the  dissolution  of  mutual 
benefit  associations,  and  distribute  their  effects,  and  such  statute  is  not 
uncoustitutioual  merely  for  the  reason  the  corporation  is  deprived  of 
a  trial  by  jury. 

6.  An  information  filed  in  a  court  of  equity  against  a  corporation,  for 
the  purpose  of  dissolving  the  same  on  any  of  the  grounds  named  in  the 
statute,  is  not  a  criminal  proceeding,  and  therefore  required  to  be  car- 
ried on  "in  the  name  and  by  the  authority  of  the  People,"  etc.  Such 
an  information  is  not  a  quo  warranto^  nor  its  equivalent,  but  is  a  civil 
proceeding  of  a  special  statutory  character,  and  is  brought  for  the  pur- 
pose of  protecting  and  enforcing  property  rights.  Its  primary  object 
is  not  punishment,  but  to  enforce  a  due  administration  of  the  trust 
reposed  by  the  corporation  in  its  officers. 

7.  Whenever  officers  of  such  corporations  have  been  guilty  of  fraud, 
or  some  material  irregularity  or  violation  of  law,  to  the  injury  of  the 
corporation,  or  some  non-compliance  with  the  provisions  of  the  statute 
under  which  the  corporation  was  organized,  a  court  of  chancery  is 
authorized  to  interpose  for  the  preservation  of  the  property  rights  of 
members  and  creditors,  and  for  the  prot-ection  of  the  general  public, 
by  taking  the  administration  of  the  affairs  of  the  corporation  from  the 
hands  of  the  delinquent  officers  and  placing  it  in  the  hands  of  other 
suitable  persons,  or,  if  the  interest  of  the  members  or  the  general  pub- 
lic so  requires,  by  winding  up  its  business  and  distributing  its  effects, 
and,  as  incidental  to  such  relief,  by  decreeing  a  dissolution  of  the  cor- 
poration. 

8.  Same — memberahip — minora.  "Where  the  certificate  of  association 
provides  that  "no  person  shall  become  a  member  who  is  imder  ten  or 
over  seventy  years  of  age,"  and  the  statutes  are  silent  on  the  subject, 
it  will  not  be  a  violation  of  any  law  for  such  an  association  to  take  into 
membership  minors  who  advance  their  initiation  fee  and  other  charges 
required. 

9.  The  fact  that  a  minor  member  may  avoid  his  contracts,  is  no  ob- 
jection to  his  admission  as/i  member  in  a  mutual  benefit  association, 
as  payment  of  assessment  dues  is  not  compulsory  on  any  member,  but 
purely  voluntary.  If  the  infant  performs  the  conditions  prescribed  in 
the  certificate  of  membership,  he,  the  same  as  an  adult,  becomes  en- 
titled to  the  benefits  thereby  secured.  If  he  fails,  his  membership 
ceases,  just  as  that  of  an  adult,  and  that  is  all. 

10.  Same — diversion  of  mortuary  fund — aa  a  ground  for  diaaolring. 
The  by-laws  of  an  association  required  all  persons  becoming  members 
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to  pay  an  admission  fee,  the  annual  dues  for  one  year,  and  one  advance 
mortuary  assessment,  and  the  money  derived  from  this  assessment  was 
set  apart  and  treated  as  a  mortuary  fund.  Section  6  of  the  statute  re- 
lating to  such  corporations,  provides  that  "no  part  of  the  funds  col- 
lected for  the  payment  of  death  benefits  shall  be  apiolied  to  any  other 
purpose."  By  a  resolution  adopted,  this  fund  was  used  in  defraying 
current  expenses,  so  that  it  was  largely  deficient :  Held,  that  the  use  of 
the  mortuary  fund  for  other  purposes  than  paying  on  deaths  was  such 
a  violation  of  law  as  to  authorize  the  court  to  dis.solve  the  society  and 
wind  up  its  affairs.  The  use  of  such  fund  for  current  expenses  is  not 
only  a  fraud  ui)on  the  members,  but  a  clear,  palpable  and  inexcusable 
violation  of  law. 

11.  The  certificate  of  an  association  provided,  as  a  part  of  its  plan, 
that  twenty -five  per  cent  of  the  assessments  for  death  benefits  should 
constitute  a  guaranty  fund,  to  be  known  as  the  "Tontine  Reserve  Fund," 
and  that  for  the  apportionment  of  such  fund  the  association  should  be 
divided  into  classes,  by  years,  the  portion  of  such  fund  contributed 
during  ten  years  by  members  of  each  class,  together  with  the  accumu- 
lations, to  be  apportioned  equitably  among  the  surviving  persistent 
members  of  that  class :  Held,  that  such  disposition  of  the  resorv^e  fund 
was  in  direct  violation  of  the  letter  and  spirit  of  section  8  of  the  State 
law  relating  to  such  corporations. 

12.  The  association,  in  order  to  obtain  applications  for  membership, 
held  out  to  the  public  that  it  had  a  legal  right  to,  and  would,  at  the 
option  of  a  member,  refund  to  him  in  cash,  at  the  expiration  of  the 
period  of  ten  years,  all  the  reserve  fund  to  which  he  would  be  equitably 
entitled,  in  accordance  with  the  plan  upon  which  that  fund  was  being 
accumulated :  Held,  that  such  a  payment  would  be  imlawful  under 
section  8  of  the  statute,  as  well  as  for  the  further  reason  that  it  would  be 
an  allowance  to  the  member  of  money  from  the  association  as  a  profit. 

13.  Sahe — election  of  officers — improper  use  of  proxies.  By  the  char- 
ter or  organic  law  of  a  mutual  benefit  association,  the  management  and 
control  of  its  affairs  and  business  were  vested  in  eight  trustees,  who 
appointed  a  manager  and  secretary.  The  secretary  had  printed  on  each 
application  for  membership  then  used,  a  blank  proxy,  authorizing  the 
persons  whose  names  should  be  inserted,  to  act  and  vote  for  the  mem- 
ber, and  underneath  it  was  a  request  to  the  applicant  to  sign  it  in  blank, 
to  be  filled  up  by  the  secretary.  By  this  means  the  secretary  had  him- 
self and  the  manager  elected  by  the  members,  and  controlled  the  elec- 
tion of  the  trustees,  and  the  latter  were  controlled  by  the  secretary : 
Held,  that  the  action  of  the  secretary  was  a  clear  abuse  of  the  opportu- 
nities his  official  position  gave  him,  a  palpable  subversion  of  the  rules 
of  law,  as  well  as  a  fraud  on  the  members,  and  justly  subjected  the 
association  to  proceedings  by  the  Attorney  General  for  its  dissolution. 
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14.  Saue— /aZ«e  numbering  of  certificates  of  memberahip.  Such  an 
association,  through  its  officers,  issued  certificates  of  membership  num- 
bered, but  not  consecutively,  a  particular  certificate  having  thus  a  num- 
ber very  much  larger  than  the  total  number  of  certificates  issued  up  to 
that  date  :  Heldf  on  information  to  dissolve  the  association,  that  such 
mode  of  issuing  certificates  had  a  direct  tendency  to  deceive  members 
receiving  certificates,  as  to  their  value,  and  was  a  fraud  on  them,  whether 
so  intended  or  not. 

15.  Same— false  reports  to  Auditor  ia  ground  for  diaaolution.  A  false 
report  of  the  financial  condition  of  the  association  was  made  to  the 
Auditor  of  Public  Aocoimts,  and  the  fact  that  the  officers  were  misap- 
propriating the  advance  mortuary  assessments  was  concealed  from  him, 
and  false  answers  to  questions  by  the  Auditor  to  the  association  were 
returned.  In  such  answers  the  suppression  of  a  material  fact  called  for 
by  a  question  makes  the  answer  as  essentially  false  as  the  affirmation  or 
assertion  of  an  untruth. 

IB.  SAMR—failure  to  keep  booka  of  account.  The  failure  of  the  offi- 
cers of  a  mutual  benefit  association  to  keep  correct  and  intelligible 
books  of  account,  whether  such  failure  results  from  design,  carelessness 
or  want  of  skill,  is  a  serious  breach  of  official  duty.  Such  officers  are 
trustees,  and  it  is  a  duty  of  primary  importance,  incumbent  on  all 
trustees,  to  keep  proper  accounts  of  trust  funds,  for  unless  that  is  done 
the  beneficiaries  of  such  fund  have  no  safety  in  their  rights,  and  are 
liable  to  be  defrauded. 

17.  Action — to  recover  back  money  paid  by  infant  on  contract.  If  an 
Infant  advances  money  upon  a  voidable  contract,  which  he  afterward 
rescinds,  he  can  not  recover  this  money  back,  because  it  is  lost  to  him 
by  his  own  act,  and  the  privilege  of  infancy  does  not  extend  so  far  as 
to  restore  this  money,  unless  it  was  obtained  by  fraud. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
M.  F.  TuLEY,  Judge,  presiding. 

This  was  an  information  in  chancery,  filed  by  the  Attorney 
General,  on  behalf  of  the  People  of  the  State  of  Illinois,  against 
the  Chicago  Mutual  Life  Indemnity  Association  and  its  oflScers, 
praying  that  said  officers  be  required  to  show  cause  why  they 
should  not  be  removed  from  office,  or  the  business  of  the  as- 
sociation closed,  and  that  if  it  should  appear  that  said  officers 
or  any  of  them  had  been  guilty  of  fraud,  or  any  material  ir- 
regularity or  violation  of  law  to  the  injury  of  the  association, 
or  of  non-compliance  with  any  of  the  provisions  of  the  act 
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nnder  which  the  association  was  organized,  the  court  should 
decree  a  removal  from  ofl&ce  of  the  guilty  party  or  parties,  and 
the  substitution  of  a  suitable  person  or  persons  to  serve  until 
the  regular  annual  meeting,  or  until  a  successor  or  successors 
should  be  regularly  chosen  or  elected ;  or,  if  it  should  appear 
to  the  court  that  the  interests  of  its  members  or  the  general 
public  so  require,  that  it  decree  a  dissolution  of  the  association 
and  a  distribution  of  its  effects. 

The  information  alleges  that  said  association  is  a  corpora- 
tion organized  January  13,  1886,  under  the  "Act  to  provide 
for  the  organization  and  management  of  corporations,  associa- 
tions or  societies  for  the  purpose  of  furnishing  life  indemnity 
or  pecuniary  benefits  to  widows,  orphans,  heirs,  relatives  and 
devisees  of  deceased  members,  or  accident  or  permanent  disa- 
bility indemnity  to  members  thereof,"  approved  June  18, 1883 ; 
that  said  association  entered  upon  the  exercise  of  its  corporate 
franchise  and  the  transaction  of  business  under  its  certificate 
of  organization  on  or  about  January  13,  1885,  and  had  con- 
tinued the  same  until  the  date  of  filing  said  information,  its 
principal  office  being  located  in  the  city  of  Chicago ;  that  on 
or  before  March  1, 1887,  its  president  and  secretary  filed  with 
the  Auditor  of  Public  Accounts  a  statement  under  oath  of  its 
business  for  the  year  ending  December  31,  1886,  as  required 
by  law,  showing  its  financial  condition,  assets,  liabilities,  total 
amount  of  indemnity  in  force,  number  of  members,  number 
whose  membership  had  terminated  during  the  year  and  cause 
thereof,  total  receipts  and  sources  thereof,  total  expenditures 
and  object  thereof,  and  the  average  amount  paid  on  each  cer- 
tificate ;  that  said  statement  was  willfully  false  and  untrue, 
and  that  the  Auditor  so  found  on  examination  of  the  books 
and  papers  of  the  association  and  such  other  examination  as 
he  had  deemed  necessary ;  that  the  business  of  the  association 
had  been  conducted  fraudulently  and  in  willful  violation  of 
the  provisions  of  said  act,  and  that  the  association  had  trans- 
acted business  different  from  that  authorized  by  its  certificate 
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of  incorporation;  that  the  Auditor  had  communicated  such 
facts  to  the  Attorney  General  as  required  by  law,  and  that  the 
Attorney  General,  in  pursuance  of  the  duty  imposed  upon  him 
by  law,  applied  to  the  court  for  relief,  according  to  the  statute 
in  such  case  made  and  provided,  and  for  cause  of  such  appli- 
cation further  and  more  particularly  showed : 

That  in  pursuance  of  a  resolution  of  the  board  of  trustees 
of  the  association  adopted  November  19,  1886,  a  new  depart- 
ment called  the  "Industrial  Department"  of  the  association 
had  been  established  and  was  still  in  active  operation,  wherein 
members  had  been  and  were  accepted  at  any  age  between  the 
limits  of  ten  and  sixty  years,  and  benefit  certificates  issued  to 
them  in  sums  less  than  $1000  as  well  as  in  sums  above  that 
amount ;  that  benefit  certificates  had  been  issued  by  said  de- 
partment to  persons  under  lawful  age,  wherein  the  association 
pretended  to  contract  with  such  persons  in  consideration  of 
statements,  warranties  and  agreements  made  by  them  with 
the  association;  that  over  one  hundred  benefit  certificates, 
representing  an  aggregate  insurance  of  $87,555,  had  been  is- 
sued by  said  department  from  which  no  revenue  whatever  had 
been  received  by  the  association ;  all  of  which  acts  were  in 
willful  violation  of  the  provisions  of  said  act,  and  constituted 
a  fraud  upon  all  its  members  who  had  become  such  in  good 
faith. 

That  no  true  record  had  been  kept  of  the  money  affairs  of 
the  association ;  that  many  of  its  receipts  had  never  been  en- 
tered upon  its  books  of  account  or  any  record  thereof  kept ; 
that  it  was  impossible  to  ascertain  from  the  books  and  records 
of  the  association  what  funds  had  been  collected  for  the  pay- 
ment of  death  benefits,  or  for  the  accumulation  of  its  surplus 
or  guarantee  fund ;  that  no  trial  balance,  or  even  a  cash  bal- 
ance, had  ever  been  made  from  its  books  of  account,  and  that 
it  had  never  been  possible  to  make  either  balance  on  account 
of  the  want  of  the  necessary  records  from  which  to  make  them. 
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That  the  by-laws  of  the  association  provided  for  the  accum- 
ulation of  a  surplus,  general  or  guarantee  fund,  to  be  known 
as  the  "Tontine  Eeserve  Fund,"  by  setting  apart  twenty-five 
per  cent  of  the  net  amount  raised  by  assessments  for  death 
benefits,  to  be  invested  as  required  by  said  act,  and  to  be  ap- 
plied in  payments  of  future  assessments  as  required  by  law, 
or  otherwise  used  for  the  promotion  of  the  objects  for  which 
said  reserve  was  specially  provided  and  set  apart,  at  the  option 
of  the  member ;  but  that  in  fact  the  association,  its  officers, 
trustees  and  agents,  in  violation  of  the  provisions  of  the  by- 
laws and  of  said  act,  had  fraudulently  advertised  and  held 
out  to  the  world  that  the  association  was  empowered  by  law 
to  and  would,  at  the  option  of  iny  member,  refund  to  him  in 
cash,  at  the  expiration  of  the  period  of  ten  years  from  the  date 
of  his  certificate,  all  of  the  "Tontine  Eeserve  Fund"  and  its 
accumulations  to  which  such  member  should  at  that  time  be 
entitled,  and  that  divers  persons,  relying  upon  such  false  and 
fraudulent  representations,  had  been  induced  to  and  had  be- 
come members  of  the  association. 

That  on  the  back  of  blank  applications  for  membership  in 
the  association  was  printed  a  blank  proxy  constituting  the 
person  whose  name  should  be  inserted  therein  the  member's 
proxy  to  vote  for  him  at  all  meetings  for  the  election  of  trus- 
tees, and  upon  all  questions  arising  before  the  association ; 
and  subjoined  to  such  blank  proxy  was  printed  a  request  or 
direction  to  the  applicant  "to  sign  the  proxy  in  blank,  to  be 
filled  in  by  the  secretary ;"  that  all  applicants  were  requested 
to  sign  such  proxy,  and  that  the  signing  of  it  was  made  a 
condition  to  the  admission  of  the  applicant  to  membership  in 
the  association ;  that  by  reason  of  the  ignorance  of  the  effect 
of  the  proxy,  the  large  majority  of  the  applicants  had  signed 
and  were  signing  the  same,  and  that  by  reason  thereof  and  by 
means  of  the  fact  that  it  was  impossible  in  the  nature  of  things 
for  many  of  the  members  to  attend  the  meetings  of  the  asso- 
ciation, the  secretary  had  it  in  his  power  alone  to  control  and 
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that  he  did  control  all  elections  for  trustees  of  the  association 
contrary  to  equity,  and  in  fraud  of  the  rights  of  the  members. 

That  certain  amendments  to  the  articles  of  association 
claimed  to  have  been  adopted  at  a  meeting  of  the  members 
held  January  19,  1886,  provided  that  the  other  officers  of  the 
association  should  be  elected  by  the  trustees,  but  that  the  sec- 
retary and  manager  should  be  elected  by  the  members  at  the 
annual  meeting,  at  which  the  votes  should  be  by  ballot,  and 
each  member  entitled  to  one  vote,  either  in  person  or  by  proxy ; 
that  by  reason  of  such  amendment,  and  of  the  proxies  signed 
in  blank  by  applicants  for  membership  and  held  and  controlled 
by  the  secretary,  he  had  it  in  his  power  alone  to  control  and 
did  alone  control  the  election  pf  his  own  successor  and  that 
of  the  manager ;  that  said  power  and  control  in  effect  removed 
the  secretary  and  manager  from  all  control  by  the  trustees  or 
members  of  the  association,  and  made  the  annual  election  an 
empty  form ;  that  the  secretary  and  manager  were  the  active 
officers  and  transacted  the  business  of  the  association  with  its 
members  and  the  public,  and  that  the  affairs  of  the  association 
were  therefore  at  the  mercy  of  the  secretary  and  manager,  and 
had  been  and  were  grossly  mismanaged  and  fraudulently  trans- 
acted, as  in  other  parts  of  the  information  stated  and  shown. 

That  the  manager  and  other  officers  of  the  association,  with- 
out any  .power  or  authority  so  to  do,  have  pretended  and  do 
habitually  pretend  to  waive  and  alter  the  conditions  of  the  ben- 
efit certificates,  after  the  same  have  been  issued,  by  indorsing 
written  stipulations  thereon,  and  falsely  and  fraudulently  rep- 
resented that  said  stipulations  were  binding  on  the  association. 

That  in  its  printed  advertisements  and  circulars  the  amount 
of  insurance  or  indemnity  covered  by  the  benefit  certificates 
was  greatly  exaggerated,  and  its  liability  for  death  losses  greatly 
understated ;  that  said  advertisements  and  circulars  were  in- 
tended and  used  for  general  circulation,  and  were  calculated 
to  and  did  deceive  the  public,  and  that  divers  persons  relying 
thereon  had  been  and  were  being  induced  to  become  members! 
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That  for  the  purpose  of  falsely  and  fraudulently  representing 
the  condition  of  the  afifairs  of  the  association,  the  benefit  cer- 
tificates issued  by  it  had  been  and  were  being  numbered  with 
numbers  much  larger  than  the  number  of  benefit  certificates 
actually  issued. 

That  no  assessments  had  been  made  for  certain  deaths  which 
had  occurred  among  the  members  of  the  association  in  good 
standing,  and  that  by  reason  thereof  certain  death  losses  had 
not  been  paid,  to  the  damage  and  loss  of  the  beneficiaries 
named  in  the  certificates  of  such  deceased  members ;  that  to 
avoid  the  payment  of  its  death  losses,  the  association  had 
permitted  suit  to  be  brought  against  it  by  such  beneficiaries, 
and  that  in  such  suits  it  had  set  up  fictitious  and  frivolous 
defenses  to  delay  and  defeat  a  recovery. 

That  the  "Tontine  Eeserve  Fund"  above  mentioned  had 
never  been  set  apart  or  accumulated  out  of  the  assessments 
levied  on  the  members  of  the  association  for  death  losses,  nor 
out  of  any  other  funds,  nor  had  any  such  fund  been  invested 
in  any  of  the  securities  or  in  the  manner  required  by  said  act ; 
that  no  accounts  whatever  had  been  kept  of  the  amount  of 
money  due  or  belonging  to  such  fund  out  of  the  receipts  of  the 
association,  nor  had  any  attempt  been  made  by  the  association 
or  its  officers  to  invest  such  fund  as  by  law  required ;  that  rep- 
resentations had  been  made  by  the  association  and  its  officers 
of  the  existence  of  such  fund,  but  that  such  representations 
had  been  and  were  wholly  false  and  fraudulent. 

That  no  membership  fees  had  been  accounted 'for  on  the 
books  of  the  association;  that  large  commissions  to  agents 
were  being  paid  out  of  such  membership  fees,  and  that  what- 
ever remained  from  that  source  and  whatever  income  had  been 
or  was  received  from  assessments  for  expenses  were  being  ap- 
propriated by  the  officers  and  directors  of  the  association  as 
their  own  personal  perquisite  without  accounting  therefor,  and 
that  the  association  and  its  members  were  receiving  no  benefit 
from  and  had  no  voice  in  the  disposition  of  such  receipts. 
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That  on  or  about  February  16,  1886,  the  trustees  of  the 
association  passed  a  resolution  authorizing  the  manager  to 
use  for  proper  expenses  of  managing  the  association,  the  ad- 
vance mortuary  assessments,  to  be  replaced  to  the  credit  of 
the  association  from  annual  dues  as  soon  as  expedient,  and 
that  the  legitimate  expenses  of  the  trustees  incurred  in  attend- 
ing the  meetings  of  the  association  be  considered  proper  ex- 
penses as  aforesaid ;  that  in  pursuance  of  this  resolution  and 
otherwise,  a  large  part  of  the  funds  collected  by  the  associa- 
tion for  the  payment  of  death  benefits  had  been  applied  by 
the  manager  for  other  purposes,  in  willful  and  direct  violation 
of  said  act,  and  of  the  provisions  of  the  certificate  of  incor- 
poration and  by-laws  of  the  association,  and  in  gross  fraud  of 
all  its  members  and  of  the  beneficiaries  named  in  the  benefit 
certificates ;  that  by  reason  of  such  wrongful  application  and 
expenditure  of  said  fimds  there  was  a  shortage  in  the  .mortuary 
fund  and  the  "Tontine  Reserve  Fund"  of  more  than  $1098.87  ; 
that  the  funds  of  the  association  had  been  thereby  reduced  so 
that  it  had  been  and  was  unable  to  meet  its  death  losses,  and 
was  largely  in  arrears  to  the  beneficiaries. 

That  the  association  had  never  since  its  organization  ful- 
filled the  purpose  for  which  it  was  created ;  that  it  had  issued 
benefit  certificates  for  large  amounts  of  indemnity,  in  which 
however  its  liability  was  limited  to  the  amount  contributed  to 
the  mortuary  fund  by  one  assessment  upon  all  who  were 
members  at  the  time  of  the  death  of  the  member  named  in  the 
certificate,  and  that  the  membership  of  the  association  had 
never  been  and  was  not  large  enough  to  pay  all  or  nearly  all 
of  the  amount  named  in  a  large  portion  of  the  certificates  by 
means  of  one  assessment ;  that  the  whole  number  of  certifi- 
cates pretended  to  be  in  force  was  only  six  hundred ;  that  of 
that  number  about  one  hundred  were  in  the  "Industrial  Depart- 
ment" of  which  a  large  proportion  were  issued  to  persons  under 
lawful  age ;  that  the  amount  which  would  be  realized  for  the 
mortuary  fund  by  one  assessment,  if  they  all  paid,  would  be 
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about  $2400,  and  that  if  twenty-five  per  cent  be  deducted  for 
the  "Tontine  Keserve  Fund,"  there  would  remain  to  apply  to 
the  payment  of  a  death  loss  only  about  J 1800,  and  in  spite 
of  which  fact  the  association  had  been  for  two  years  and  was 
still  issuing  benefit  certificates  naming  therein  indemnities  of 
$3000  and  $5000  and  upwards,  and  representing  that  such 
amounts  would  be  paid  upon  the  death  of  the  member  named 
in  the  certificate ;  that  no  care  had  been  taken  to  apply  the 
assessments  for  the  mortuary  and  tontine  reserve  funds  to  the 
purposes  for  which  they  were  collected,  as  required  by  law,  or 
to  keep  any  account  of  the  same,  but  that  said  funds  had  been 
applied  to  other  purposes  as  aforesaid ;  that  as  a  consequence, 
of  the  five  death  losses  which  had  occurred,  only  two  had  been 
paid  and  those  only  in  part ;  that  the  association  was  in  fact 
insolvent ;  that  in  the  face  of  these  facts  the  association,  its 
ofiBcers,  trustees  and  agents,  were  continuing  to  solicit  and 
were  inducing  divers  persons  to  become  members  of  the  asso- 
ciation, by  falsely  and  fraudulently  representing  that  it  was 
financially  sound  and  solvent,  its  membership  large  and  in- 
creasing, its  death  losses  small  and  fully  paid,  and  its  affairs 
generally  in  a  flourishing  condition,  all  of  which  acts  and  rep- 
resentations were  contrary  to  public  policy  and  to  equity  and 
good  conscience. 

Answers  to  the  information  and  replications  were  filed,  and 
the  cause  coming  on  to  be  heard  on  pleadings  and  proofs^  a 
decree  was  entered  finding  the  facts  to  be  substantially  as 
stated  in  the  information,  and  also  finding  that  the  interests 
of  the  members  of  the  association  and  the  general  public  re- 
quired that  said  association  should  be  dissolved  and  its  effects 
distributed,  and  it  was  thereupon  ordered  and  decreed  that  said 
association  be  ousted  of  its  franchises  and  be  dissolved,  and 
that  its  effects  be  distributed  equitably,  after  first  paying  the 
costs  of  this  proceeding.  A  receiver  of  the  effects  and  prop- 
erty of  the  association  was  appointed,  and  the  ofiBcers  and 
trustees  of  the  association  were  perpetually  enjoined  from  per- 
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forming  any  further  duties  or  exercising  any  further  rights  as 
officers  or  trustees  of  the  association  and  from  transacting  any 
business  in  its  behalf.  From  said  decree  the  association  and 
certain  of  its  officers  have  appealed  to  this  court. 

Mr.  Joseph  N.  Barker,  and  Mr.  Arthur  W.  Windett,  for 
the  appellants: 

The  proceeding  is  highly  penal — quasi  criminal, — ^the  infor- 
mation requiring  the  same  distinctness,  certainty  and  precision 
of  averment  as  an  indictment.     Lavalle  v.  People,  ^S  111.  252. 

Section  12  of  the  act  of  1883  provides  that  judgment  of 
removal  from  office  shall  forever  disqualify  such  person  from 
holding  a  like  position. 

Such  a  prosecution  must  be  carried  on  in  the  name  of  the 
People,  and  not  in  the  name  of  the  Attorney  General.  Const, 
art.  5,  sec.  26 ;  Donnelly  v.  People,  11  111.  552 ;  People  v.  Rail- 
road Co.  13  id.  66;  Wight  v.  People,  15  id.  417;  McFadden 
V.  Fortier,  20  id.  509;  Leighton  v.  Hall,  31  id.  108;  Bunn  v. 
People,  45  id.  397 ;  Railroad  Co.  v.  Herr,  54  id.  356. 

That  the  acts  of  1883  and  1887,  providing  for  suit,  in  the 
name  of  the  Attorney  General,  in  cases  involving  the  forfeiture 
or  deprivation  of  personal,  civil  or  political  rights,  without  a 
trial  by  jury,  is  unconstitutional  and  void,  see  Hay  v.  People, 
59  ni.  94. 

The  Attorney  General  could  only  act  upon  a  report  of  mat- 
ters of  fact,  for  which  the  Auditor  should  be  officially  and 
personally  responsible,  and  not  upon  matters  of  opinion.  The 
statute  being  in  derogation  of  the  common  law,  is  to  be  strictly 
construed.  Haskins  v.  Haskins,  67  HI.  446 ;  Schaumtoeffel  v. 
Belm,  77  id.  569. 

It  is  not  shown  that  the  holding  of  the  proxies  has  done  or 
caused  any  damage  to  the  association  or  any  member  thereof. 
The  mere  possession  of  such  a  power,  without  any  abuse  of  it 
being  shown,  is  not  sufficient  to  authorize  a  decree  of  dis- 
solution. 
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The  association  was  authorized  to  receive  minors  as  mem- 
bers. It  was  bound  by  such  contracts.  Minors  could  hold  it 
by,  and  enforce  against  it,  such  liabilities;  and  they  could 
themselves  become  conditionally  liable  and  bound  toward  it. 
Coles  V.  Pennoyer,  14  lU.  161. 

The  association  was  authorized  by  section  129,  page  1349, 
(Starr  &  Curtis,)  being  the  act  under  which  it  was  organized, 
in  claiming  the  right,  at  the  end  of  ten  years,  to  refund,  at  the 
option  of  members,  the  tontine  reserve. 

The  company  had  the  right  to  use  the  advance  mortuary 
assessments,  and  moneys  derived  therefrom,  to  pay  expenses. 
By-laws,  sec.  1. 

Mr.  Gborob  Hunt,  Attorney  General,  Messrs.  Campbell  & 
Custer,  and  Mr.  Joseph  A.  Griffin,  for  the  appellee : 

The  statute  does  not  expressly  authorize  persons  under  legal 
age  to  become  members,  and  no  such  inference  should  be 
drawn  to  overturn  the  established  rule  of  the  common  law  as 
to  disabilities  of  minors.  Neither  does  the  approval  of  the 
Auditor  avail,  as  he  is  not  invested  with  any  law-making  power. 

The  certificate  of  membership  is  a  contract  with  the  mem- 
ber that  the  association  shall  pay  to  the  beneficiary,  and  also 
that  one-fourth  of  the  sum  raised  by  mortuary  assessments 
shall  go  into  the  tontine  fund,  and  if  the  certificate,  for  any 
cause,  becomes  void,  all  moneys,  and  all  interest  in  the  cor- 
porate property,  shall  be  forfeited  to  the  association.  Cole  v. 
Insurance  Co,  18  Iowa,  425 ;  Benefit  Association  v.  Spies,  114 
ni.  467. 

While  neither  the  association  nor  a  member  can  compel 
other  members  to  pay  an  assessment,  yet  when  it  is  once  paid, 
the  members  have  a  property  interest  in  the  moneys  so  paid. 
People  V.  Golden  Rule,  114  111.  34. 

The  using  of  the  mortuary  fund  for  the  payment  of  expenses 
was  a  breach  of  the  members'  contracts.  This  contract  was, 
that  all  advance  mortuary  assessments  should  go  to  the  mor- 
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tuary  and  tontine  funds,  in  the  same  proportion  their  own  had 
gone  to  such  funds. 

The  tontine  scheme  is  contrary  to  the  law,  as  it  provides 
for  paying  living  members  not  only  the  balance  of  moneys 
paid  by  them,  but  the  profits  thereon.  Commercial  Leagtie 
V.  People,  90  HI.  166 ;  State  ex  rel.  v.  Benefit  Association,  23 
Kan.  499. 

The  issue  of  policies  numbered  hundreds  and  thousands 
more  than  had  been  actually  issued,  was  a  fraud  in  fact,  if 
not  in  intent,  and  the  result  was  the  same  to  those  deceived. 

The  report  to  the  Auditor  was  false  in  not  expressing  the 
truth.  The  suppression  of  the  truth,  under  the  circumstances 
here  shown,  was  as  much  a  violation  of  the  law  requiring 
truthful  answers  to  the  questions,  as  any  aflBrmative  assertion 
of  a  fact  which  had  no  foundation  whatever,  would  have  been. 
Directors  v.  Kish,  2  H.  L.  (Eng.  and  Irish  App.)  99 ;  Oakes  v. 
Tarquard,  id.  325. 

An  information  by  the  Attorney  General  is  a  proceeding  in 
chancery,  and  is  not  a  criminal  information,  or  information  in 
the  nature  of  a  quo  warranto,  and  hence  the  rules  of  pleading 
and  practice  applicable  to  the  latter  have  no  application  to  the 
former.  Mitford^s  Eq.  PL  117,  196,  197;  Cooper's  Eq.  PI. 
99-107;  1  Danieirs  Ch.  Pi.  and  Pr.  2,  3;  Attorney  General  v. 
Butler,  123  Mass.  304;  Attatmey  v.  Parker,  126  id.  221. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  is  a  proceeding  instituted  by  the  Attorney  General 
under  the  12th  section  of  the  act  of  1883  providing  for  the 
organization  and  management  of  mutual  benefit  societies. 
(1  Starr  &  Curtis'  Stat.  1348.)  That  section  provides  that 
whenever  any  corporation,  association  or  society  organized  or 
having  transacted  business  under  the  provisions  of  said  act, 
shall  neglect  or  refuse  to  make  its  .annual  statements  as  re- 
quired by  the  act,  or  whenever  the  Auditor  shall  find,  upon 
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examination  as  provided  in  section  10  of  the  act,  that  any 
willlully  false  or  untrue  statements  in  any  material  respect 
have  been  made,  or  that  the  business  of  the  corporation,  asso- 
ciation or  society  has  been  conducted  fraudulently,  or  in  will- 
ful violation  of  any  of  the  provisions  of  the  act,  or  that  the 
corporation  has  transacted  business  different  from  that  author- 
ized by  its  certificate  of  incorporation,  "he  shall  communicate 
the  fact  to  the  Attorney  General,  whose  duty  it  shall  be  to 
apply  to  the  circuit  court  where  its  principal  oflBce  is  located, 
for  an  order  requiring  the  officers,  or  directors,  trustees  or 
managers  of  such  corporation,  to  show  cause  why  they  should 
not  be  removed  from  office,  or  its  business  closed ;  and  the 
court  shall  thereupon  hear  the  allegations  and  proofs  of  the 
respective  parties,  and  if  it  shall  appear  to  the  satisfaction  of 
the  said  court  that  any  one  or  more  of  them  have  been  guilty 
of  fraud  or  any  material  irregularity  or  violation  of  law  to  the 
injur}'  of  said  corporation,  association  or  society,  or  of  non- 
compliance with  any  of  the  provisions  of  this  act,  the  court 
shall  decree  a  removal  from  office  of  the  guilty  party  or  parties, 
which  decree  shall  forever  debar  him  or  them  from  holding  a 
similar  office,  and  shall  substitute  a  suitable  person  or  persons 
to  serve  until  the  regular  annual  meeting,  or  until  a  successor 
or  successors  are  regularly  chosen  or  elected ;  or  if  it  shall 
appear  to  said  court  that  the  interests  of  its  members  or  the 
general  public  so  require,  the  court  may  decree  a. dissolution 
of  such  corporation,  association  or  society,  and  a  distribution 
of  its  effects." 

Counsel  for  the  association  insist  that  the  Attorney  General 
was  without 'authority  to  institute  the  present  proceeding,  be- 
cause, as  they  allege,  no  sufficient  report  was  made  to  him  by 
the  Auditor  of  Public  Accounts.  The  contention  is,  that  such 
report  was  jurisdictional,  or  rather  a  condition  precedent,  and 
that  until  it  was  made,  the  Attorney  General  had  no  power  to 
act.  And  it  is  further  argued  that,  to  justify  the  institution 
of  proceedings,  the  report  of  the  Auditor  should  have  contained 
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not  merely  the  canclusions  to  which  he  arrived  from  an  exam- 
ination of  the  aflFairs  of  the  association,  but  also  the  facts  upon 
which  those  conclusions  were  founded. 

We  are  of  the  opinion  that  the  power  of  the  Attorney  Gen- 
eral to  file  the  information  in  no  way  depended  upon  the  com- 
munication made  to  him  by  the  Auditor,  but  came  within  the 
purview  of  those  powers  which  are  inherent  in  his  office.  See 
Hunt  V.  Chicago  Horse  and  Dummy  Railway  Co.  20  lU.  App. 
282 ;  Same  case,  121  111.  638.  The  section  of  the  statute  under 
consideration  conferred  no  new  powers  upon  him,  but  vested 
the  Auditor  with  the  supervision  of  associations  organized  un- 
der the  statute,  and  made  it  the  dviy  of  the  Attorney  General 
to  take  proper  legal  proceedings  whenever  the  Auditor  should 
communicate  to  him  the  fact  that  an  association  or  its  officers 
had  so  conducted  as  to  give  occasion  for  the  removal  of  the 
officers  from  their  offices,  or  the  closing  of  the  business  of  the 
association. 

But  even  if  this  were  otherwise,  the  communication  by  the 
Auditor  to  the  Attorney  General  was  sufficient  to  answer  the 
requirements  of  the  statute.  The  principal  objection  urged  to 
it  is,  that  it  stated  conclusions  and  not  facts.  In  this  counsel 
are  clearly  mistaken.  The  Auditor's  communication  trans- 
mitted to  the  Attorney  General  the  report  of  an  examination 
of  the  books,  papers  and  affairs  of  the  association  by  an  ex- 
pert employed  for  that  purpose  by  the  Auditor,  and  requested 
him  to  institute  proceedings  under  the  section  of  the  statute 
above  quoted.  The  examiner's  report  consisted  in  part  of  a 
detailed  statement  of  the  facts  ascertained  on  the  examination, 
and  copies  of  forms  and  documents  used  by  the  association 
in  the  management  of  its  business,  and  in  part  of  deductions 
and  conclusions  drawn  by  the  examiner  therefrom.  It  is  per- 
haps not  altogether  formal  in  its  statement  of  conclusions,  but 
when  considered  either  in  relation  to  the  facts  stated  or  the 
conclusions  drawn,  it  is  clearly  sufficient  to  show  the  existence 
of  one  or  more  of  the  grounds  enumerated  by  the  statute  upon 
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which  it  became  the  duty  of  the  Attorney  General  to  institute 
proceedings  against  the  association.  It  should  be  observed 
that  no  particular  form  is  prescribed  by  the  statute  for  the 
communication  by  the  Auditor  to  the  Attorney  General.  It 
is  only  provided  that  when  the  Auditor,  on  examination,  finds, 
either  that  the  annual  statement  of  the  association  is  willfully 
false  in  some  material  respect,  or,  that  the  business  of  the 
association  has  been  conducted  fraudulently  or  in  violation 
of  some  provision  of  the  statute,  or,  that  the  association  has 
transacted  business  different  from  that  authorized  by  its  cer- 
tificate of  incorporation,  "he  shall  communicate  the  fact,"  that 
is,  the  fact  of  having  so  found,  to  the  Attorney  General.  The 
mode  of  making  the  communication  is  left  entirely  with  the 
Auditor.  It  doubtless  may  be  made  by  communicating  the 
finding  alone,  but  we  see  no  objection  to  the  mode  adopted  in 
this  case,  viz.,  by  transmitting  to  the  Attorney  General  the 
entire  report  of  the  examiner,  so  long  as  it  shows  one  or  more 
of  the  necessary  findings. 

It  is  urged  that  a  court  of  chancery  has  no  jurisdiction. 
This  contention  is  based  upon  the  theory  that  the  proceeding 
is  in  the  nature  of  a  qtu)  warranto  to  remove  the  officers  of  the 
association  from  office  and  impose  upon  them  the  penalty  pre- 
scribed by  the  statute,  viz.,  that  of  debarring  them  from  after- 
ward holding  a  similar  office,  or,  to  oust  the  association  of  its 
corporate  franchise  and  distribute  its  effects.  It  is  said  that 
the  proceeding,  so  far  at  least  as  it  relates  to  the  officers  of 
the  association,  is  highly  penal,  and  so  not  within  the  proper 
jurisdiction  of  a  court  of  equity.  It  will  be  noticed  that  the 
reUef  provided  by  the  statute  is  in  the  alternative,  viz.,  the 
removal  of  the  officers  from  office  and  the  appointment  of 
others  in  their  places,  the  decree  to  operate,  as  a  legal  con- 
sequence, to  debar  the  persons  removed  from  office  from 
afterward  holding  a  similar  office ;  or,  the  dissolution  of  the 
association  and  the  distribution  of  its  effects.  As  the  court 
saw  fit  to  apply  the  latter  remedy  only,  we  have  nothing  to  do 

18-127  ILI*. 


Digitized  by  VjOOQ  IC 


274     Chicago  Mut.  Life  Indemnity  Ass.  et  al,  v.  Hunt. 


Opinion  of  the  Court. 


with  the  question  of  its  jurisdiction  to  administer  the  former, 
and  the  case  may  be  decided  precisely  as  though  the  dissolu- 
tion of  the  association  and  the  distribution  of  its  efifects  was 
the  only  mode  of  relief  provided  by  the  statute. 

It  is  doubtless  the  rule  that,  in  the  absence  of  statutory 
provisions,  courts  of  equity  have  no  jurisdiction  to  decree  the 
dissolution  of  a  corporation,  by  forfeiture  of  its  franchises, 
either  at  the  suit  of  an  individual  or  at  the  suit  of  the  State. 
Attorney  General  y.  Utica  Ins.  Co.  2  Johns.  Ch.  370;  Slee  v. 
Bloom,  5  id.  366 ;  State  v.  Merchant's  his.  Co.  8  Humph.  234  ; 
Attorney  General  v.  Bank  of  Niagara,  1  Hopkins'  Ch.  334; 
Doremus  v.  DiUch  Reformed  Church,  3  N.  J.  Eq.  332 ;  Doyle 
V.  Peerless  Petroleum  Co.  1  Edw.  Ch.  83 ;  Strong  v.  McCagg, 
55  Wis.  624;  2  Morawet^  on  Corporations,  sec.  1040.  But 
in  the  cases  holding  this  rule,  it  is  uniformly  admitted,  when- 
ever the  question  has  arisen,  that  jurisdiction  to  decree  the 
dissolution  of  a  corporation  may  be  conferred  upon  courts  of 
equity  by  statute. 

In  this  State,  statutes  have  been  passed  vesting  courts  of 
equity  with  jurisdiction  to  decree  the  dissolution  of  corpora- 
tions in  a  great  variety  of  cases.  Thus,  by  the  25th  section 
of  the  statute  in  relation  to  corporations,  courts  of  equity  are 
given  full  power,  on  good  cause  shown,  as  a  portion  of  the 
relief  provided  for  by  that  section,  to  dissolve  or  close  up  the 
business  of  a  corporation  organized  under  that  act,  and  to  ap- 
point a  receiver  of  its  eflFects.  1  Starr  &  Curtis'  Stat.  618. 
Similar  power  is  given  by  the  25th  section  of  the  statute  in 
relation  to  fire,  marine  and  inland  navigation  insurance  com- 
panies. Id.  1324.  Also  by  the  act  of  February  17,  1874,  in 
regard  to  the  dissolution  of  insurance  companies.  Id.  1353. 
Under  neither  of  these  statutes  has  the  power  of  courts  of 
equity  to  decree  the  dissolution  of  corporations  in  proper  cases 
been  seriously  questioned,  but  when  properly  invoked,  it  has 
been  uniformly  exercised.  St.  Louis,  etc.,  Mining  Co.  v.  Min- 
ing Co.  116  111.  170  ;  Life  Association  of  America  v.  Fassett,  102 
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id.  315.  Such  power  was  directly  affirmed  by  this  court, 
after  full  and  elaborate  consideration,  in  Ward  v.  FarweU,  97 
HI.  593,  and  Chicago  Life  Ins.  Co,  v.  Auditor,  101  id.  82,  and 
the  question  therefore  is  no  longer  an  open  one.  The  point 
made  by  counsel  that,  by  transferring  jurisdiction  of  suits  to 
dissolve  corporations  from  courts  of  law  to  courts  of  equity, 
the  corporations  affected  are  deprived  of  the  right  of  a  trial  by 
jury  guaranteed  by  the  Constitution,  is  fully  and  satisfactorily 
answered  by  the  opinion  of  the  court  in  Ward  v.  Farwelly  supra, 
and  the  argument  there  made  need  not  be  repeated  here. 

Nor  is  the  position  well  taken  that  the  present  suit  is  in  the^ 
nature  of  a  criminal  prosecution,  and  therefore  required  by 
section  33,  article  6,  of  the  Constitution,  to  be  carried  on  "in 
the  name  and  by  the  authority  of  the  People  of  the  State  of 
lUinois."  It  is  true  a  quo  xcarranto  has  been  held  to  be  a  cVim- 
inal  proceeding  within  the  meaning  of  the  Constitution,  but 
this  is  neither  a  quo  warranto  nor  its  equivalent.  It  is  a  civil 
proceeding  of  a  special  statutory  character,  and  is  brought  for 
the  purpose  of  protecting  and  enforcing  property  rights.  Its 
primary  object  is,  not  to  punish  the  corporation  or  its  officers 
for  an  abuse  of  the  corporate  franchise,  but  to  enforce  a  due 
administration  of  the  trust  reposed  by  the  corporation  in  its 
officers.  Accordingly,  when  those  officers  have  been  guilty  of 
fraud  or  some  material  irregularity  or  violation  of  law,  to  the 
injury  of  the  corporation,  or  some  non-compliance  with  the 
provisions  of  the  statute  under  which  the  corporation  was  or- 
ganized, a  court  of  chancery  is  authorized  to  interpose  for  the 
preservation  of  the  property  rights  of  members  and  creditors 
and  for  the  protection  of  the  general  public,  by  taking  the  ad- 
ministration of  the  afifairs  of  the  corporation  from  the  hands 
of  the  delinquent  officers  and  placing  it  in  the  hands  of  other 
suitable  persons,  or,  if  the  interests  of  the  members  or  the 
general  public  so  require,  by  winding  up  its  business  and 
distributing  its  effects,  and  as  incidental  to  such  relief,  by  de- 
creeing a  dissolution  of  the  corporation.    It  will  thus  be  seen 
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that  the  proceeding  partakes  of  none  of  the  elements  of  a  crim- 
inal prosecution,  but  is  purely  a  civil  remedy,  and  one  which 
falls  directly  within  the  proper  domain  of  chancery  jurisdiction. 

The  information  contains  a  large  number  of  charges  against 
the  association  and  its  officers  of  acts  and  modes  of  proceeding 
which  are  alleged  to  be  unlawful.  The  defendants'  answer, 
as  a  general  rule,  denies  the  charges  thus  made,  though  it  at 
the  same  time  admits  some  of  the  acts  alleged  and  insists  that 
such  acts  were  not  unlawful.  We  have  thus  to  determine  from 
the  pleadings  and  evidence  whether  any  and  which  of  the 
charges  made  are  established,  and  whether  the  charges  so  es- 
tablished are  legally  sufficient  to  warrant  the  present  proceed- 
ings and  decree. 

One  of  the  charges  upon  which  considerable  stress  is  laid 
and  upon  which  the  court  below  found  in  favor  of  the  Attorney 
General  is  that  of  admitting  minors  to  membership.  The 
statute  requires  that  the  certificate  of  association  shall  state, 
among  other  things,  "the  limits  as  to  age  of  applicants  for 
membership,"  and  in  pursuance  of  that  requirement,  the  cer- 
tificate of  association  in  this  case,  which  was  submitted  to  and 
approved  by  the  Auditor  and  by  him  transmitted  to  the  Sec- 
retary of  State  and  upon  which  the  latter  issued  the  certificate 
of  organization,  provided  that  "no  person  shall  become  a  mem- 
ber who  is  under  ten  or  over  seventy  y^ars  of  age."  It  appears 
from  the  evidence  and  the  defendants'  admissions  that,  of 
about  six  hundred  members  belonging  to  the  association,  some- 
thing over  sixty  were  admitted  under  the  age  of  twenty-one 
years,  some  of  them  being  but  little  past  the  minimum  age. 
Was  their  admission  unlawful  ? 

The  statute  under  which  the  association  was  organized  is 
silent  on  the  subject,  nor  do  we  find  any  statute  which  either 
expressly,  or,  so  far  as  we  can  discover,  by  implication,  either 
permits  or  forbids  their  admission  to  membership.  If  then 
minors  are  ineligible,  such  ineligibility  arises  from  some  prin- 
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ciple  growing  out  of  the  nature  and  objects  of  these  associa- 
tions, or  the  policy  of  the  law  applicable  thereto. 

The  contention  is,  that  the  certificate  of  membership  is  a 
personal  contract  between  the  member  and  the  association, 
and  that,  as  an  infant  is  capable  of  making  only  a  voidable 
contract,  his  admission  to  membership  is  a  violation  of  those 
principles  of  mutuality  which  lie  at  the  basis  of  mutual  benefit 
societies.  We  may  admit  in  the  broadest  sense  that  these  so- 
cieties are  founded  upon  the  principle  of  entire  mutuality  in 
relation  to  burdens  as  well  as  benefits,  yet  we  are  unable  to 
see  how  that  principle  places  the  membership  of  infants  upon 
any  footing  different  from  that  of  adults.  While  the  certificate 
of  membership  is  a  contract,  such  contract,  in  the  absence  of 
express  stipulations  to  the  contrary,  is  purely  unilateral.  It 
may  be  enforced  against  the  association  where  the  member 
has  performed  all  the  prescribed  conditions,  but  none  of  its 
stipulations  are  enforcible  against  the  member.  If  he  fails  to 
pay  his  assessments  or  dues,  or  does  any  act  forbidden  by 
the  certificate  of  membership,  the  certificate  becomes  void  and 
the  membership  ceases.  But  the  making  of  an  assessment 
or  the  maturing  of  dues  does  not  make  the  member  a  debtor 
to  the  association,  so  as  to  authorize  it  to  bring  a  suit  for  its 
recovery  in  case  of  his  neglect  or  refusal  to  pay.  Payment  is 
left  wholly  to  his  discretion.  The  contract  then  not  being  one 
which  has  the  legal  effect  of  binding  him  to  the  payment  of 
any  money  or  the  performance  of  any  condition,  we  can  not 
see  how  it  can  be  at  all  important  whether  it  is  voidable  or 
otherwise.  Performance  is  no  more  left  to  the  option  of  the 
member  where  the  contract  is  made  by  an  infant  than  when 
made  by  an  adult.  If  an  infant  performs  the  conditions  pre- 
scribed in  the  certificate,  he,  the  same  as  an  adult,  becomes 
entitled  to  the  benefits  thereby  secured.  If  he  fails  to  per- 
form, his  membership  ceases,  and  that  is  all.  We  do  not  as- 
sent to  the  view  that,  as  a  further  consequence  of  his  disability, 
he  may  recover  back  the  dues  and  assessments  he  may  have 
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already  paid.  "If  an  infant  advances  money  on  a  voidable 
contract  which  he  afterwards  rescinds,  he  can  not  recover  this 
money  back,  because  it  is  lost  to  him  by  his  own  act,  and  the 
privilege  of  infancy  does  not  extend  so  far  as  to  restore  this 
money  uiiless  it  was  obtained  by  fraud."  1  Parsons  on  Con- 
tracts, 332. 

Nor  are  we  able  to  see  any  force  in  the  suggestion  that  minors 
should  not  be  admitted  to  membership  because  of  their  inca- 
pacity to  act  as  trustees,  or  to  perform  the  duties  of  members 
at  corporate  meetings,  such  as  consulting  or  giving  advice  for 
the  mutual  benefit  of  the  members,  voting  for  oflScers,  and  the 
like.  We  know  of  no  reason  why  the  capacity  to  act  as  trustee 
should  be  a  necessary  qualification  for  membership.  If  a  suf- 
ficient number  of  members  possess  the  requisite  capacity,  so 
as  to  afford  the  members  a  reasonable  and  proper  range  of 
choice  in  the  selection  of  trustees,  the  admission  of  others  who 
are  not  thus  qualified  can  work  no  injury  to  anybody.  It  will 
not  be  claimed  that  the  want  of  the  requisite  intelligence  or 
business  experience  on  the  part  of  an  adult  to  qualify  him  to 
act  as  trustee  would  render  him  ineligible  to  membership, 
but  these  are  quite  as  essential  to  the  proper  discharge  of  the 
duties  of  trustee  as  mere  legal  capacity.  There  would  seem 
to  be  no  legal  obstacle  in  the  way  of  minors  taking  part  in 
corporate  meetings,  consulting,  advising  or  even  voting.  The 
only  objection  to  their  doing  so  grows  out  of  their  inexperience 
and  the  immaturity  of  their  judgments,  but  these  are  disquali- 
fications which  are  not  necessarily  confined  to  persons,  under 
the  age  of  twenty-one  years,  and  no  one  would  allege  them  as 
a  legal  bar  to  the  admission  of  an  adult  to  membership. 

It  should  be  remembered  that  in  this  proceeding  we  have 
nothing  to  do  with  the  good  or  bad  policy,  in  an  economic  or 
business  point  of  view,  of  admitting  minors  to  membership. 
Whether  it  was  wise  or  unwise  is  not  the  question.  We  have 
only  to  determine  whether  it  was  such  a  violation  of  the  rules 
or  policy  of  the  law  as  should  subject  the  association  to  disso- 
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lotion.  On  this  point  we  are  unable  to  agree  with  the- learned 
chancellor  before  whom  the  cause  was  heard,  our  opinion  being 
that,  so  far  as  this  charge  is  concerned,  the  decree  is  not  sus- 
tained. 

But  there  are  other  charges,  either  admitted  or  proved,  of 
acts  on  the  part  of  the  association  and  its  officers,  which  con- 
stitute such  violations  of  law  as  warrant  the  dissolution  of  the 
association.  Prominent  among  these  is  that  which  relates  to 
the  use  by  the  association  of  the  advance  mortuary  assessment 
for  the  payment  of  current  expenses.  The  by-laws  of  the  as- 
sociation provided  that  all  persons  becoming  members  should 
be  required  to  pay  a  certain  admission  fee,  the  annual  dues 
for  one  year,  and  one  advance  mortuary  assessment.  The 
money  derived  from  this  assessment  was  set  apart  and  treated 
as  a  mortuary  fund  until  February  16,  1886,  at  which  date 
the  trustees  adopted  a  resolution  authorizing  the  manager  to 
use  the  advance  mortuary  assessment  in  defraying  current 
expenses,  the  same  to  be  replaced  to  the  credit  of  the  associ- 
ation from  annual  dues  as  soon  as  expedient.  After  the  adop- 
tion of  this  resolution,  the  advance  mortuary  assessment  or 
the  larger  portion  of  it  was  used  by  the  manager  for  expenses, 
and  as  a  consequence,  at  the  time  of  filing  the  information, 
there  was  a  large  deficiency  in  the  mortuary  fund,  if  the  ad- 
vance mortuary  assessment  is  to  be  treated  as  a  part  of  that 
fund.  The  defendants  admit  the  adoption  of  said  resolution 
and  the  subsequent  use  of  the  advance  mortuary  assessment 
as  alleged,  but  contend  that  the  association  had  the  legal  right 
to  so  use  it. 

The  6th  section  of  the  statute  under  which  the  association 
was  organized  provides  that,  "no  part  of  the  funds  collected 
for  the  payment  of  death  benefits  shall  be  applied  for  any  other 
purpose."  There  can  be  no  doubt  that  the  advance  mortuary 
assessment  was  money  collected  for  the  payment  of  death  bene- 
fits, within  the  meaning  of  the  statute.  That  is  the  clear  im- 
port of  the  name  under  which  it  was  collected,  and  if  it  was 
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in  fact  designed  for  any  other  purpose,  the  very  name  and 
pretense  under  which  the  money  was  demanded,  were  of  them- 
selves a  palpable  fraud  upon  the  members  paying  it.  Not 
only  is  this  so,  but  the  circulars  and  other  publications  distrib- 
uted by  the  association  for  the  purpose  of  advertising  its  scheme 
and  inducing  those  who  might  read  them  to  apply  for  mem- 
bership, represented  that  all  expenses  were  to  be  paid  out  of 
the  membership  fees  and  the  annual  dues,  and  such  was  doubt- 
less the  understanding  of  most  if  not  all  who  became  members. 
The  use  of  the  money  thus  obtained  for  current  expenses  was 
not  only  a  fraud  upon  the  members,  but  a  clear,  palpable  and 
inexcusable  violation  of  law. 

The  8th  section  of  said  statute  provides  that  associations 
organized  thereunder  may  provide  by  their  by-laws  for  the 
accumulation  of  a  surplus,  general  or  guarantee  fund,  to  be 
invested  in  a  manner  particularly  specified,  and  that  such 
fund,  when  so  set  apart  and  invested  shall,  with  the  increase 
thereof,  belong  to  such  association  and  not  to  the  directors, 
trustees,  managers  or  officers  thereof,  "and  shall  be  used  only 
for  mortuary  benefits,  without  assessment,  or  applied  in  pay- 
ment of  future  assessments,  or  otherwise  used  for  the  promotion 
of  the  object  or  objects  for  which  such  funds  are  specially 
provided  and  set  apart,  and  such  use  shall  not  be  deemed  or 
construed  to  mean  a  profit  received  by  members  within  the 
meaning  of  the  statutes  of  this  State." 

The  defendants'  certificate  of  association  provided,  as  a 
part  of  the  plan  upon  which  the  association  was  formed,  that 
twenty-five  per  cent  of  the  assessments  for  death  benefits  should 
constitute  a  guaranty  fund  to  be  known  as  the  "Tontine  Re- 
serve Fund,"  and  that  for  the  apportionment  of  such  fund,  the 
association  should  be  divided  into  classes  by  years,  the  por- 
tion of  such  fund  contributed  during  ten  years  by  members  ot 
each  class,  together  with  the  accumulations,  to  be  apportioned 
equitably  among  the  surviving  persistent  members  of  that  class. 
We  think  it  clear  that  such  disposition  of  the  reserve  fund  was 
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in  direct  violation  of  the  letter  as  well  as  the  spirit  of  the 
statute.  The  moneys  from  which  it  was  to  be  accumulated, 
viz.,  those  collected  for  the  payment  of  death  benefits,  were 
dedicated  and  set  apart  by  the  statute  to  that  purpose  alone, 
and  any  other  application  of  them  was  expressly  prohibited. 
It  follows  that  a  reserve  fund  accumulated  from  that  source 
could  be  lawfully  applied  to  no  other  purpose  than  that  of 
paying  death  benefits.  But  in  addition  to  this,  the  section  of 
the  statute  permitting  the  accumulation  of  such  fund  expressly 
provided  that  the  fund  should  belong  to  the  association,  a  pro- 
vision which  necessarily  excludes  the  idea  of  its  belonging  to 
or  being  distributable  among  the  persistent  surviving  members 
of  a  particular  class.  Doubtless  it  was  the  intention  of  the 
statute,  in  providing  for  the  accumulation  of  a  reserve  fund, 
to  place  the  association  in  such  condition  as  to  be  able  to  pay 
its  death  benefits  with  greater  promptness  and  certainty,  and 
perhaps  to  provide  against  unexpected  drafts  upon  its  re- 
sources by  extraordinary  mortality  caused  by  the  visitation  of 
epidemic  diseases,  when  the  ordinary  death  assessments  would 
be  likely  to  prove  insufficient.  It  thus  appears  that  the  plan 
upon  which  the  association  was  formed,  so  far  as  it  relates  to 
the  disposition  to  be  made  of  its  reserve  fund,  was  in  direct 
violation  of  law. 

The  information  charges  that  the  association,  in  order  to 
obtain  applications  for  membership,  held  out  to  the  world  that 
it  had  a  legal  right  to  and  would,  at  the  option  of  a  member, 
refund  to  him  in  cash,  at  the  expiration  of  the  period  of  ten 
years,  all  the  reserve  fund  to  which  he  would  be  equitably 
entitled,  in  accordance  with  the  plan  upon  which  that  fund 
was  being  accumulated.  This  charge  is  admitted,  and  the 
claim  is  made  that  the  association  had  the  right  to  offer  and 
.  make  such  payment.  That  such  payment  would  be  unlawful 
follows  from  what  has  been  said,  as  well  as  from  the  further 
reason  that  it  would  be  an  allowance  to  the  member  of  money 
from  the  association  as  a  profit.     The  payment  promised,  it 
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will  be  observed,  was  not  of  the  unexpended  balance  of  the 
assessment  paid  by  the  member,  or  such  balance  and  interest, 
but  the  equitable  share  of  the  member  as  one  of  the  surviving 
persistent  members  of  the  particular  class  to  which  the  fund 
accumulated  at  the  expiration  of  the  tontine  period  was  to  be- 
long. That  share  would  manifestly  be  increased  by  the  lapsing 
of  the  interest  in  the  fund  of  all  members  who  during  the 
period  should  cease  to  be  such  by  delinquency  or  otherwise, 
thus  clearly  introducing  into  the  proposed  payments  the  ele- 
ment of  profit.  The  statute  expressly  forbids  the  receipt  by 
members  of  associations  organized  thereunder  of  any  money 
as  profit,  and  it  therefore  follows  that  the  payment  promised 
to  members  at  the  expiration  of  the  tontine  period  was  in 
direct  violation  of  its  terms. 

We  are  also  of  the  opinion  that  there  was  a  clear  violation 
of  the  spirit  if  not  of  the  letter  of  the  statute  in  the  mode 
adopted  for  the  election  of  officers,  by  which  the  virtual  con- 
trol and  management  of  the  association  was  taken  from  the 
board  of  trustees  and  vested  in  the  manager  and  secretary. 
The  statute  provides  that  the  affairs  of  all  associations  organ- 
ized thereunder  shall  be  managed  by  not  less  than  five  direct- 
ors, trustees  or  managers,  who  shall  be  elected  from  and  by 
the  members,  at  such  time  and  place  and  for  such  period  not 
exceeding  three  years,  as  may  be  provided  for  in  the  by-laws. 
The  certificate  of  association  provided  that  the  management 
of  the  association  should  be  vested  in  a  board  of  eight  trustees, 
who  were  to  be  elected  annually.  At  first  the  manager  and 
secretary  were  appointed  by  the  board  of  trustees,  but  in  con- 
sequence of  some  friction  between  the  manager  and  the  first 
board  of  trustees  in  relation  to  the  proper  mode  of  conducting 
the  affairs  of  the  association,  a  resolution  was  proposed  and 
adopted  at  the  meeting  of  the  association  held  in  January,  1886, 
providing  that  the  manager  and  secretary  should  thereafter  be 
elected  annually  by  the  members.  It  appears  that  the  blank 
applications  for  membership  then  in  use  by  the  association 
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had  printed  upon  them  a  blank  proxy  authorizing  the  person 
whose  name  should  be  inserted  therein  to  act  and  vote  for  the 
member  at  all  meetings  of  the  association,  and  underneath  it 
was  a  request  to  the  applicant  for  membership  to  sign  it  in 
blank,  to  be  filled  up  by  the  secretary.  In  accordance  with 
this  request  a  large  number  of  these  proxies  were  signed  in 
blank  and  transmitted  to  the  secretary. 

It  does  not  distinctly  appear  whether  the  proxies  thus  ob- 
tained were  ever  in  fact  used  at  the  corporate  meetings  of  the 
association,  nof  does  it  seem  to  us  to  be  very  important  whether 
they  were  or  not.  The  resolution  changing  the  inode  of  elect- 
ing the  manager  and  secretaiy  and  making  them  practically 
independent  of  the  board  of  trustees,  was  adopted  mainly  by 
the  use  of  proxies,  either  the  ones  indorsed  on  the  applications 
for  membership  or  others.  After  the  adoption  of  that  resolu- 
tion, the  mere  possession  by  the  secretary  and  manager  of  a 
sufiBcient  number  of  proxies  to  control  all  elections  and  other 
corporate  action  and  to  perpetuate  themselves  in  power,  was 
repugnant  to  the  principles  upon  which  the  association  was 
founded,  and  a  clear  abuse  of  the  opportunities  which  their 
official  positions  afforded  them.  It  took  the  control  and  man- 
agement of  the  association  from  the  body  to  which  both  the 
statute  and  the  articles  of  association  committed  it,  and  placed 
it  in  the  irresponsible  hands  of  two  of  the  subordinate  officers. 

We  can  not  for  a  moment  suppose  that  so  large  a  number 
of  applicants  for  membership  signed  documents  so  utterly  de- 
structive of  the  very  purposes  and  objects  of  the  association 
understandingly  and  properly  appreciating  the  consequences 
of  their  action.  The  circumstances  tend  rather  to  the  conclu- 
sion that  they  were  led  to  suppose  that  the  execution  of  the 
proxy  was  a  condition  precedent  to  their  admission  to  mem- 
bership, and  that  they  therefore  signed  unadvisedly  and  with- 
out understanding  or  properly  considering  what  they  were 
doing.  An  improper  and  unlawful  advantage  was  thus  taken 
of  the  members  on  their  admission  into  the  association. 
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After  the  adoption  of  the  resolution  of  January,  1886, 
the  board  of  trustees  gave  but  very  little  actual  attention  to 
the  affairs  of  the  association,  and  that  only  in  a  perfunctory 
manner,  and,  as  we  may  well  assume,  at  the  dictation  of  the 
manager  and  secretary.  The  latter  were  the  real  governing 
authority,  and  conducted  the  business  of  the  association  as 
they  saw  fit.  This  was  a  palpable  subversion  of  the  rules  of 
law  as  well  as  a  fraud  upon  the  members,  and  justly  subjected 
the  association  to  proceedings  by  the  Attorney  General  for  its 
dissolution. 

The  information  accuses  the  oflficers  of  the  association  of 
false  representations  as  to  various  matters.  Of  these  one  is 
admitted  by  the  answer,  although  the  fraudulent  intent  is  de- 
nied. That  consists  of  issuing  certificates  of  membership 
numbered,  but  not  consecutively,  a  particular  certificate  being 
thus  given  a  number  very  much  larger  than  the  total  number 
of  certificates  issued  up  to  that  date.  The  answer  alleges  that 
this  was  done  for  the  purpose  of  preventing  rival  associations 
from  ascertaining  the  amount  of  business  done  by  the  defend- 
ant. Whether  this  was  the  true  purpose  or  not,  there  is  no 
evidence  that  any  means  were  taken  to  apprise  applicants  of 
the  actual  number  of  certificates  issued,  nor  does  it  appear 
that  they  had  any  knowledge  on  that  subject ;  and  as  by  the 
terms  of  the  certificates  the  amount  of  the  benefits  paj^able 
on  the  death  of  a  member  depended  upon  the  number  of  mem- 
bers in  good  standing  at  the  time  of  his  death,  the  issuing  of 
certificates  with  numbers  much  larger  than  the  number  of 
certificates  previously  issued,  had  a  direct  tendency  to  deceive 
members  receiving  certificates  as  to  their  value.  Whether  in- 
tended or  not,  this  mode  of  issuing  certificates  operated  as  an 
actual  fraud  upon  those  becoming  members,  and  the  result, 
so  far  as  concerns  those  actually  deceived,  was  the  same  as 
though  the  misnumbering  of  the  certificates  had  been  adopted 
with  an  actual  intent  to  deceive  and  defraud. 
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It  is  also  alleged  that  the  annual  statement  to  the  Auditor 
was  false  in  its  report  of  the  financial  condition  of  the  asso- 
ciation. Whether  said  statement  is  false  or  not  in  the  par- 
ticular pointed  out  depends  upon  the  right  of  the  association 
to  use  the  advance  mortuary  assessments  for  current  expenses. 
As  we  hold  that  it  had  no  such  right,  it  follows  that  the  state- 
ment was  incorrect  by  the  amount  the  mortuary  and  tontine 
funds  had  been  depleted  by  the  misappropriation  of  the  ad- 
vance mortuary  assessments.  It  is  urged  that  this  was  a 
mistake  of  law  honestly  made,  which  ought  not  to  subject  the 
association  to  proceedings  by  the  Attorney  General  for  its  dis- 
solution. The  provision  of  the  statute  prohibiting  the  use  of 
the  mortuary  assessments  for  any  other  purpose  than  that  of 
paying  death  benefits  is  so  plain  and  unambiguous  that  an 
honest  mistake  of  law  on  that  point  seems  scarcely  possible. 
Besides,  we  are  unable  to  see  how  a  mistake  of  law  can  be  set 
up  in  such  case  as  a  defense.  The  evidence  however  tends 
strongly  to  the  conclusion  that  there  was  no  mistake,  but  that 
the  ofiScers  of  the  association  acted  in  the  matter  with  knowl- 
edge that  they  were  violating  a  statutory  prohibition.  They 
claim  to  have  taken  legal  advice,  but  it  is  by  no  means  ap- 
parent that  they  took  advice  except  from  one  of  their  own 
number,  and  it  is  not  clear  that  such  advice  was  sought  in 
good  faith  or  honestly  believed  to  be  correct.  Another  cir- 
cumstance tends  to  the  same  conclusion,  and  that  is  that  the 
officers  studiously  concealed  from  the  Auditor  the  fact  that 
they  were  misappropriating  the  advance  mortuary  assessments 
in  the  manner  above  stated. 

Again,  in  the  statement  to  the  Auditor,  the  officers  gave  a 
negative  answer  to  the  question  in  the  Auditor's  blank,  whether 
the  association  undertook  or  promised  to  pay  members  during 
life,  without  regard  to  their  physical  condition,  any  sum  of 
money  or  thing  of  value.  It  appears  from  what  has  already 
been  said  that  this  answer  was  false.  The  promise  to  pay  to 
each  member  at  the  end  of  the  period  of  ten  years,  if  he  chose 
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to  receive  it,  his  equitable  proportion  of  the  reserve  or  tontine 
fund,  was  a  promise  to  pay  money  to  members  during  life 
without  regard  to  their  physical  condition.  So  of  the  answer 
to  the  question  for  what  purpose  and  how  the  reserve  or  ton- 
tine fund  was  created.  The  answer  given  was,  that  it  was 
created  for  the  purpose  of  meeting  the  advance  o£  rate  at  the 
end  of  ten  years  from  the  date  of  entry,  by  reserving  twenty- 
five  per  cent  of  the  net  amount  of  assessments.  This  was 
correct  so  far  as  it  went,  but  was  false  in  suppressing  the  fact 
that  the  fund  might  be  withdrawn  at  the  end  of  ten  years. 
The  suppression  of  a  material  fact  called  for  by  a  question 
makes  the  answer  as  essentially  false  as  would  the  affirmative 
assertion  of  an  untruth. 

Another,  and  in  our  judgment  a  very  material  oflBcial  delin- 
quency is  charged  in  the  information,  based  upon  the  imme- 
thodical  if  not  incorrect  manner  in  which  the  books  of  account 
of  the  association  were  kept.  The  evidence  shows  that  the 
books  containing  the  accounts  of  money  received  and  expended 
were  so  confused  and  unsystematic,  that  it  was  difficult  if  not 
impossible  to  derive  therefrom  any  certain  information  as  to 
the  financial  affairs  of  the  association.  The  experts  employed 
by  the  Auditor,  finding  themselves  unable  to  strike  any  bal- 
ance from  the  books,  were  compelled  to  construct  the  accounts 
for  themselves  anew  out  of  such  original  data  as  they  were 
able  to  find.  The  failure  of  the  officers  of  a  mutual  benefit 
association  to  keep  correct  and  intelligible  books  of  account, 
whether  such  failure  results  from  design,  carelessness  or  want 
of  skill,  is  a  serious  breach  of  official  duty.  Such  officers  are 
trustees,  having  funds  intrusted  to  their  care,  to  be  safely  and 
honestly  kept  and  administered,  not  for  their  own  benefit,  but 
solely  for  the  promotion  of  the  laudable  objects  for  which  the 
association  is  organized.  It  is  a  duty  of  primary  importance 
incumbent  on  all  trustees,  to  keep  proper  accounts  of  trust 
funds,  for  unless  that  is  done,  the  beneficial  owners  of  such 
funds  are  subjected  to  constant  uncertainty  as  to  their  rights, 


Digitized  by  VjOOQIC 


Leiter  v.  Pike  et  al.  287 


Syllabus. 


and  to  a  oonstant  liability  to  be  defrauded.  Next  to  the  duty 
of  honestly  administering  a  trust  fund  is  that  of  keeping  a 
true,  honest  and  intelligible  account  of  such  administration. 
Evidence  was  introduced  tending  to  sustain  various  of  the 
other  charges  made  by  the  information,  several  of  which  the 
court  below  held  to  be  sustained,  and  in  which  conclusion  we 
are  disposed  to  concur.  It  is  unnecessary  however  for  us  to 
protract  the  discussion,  as  what  has  already  been  said  is  suf- 
ficient to  show  that  in  our  opinion  the  decree  is  fully  warranted 
by  the  evidence.     It  will  therefore  be  aflSrmed. 

Decree  affirmed. 


Levi  Z.  Leiter 

V. 

Eugene  S.  Pike  et  al. 

Filed  at  Ottawa  January  25^  1889, 

1.  CoirVETANjDB — subject  to  pre-existing  rights — construed  as  to  extent 
of  grant.  The  cvvner  of  a  lot  of  groimd  in  a  city  leased  the  same  for  a 
term  of  years,  after  which  he  conveyed  the  premises  to  B,  as  trustee. 
In  a  proceeding  by  the  city  to  condemn  a  designated  part  of  the  land' 
for  the  purpose  of  widening  a  street,  compensation  and  damages  were 
awarded  to  the  reversion  and  to  the  leasehold  interest,  and  the  city 
took  possession  without  payment.  B,  the  trustee,  in  a  suit  against  the 
city,  recovered  judgment  for  the  sum  awarded  to  him,  with  interest 
from  the  time  possession  was  taken.  Pending  a  motion  for  a  new  trial, 
by  agreement  with  the  city,  the  trustee  executed  a  deed  to  the  city  for 
the  portion  condemned,  which  was  placed  in  escrow  until  payment  of 
the  judgment.  The  deed  recited  that  its  purpose  was  to  ratify  the  con- 
demnation proceeding,  but  that  it  should  not  affect  the  lessee.  After- 
ward, the  trustee  conveyed  the  entire  premises  to  L.,  the  deed  subject 
on  its  face  to  such  rights  as  the  city  might  have  acquired  to  the  part 
condemned,  "by  deed,  condemnation  proceeding,  judgment  or  other- 
wise," and  also  transferred  to  L.  the  judgment  against  the  city.  On 
payment  of  the  judgment,  the  city  obtained  and  placed  the  trustee's 
deed  on  record :  Held,  that  the  city  acquired  the  title  to  that  portion 
of  the  lots  condemned,  and  that  L.  did  not,  by  his  deed,  take  anything 
more  than  the  residue. 
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2.  Pttbghaseb — tpith  notice — by  recitals  in  deed.  The  owTier  of  a  lot 
of  gronnd  executed  to  the  city  in  which  it  was  situate,  a  deed  for  a 
designated  part  of  the  premises,  placing  the  deed  in  escrow,  not  to  be 
delivered  until  the  payment  of  a  judgment  in  his  favor,  against  the 
city.  Aften^ard  the  same  grantor  conveyed  the  entire  lot  to  another, 
subject  on  the  face  of  the  latter  deed,  to  such  rights  as  the  city  might 
have  acquired  by  "deed,  condemnation  proceeding,  judgment  or  other- 
wise.*' It  was  held,  the  latter  grantee  took  with  full  notice  of  the  exist- 
ence and  contents  of  the  judgment  and  of  the  deed  left  in  escrow,  and 
in  subordination  to  the  rights  of  the  city. 

3.  Deed  in  ebobow — trhen  it  becomes  operative.  A  deed  placed  in 
escrow  conveys  nothing  until  the  conditions  for  its  delivery  are  per- 
formed and  the  deed  delivered,  after  which  it  will  take  effect  as  if  it 
had  been  delivered  immediately  to  the  grantee,  and  no  act  can  hinder 
or  prevent  this  effect. 

4.  Akbitbation  and  awabd — of  the  nubmiaaionf  and  the  atpard — and 
what  embraced  therein.  A  lease  of  a  tract  of  land  contained  a  covenant 
of  renewal  at  the  election  of  the  tenant,  the  covenant  providing  that 
the  land/ exclusive  of  the  buildings  placed  thereon  by  the  tenant, 
should  be  appraised  by  arbitrators,  in  order  to  furnish  a  basis  for  fixing 
the  annual  rental.  Before  the  lease  had  expired  or  notice  given  by  the 
tenant  of  his  desire  to  renew  the  same,  the  city  in  which  the  land  was 
situate  had  acquired  the  right  and  title  to  a  certain  designated  part  of 
the  premises  for  a  street.  The  parties  each  chose  an  arbitrator,  and 
the  arbitrators  being  unable  to  agree  on  a  valuation,  in  pursuance  of 
their  powers  selected  an  umpire,  who,  by  his  written  award,  after  re- 
citing the  use  of  the  part  acquired  by  the  city,  and  stating  the  number 
of  feet  remaining,  determined  the  value  of  the  premises  at  a  fixed  sum : 
Heldy  that  the  award  was  valid  and  binding,  and  that  it  embraced  only 
such  part  of  the  premises  as  the  lessor  then  could  lease. 

5.  Landlord  and  tenant  —  abatement  of  rent  —  condemnation  of  a 
part  of  the  premises  for  public  use.  Where  a  part  of  leased  premises 
has  been  taken  by  condemnation  for  a  public  use,  the  lessee  or  his 
assigns  will  be  entitled  to  an  abatement  or  rebate  of  the  rent,  to  the 
extent  of  the  fair  rental  value  of  the  part  of  the  land  so  taken,  as  against 
the  original  lessor,  or  his  grantee  from  the  time  the  latter  commences 
to  take  the  rents,  to  the  termination  of  the  lease. 

6.  Same  —  extent  of  abatement  —  interest  on  condemnation  money. 
Where  the  reversion  of  leased  real  estate  is  severed  by  the  condemna- 
tion of  a  part  thereof  for  a  street  and  a  conveyance  of  the  residue,  the 
tenant  will  be  entitled  to  an  abatement  of  the  rent  according  to  the 
value  of  the  several  parts  of  the  land. 

7.  Same — covenant  for  renewal  of  lease — as  running  with  the  land^  so 
as  to  bind  grantee  of  the  reversion^  in  whole  or  in  part.  A  covenant  on 
the  part  of  a  lessor  to  renew  a  lease  to  the  lessee  or  his  assigns  at  the 
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end  oi  the  term,  on  certain  conditioni*,  is  one  that  runs  with  the  land, 
and  will  bind  the  grantee  ol  the  reversioner  as  to  the  part  of  the  rever- 
sion acquired  by  him;  but  when  such  grantee  has  not  succeeded  to  the 
reversion  of  the  entire  property,  he  will  be  liable  only  to  renew  the 
lease  as  to  the  part  he  owns. 

8.  Although  the  owner  of  real  estate  may  have  leased  the  same,  he 
may  sell  and  convey  one  part  of  his  reversion  to  one  person  and  the 
residue  to  another ;  and  the  grantee  of  the  reversion  will  be  liable  on 
his  grantor's  covenant  to  renew  the  lease,  for  the  reason  such  covenants 
run  with  the  land.    Such  covenant,  however,  is  divisible. 

9.  So  where  the  owner  of  land,  after  giving  a  lease  containing  a 
covenant  of  renewal,  makes  a  conveyance  of  a  part  of  the  demised 
premises,  his  grantee  will  only  be  liable  to  renew  the  lease  as  to  the 
part  conveyed  to  him ;  and  when  a  person  ceases  to  ovm.  a  given  part 
of  the  reversion,  he  will  no  longer  be  liable  on  the  covenant  to  renew 
the  lease,  as  that  liability  will  pass  with  the  title  to  the  land. 

10.  Same — reneteal  Uaae — tender  and  acceptance  thereof.  Where  the 
owner  of  land,  in  a  lease  thereof  for  a  term  of  years,  covenants  to  renew 
the  same  on  notice  by  the  lessee  or  his  assigns,  but  is  afterward  divested 
of  a  part  of  the  land  by  judgment  of  condemnation  for  the  widening  of 
a  street,  and  then  conveys  his  remaining  interest  therein  before  the 
original  lease  expires,  a  tender  by  his  grantee,  to  the  tenant,  of  a  re- 
newal lease  for  all  the  premises  owned  by  him,  will  be  treated  as  a 
delivery  thereof,  and  if  it  is  accepted,  it  will  be  valid  and  binding  on 
the  parties  thereto,  although  the  covenant  of  renewal  may  not  thereby 
be  fully  satisfied. 

11.  If  a  tenant  entitled  to  a  renewal  lease,  signs  and  retains  one 
sent  to  him  as  a  tender,  and  makes,  signs  and  seals  a  duplicate  thereof, 
and  sends  the  same  to  the  lessor,  this,  in  law,  will  amount  to  an  accept- 
ance of  the  lease  so  tendered,  notwithstanding  the  lessee  may  send 
with  the  duplicate  to  the  lessor,  a  letter  stating  that  he  does  not  assent 
to  the  terms  of  the  lease  as  to  the  amount  of  rent  he  is  to  pay.  Where 
the  deliberate  acts  of  a  party  evince  an  acceptance  of  a  lease  or  contract 
imposing  an  obligation  on  him  to  pay  money,  his  words  can  not  be 
received  to  a  contrary  intent. 

12.  Where  the  grantee  of  the  reversion  of  a  part  of  demised  premises, 
mider  a  covenant  of  his  grantor  for  renewal,  makes  and  sends  to  the 
tenant  a  lease  of  the  part  owned  by  him,  with  the  intention  that  the 
tehant  may  accept  it,  and  that  it  shall  be  in  full  discharge  of  his  obli- 
gation  as  such  grantee,  there  will  be  no  trust  or  conditions  about  it, 
and  the  tenant's  acceptance  of  such  lease  will  bind  the  lessor  to  its 
performance  from  the  time  it  is  accepted. 

13.  And  where  a  tenant  accepts,  signs  and  seals  a  lease  tendered  to 
him  under  a  covenant  therefor,  his  written  or  parol  declarations,  whether 
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prior,  contemporaneons  or  subsequent,  in  the  absence  of  fraud,  can  not 
be  received  to  alter  or  annul  his  obligation. 

14.  Where,  however,  a  party  under  legal  obligation  to  renew  a  lease, 
tenders  one  in  renewal  as  a  full  performance,  the  lessee  therein  will  be 
entitled  to  a  reasonable  time  to  obtain  the  opinion  and  advice  of  coun- 
sel before  acceptance  ;  and  if  the  lessor  desires  to  withdraw  his  tender 
before  its  acceptance,  he  should  give  notice  to  that  eflfect,  and  ask  for 
a  return  of  the  lease.  If  he  fails  to  do  this,  and  retains  a  duplicate  of 
the  lease  sent  to  him  by  the  lessee,  this  will  amount  to  a  waiver  of  any 
right  he  may  have  had  to  withdraw  the  tender. 

15.  Same — severance  of  reveraion — rights  and  liability  of  subsequent 
grantee.  Where  the  owner  of  lota,  after  having  given  a  lease  of  the  en- 
tire property,  containing  a  covenant  for  renewal,  conveys  a  portion  of 
the  premises  for  the  purpose  of  widening  a  street  and  the  residue  to 
another  person,  the  latter  will  not  be  responsible  to  the  tenant  or  his 
assignee  for  any  injiu^  to  the  leasehold  interest  occasioned  by  the 
severance  of  the  reversion,  by  the  deeds  of  the  original  lessor  or  owner. 
In  such  case,  the  last  named  grantee  of  the  reversion  will  become  land- 
lord as  to  the  part  conveyed  to  him,  and,  as  such,  will  be  entitled  to  the 
rent  therefor,  and  for  that  part  only. 

16.  EMiNEin'  DOMAIN — Compensation  as  between  leasehold  and  rever^ 
aionary  interests — presumption  —  each  considered  independently  of  the 
other.  On  the  condemnation  of  leased  property,  the  damages  are  not 
assessed  upon  the  idea  that  the  relation  of  the  value  of  the  leasehold 
and  reversionary  interewts  are  to  perpetually  remain  as  fixed  by  the 
terms  of  the  lease,  but  upon  the  idea  that  the  sum  assessed  is  a  fair  and 
adequate  compensation  for  the  entire  prospective  values  of  those  in- 
terosts  at  the  date  of  the  assessment. 

17.  And  in  such  case,  the  presumption  is  that  each  interest  is  fully 
compensated,  according  to  the  law,  for  the  injury  it  sustains  by  reason 
of  the  taking ;  and  in  no  view,  where  the  property  is  leased,  is  the  one 
Interest  to  be  burdened  with  making  good  the  loss  sustained  by  the 
other  interest  by  reason  of  the  taking.  Hence,  in  a  proceeding  to 
apportion  the  rents  to  be  paid  by  the  tenant,  it  is  wholly  immaterial 
whether  the  condemnation  money  to  the  one  or  to  the  other  la  less 
tlian  it  ought  to  have  been. 

18.  Same  —  waiver  of  error  in  proceeding  by  land  owner.  Where  a 
laud  owner,  a  part  of  whose  land  is  sought  to  be  condemned  for  public 
use,  brings  suit  to  recover  the  compensation  and  damages  awarded  to 
him  for  the  property  taken  or  damaged,  and  recovers  judgment  there- 
for, which  is  paid,  he  will  thereby  waive  all  right  to  object  to  the  val- 
idity of  the  proceeding  to  condemn.  He  can  not  have  both  the  property 
and  its  value. 

19.  So  where  the  land  owner,  after  the  recovery  of  judgment  for  the 
value  of  his  property  taken  or<lamaged,  gives  a  deed  to  the  city  taking 
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Ms  lots,  conveying  the  property  condemned,  and  places  the  same  in 
escrow,  to  take  effect  on  the  payment  of  his  judgment,  aDd  the  same  is 
paid,  his  acceptance  of  the  money  and  the  making  of  his  deed  will  estop 
him  from  questioning  the  validity  of  the  judgment  of  condemnation. 
20.  Same — reversal  in  part — its  effect  upon  the  judgment.  In  a  pro- 
ceeding to  condemn  land  to  widen  a  street,  and  to  assess  benefits  with 
which  to  pay  damages  for  the  land  taken,  the  reversal  of  the  judgment 
of  confirmation  of  special  assessments,  for  an  omission  to  specially  as- 
sess a  street  horse  railway  in  common  with  other  property  benefited, 
will  not  affect  the  assessment  of  damages  to  the  property  sought  to  be 
taken  or  damaged. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Gwynn  Garnett,  Judge,  presiding. 

The  following  statement,  prepared  by  the  Appellate  Court, 
brings  out  the  facts  suflBciently  for  the  comprehension  of  the 
questions  discussed  by  the  Appellate  Court  and  this  court  upon 
this  record : 

In  1866,  A.  Nisbet  TurnbuU,  being  the  owner  in  fee  of  cer- 
tain parcels  of  land  in  the  city  of  Chicago,  by  an  indenture  of 
lease,  demised  to  James  H.,  George  S.  and  Chauncey  T.  Bowen, 
five  lots,  by  the  following  description :  "Lots  numbered  one 
(1),  two  (2),  three  (3),  four  (4),  and  five  (5),  in  B.  S.  Morris' 
subdivision  of  original  lots  two  (2),  three  (3),  and  the  north 
one-quarter  (J)  of  six  (6),  in  block  two  (2),  in  fractional  section 
fifteen  (15),  addition  to  Chicago,  said  premises  being  situated 
on  the  south-east  comer  of  State  and  Madison  streets,  and  con- 
stituting a  square  piece  of  ground,  with  frontage  of  one  hun- 
dred feet  on  State  street  and  of  one  hundred  feet  on  Madison 
street," — for  a  term  commencing  on  July  1,  1866,  and  ending 
July  1,  1885,  at  an  annual  rental  of  $3200,  payable  in  quar- 
terly installments  of  $800  each.  The  lessees  agreed  to  erect, 
within  a  reasonable  time,  first-class  storehouses,  to  cover  the 
entire  front  of  said  premises,  and  to  keep  said  buildings  in- 
sured in  an  amount  not  less  than  $20,000.  The  lessor,  for 
himself,  his  heirs  and  assigns,  covenanted  with  the  lessees. 
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their  administrators,  executors  and  assigns,  to  pay  the  value 
of  the  buildings,  as  follows :  One-third  cash  at  the  expiration 
of  the  term,  and  the  remainder  in  two  annual  installments, 
in  one  and  two  years,  with  interest  at  six  per  cent,  such  value 
to  be  ascertained  as  follows :  That  the  lessor  and  the  lessees 
should  severally  appoint  one  disinterested  real  estate  owner 
in  Chicago  to  value  the  buildings,  and  if  said  two  persons 
should  differ  in  regard  to  the  value,  they  should  appoint  a 
proper  person  to  be  umpire  between  them,  and  the  decision  of 
such  two  persons  first  named,  or,  in  case  of  their  disagreement, 
of  such  umpire,  should  be  final  and  conclusive. 

It  was  further  provided  in  said  lease,  that  if  said  lessees, 
their  administrators,  executors  or  assigns,  should,  as  early  as 
two  years  before  the  expiration  of  the  aforesaid  term,  signify 
to  the  lessor,  his  heirs  or  assigns,  their  desire  to  take  a  new 
lease  of  the  land  aforesaid  for  a  term  of  twenty  years  next 
after  the  expiration  of  the  term  first  granted,  at  an  annual 
rental  equal  to  six  per  cent  upon  the  value  of  said  land  at  the 
end  of  said  term,  the  said  lessor,  his  heirs  or  assigns,  instead 
of  paying  for  said  buildings  at  the  end  of  said  first  term,  should 
and  would  make  and  execute  to  said  lessees,  their  heirs  or  as- 
signs, a  new  lease  of  said  premises  for  a  term  of  twenty  years 
next  after  the  expiration  of  the  said  first  term,  at  an  annual 
rental  equal  to  six  per  cent  of  the  value  of  the  land  (exclusive 
of  the  buildings)  at  the  end  of  said  first  term,  such  new  lease 
to  contain  all  the  covenants  contained  in  said  first  lease  ex- 
cept the  covenants  for  the  renewal  of  the  lease  and  for  the 
purchase  of  the  buildings,  and  also  to  contain  a  covenant,  that 
at  the  expiration  of  the  term  named  in  said  new  lease,  said 
lessor,  his  heirs  or  assigns,  would  pay  to  said  lessees,  their 
executors,  administrators  or  assigns,  such  a  sum  of  money, 
cash  in  hand,  as  the  buildings  then  on  said  premises  should 
be  fairly  worth  for  building  materials ;  that  for  the  purpose  of 
such  new  lease  the  value  of  said  land  at  the  expiration  of  said 
first  term  should  be  fixed  and  determined  conclusively  by  ap- 
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praisal  of  persons  of  the  character  aforesaid,  to  be  appointed 
in  the  manner  aforesaid,  at  least  one  month  before  the  expi- 
ration of  said  first  term ;  that  the  annual  rental  under  said 
new  lease  should  be  a  sum  equal  to  six  per  cent  of  the  value 
so  determined.  The  lessees  further  agreed  to  pay  all  water 
rates,  taxes  and  assessments. 

The  lease  also  provided,  that  if  any  installment  of  rent  should 
remain  unpaid  for  thirty  days,  the  lessor  might  sell  at  auction, 
to  the  highest  bidder,  all  the  buildings  and  improvements  on 
said  premises,  and  all  the  right,  title  and  interest  of  the  les- 
sees in  the  demised  premises,  which  sale  should  be  a  perpetual 
bar  to  the  rights  of  the  lessees.  The  lease  contained  no  pro- 
vision prohibiting  an  assignment  thereof,  nor  requiring  the 
assent  of  the  lessor  to  any  assignment.  After  the  making  of 
this  lease,  and  on  October  2,  1866,  A.  N.  TumbuU  conveyed 
the  leased  lots,  with  others,  to  Henry  C.  Turnbull,  trustee. 

About  1868  a  project  was  started  to  widen  State  street, 
(from  Madison  to  Jacksfon  street,  to  a  width  of  one  hundred 
feet,)  by  taking  twenty-seven  feet  oS  the  west  end  of  the  lots 
on  the  east  side  of  State  street,  and  by  an  agreement  between 
the  trustee  and  the  lessees  the  erection  of  permanent  improve- 
ments on  the  demised  lots  was  postponed  until  the  proceeding 
to  widen  State  street  should  be  completed  or  the  project  aban- 
doned. The  city  prosecuted  its  proceedings  for  widening,  so 
that  in  1870  net  damages  to  the  reversion  of  the  five  lots  for 
the  twenty-seven  feet  taken  oS  from  the  west  end  thereof  were 
awarded,  aggregating  $26,802.80,  and  to  the  leasehold  the 
sum  of  $700.  These  damages  were  not  paid  by  the  city,  and 
to  prevent  the  city  from  taking  possession  of  the  twenty-seven 
feet  before  paying,  a  fence  was  kept  up  by  the  tenants,  at  the 
request  of  the  landlord's  agent,  till  in  the  year  1873,  when  the 
city  was  allowed  to  remove  the  fence  and  improve  the  land 
taken  for  the  street,  under  an  agreement  with  the  owner  that 
such  action  should  not  change  the  legal  status  or  prejudice 
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the  rights  of  ownership.  The  tenants  had,  prior  to  the  removal 
of  the  fence,  huilt  on  the  lots  on  the  new  line  of  State  street. 

Of  the  assessment  made  hy  the  city  for  benefits  on  prop- 
erty not  injured  or  diminished  by  the  improvement,  something 
more  than  one-half  the  aggregate  was  collected,  but  the  amount 
awarded  to  the  tenants,  or  to  the  owners  of  the  reversion  of 
the  lots  in  question,  was  not  tendered  to  be  paid,  and  no  notice 
that  sufficient  money  for  that  purpose  was  in  the  hands  of  the 
city  treasurer  was  ever  given  in  the  corporation  newspaper,  as 
required  by  section  16,  chapter  7,  of  the  city  charter,  under 
which  the  proceeding  was  had,  but  the  city  improved  the 
twenty-seven  feet  as  part  of  the  street,  and  continued  to  use 
it  as  such. 

In  July,  1876,  TurnbuU  brought  suit  against  the  city  in 
the  United  States  Circuit  Court  for  the  Northern  District  of 
Illinois,  to  recover  the  damages  awarded  to  the  reversion,  and 
in  May,  1877,  he  recovered  a  judgment  for  the  amount  of 
such  damages,  and  for  the  interest  thereon  from  the  time  the 
city  had  taken  possession  of  the  land.  This  judgment  was 
entered  after  trial  and  pending  a  motion  for  a  new  trial,  by 
stipulations  between  TurnbuU  and  the  city,  by  which  it  was 
agreed  that  TurnbuU  should  execute  a  conveyance  of  the 
twenty-seven  feet  to  the  city,  which  should  be  delivered  to  the 
corporation  counsel,  to  be  held  in  escrow  until  the  city  paid 
the  judgment.  The  conveyance  was  executed,  and  contained 
a  clause  reciting  that  the  premises  conveyed  were  "to  be  used 
as  a  part  of  State  street,  this  conveyance  being  made  for  the 
sole  purpose  of  ratifying  and  confirming  certain  condemna- 
tion proceedings  heretofore  instituted  by  said  city  of  Chicago, 
under  which  possession  of  said  premises  had  been  taken  by 
said  city  of  Chicago.  This  deed  is  in  no  way  to  aflfect  the 
rights  of  any  lessees  of  the  premises,  but  is  intended  to  leave 
the  rights  of  all  parties  the  same  as  though  said  city  held 
said  premises  solely  under  said  condemnation  proceedings." 
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After  the  damages  for  taking  the  land  had  been  fixed  in 
the  condemnation  proceeding,  the  tenants  claimed  that  they 
should  be  allowed  a  rebate  from  the  rent,  but  after  some  dis- 
cussion the  matter  was  passed,  and  the  tenants  continued  to 
pay  the  full  rent  reserved  in  the  lease  as  it  became  due,  but 
under  protest  and  claim  that  a  rebate  should  be  allowed. 

On  April  10,  1878,  TumbuU,  the  trustee,  sold  and  conveyed 
to  Levi  Z.  Leiter  the  lots  described  in  the  lease  to  the  Bowens 
(with  other  lots),  "subject,  however,  to  such  rights  as  the  said 
city  of  Chicago  may  have  acquired  to  the  west  twenty-seven 
feet  of  said  lots  as  a  part  of  State  street,  by  deed,  condemna- 
tion proceeding,  judgment,  or  otherwise."  Tumbull,  by  an 
agreement  of  the  same  date,  for  a  consideration  of  $35,000, 
assigned  to  Leiter  the  judgment  against  the  city  in  the  United 
States  court.  About  June  25,  1879,  the  city  paid  to  Leiter 
the  amount  of  the  judgment  in  the  United  States  court,  and 
the  conveyance  from  Tumbull  to  the  city  for  the  twenty- seven 
feet  was  then  placed  on  record.  By  means  of  various  mesne 
conveyances,  the  Bowen  lease  became  the  property  of  appel- 
lant, Eugene  S.  Pike,  on  July  1,  1881. 

After  the  conveyance  to  Leiter,  the  tenants  under  the  Bowen 
lease,  including  Pike,  continued  to  pay  the  full  rent  reserved 
in  the  lease,  but  always  under  protest  and  claim  of  rebate, 
but  no  specific  amount  that  should  be  rebated  was  mentioned, 
and  no  negotiations  were  had  with  Leiter  on  the  subject. 

On  April  19,  1883,  Pike,  desiring  to  secure  a  renewal  of  the 
lease  under  the  terms  thereof,  served  on  Leiter  a  notice  ad- 
dressed to  him  and  to  the  owners  and  claimants  of  lots  1  to  5 
in  B.  S.  Morris'  subdivision,  aforesaid,  at  the  south-east  cor- 
ner of  State  and  Madison  streets,  constituting  a  square  piece  of 
ground,  with  a  frontage  of  one  hundred  feet  upon  State  street 
and  one  hundred  feet  on  Madison  street ;  recites  the  making 
of  the  lease  by  A.  Nisbet  Tumbull  to  the  Bowen  Brothers, 
July  2, 1866,  of  said  premises,  describing  them  as  in  the  orig- 
inal lease,  and  the  provision  in  said  lease  in  reference  to  a 
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renewal,  and  the  requirement  therein  as  to  notice ;  that  Pike 
is  the  owner,  by  purchase  and  agreement,  of  said  lease,  and 
as  such  owner  signifies  his  desire  to  take  a  new  lease  of  the 
land  aforesaid,  for  the  term  of  twenty  years  next  after  the  ex- 
piration of  the  original  term,  in  the  manner  provided  in  said 
original  lease.  On  June  5,  1883,  Leiter  replied  to  said  notice, 
,  as  follows : 
"Eugene  S.  Pike,  Esq.:  "Chicago,  June  5,  1883. 

"Dear  Sir — ^In  your  notice  to  me,  dated  April  2, 1883,  given 
ty  you,  as  assignee  of  the  lease  formerly  held  by  James  H. 
Bowen,  George  S.  Bowen  and  Chauncey  T.  Bowen,  of  lots  1, 
2,  3,  4  and  5,  in  B.  S.  Morris'  subdivision  of  original  lots 
numbered  two  (2)  and  three  (3),  and  the  north  quarter  {^)  of 
lot  numbered  six  (6),  in  block  number  2,  fractional  section  15, 
addition  to  Chicago,  dated  July  2,  1866,  you  state  that  you 
desire  to  take  a  new  lease  of  the  land  aforesaid,  for  a  term  of 
twenty  years  next  after  the  expiration  of  the  term  granted  by 
said  lease  to  the  Bowens. 

"As  you  are 'aware,  the  west  portion  of  said  lots  (being  the 
west  twenty-seven  feet,  more  or  less,)  was  Iftng  since  con- 
demned by  the  city  of  Chicago,  for  the  purpose  of  widening 
State  street,  and  has  for  many  years  been  used  as  a  part  of 
State  street,  and  can  not,  therefore,  be  included  in  any  new 
lease  given  by  me. 

"If  you  desire  to  renew  the  lease  upon  that  part  of  said  lots 
not  condemned  by  the  city  for  State  street,  for  an  additional 
term  of  twenty  years  from  the  expiration  of  the  old  lease,  you 
will  please  notify  me  to  that  eifect  in  writing,  before  July  1, 
proximo.  «Yours  very  truly,  l.  Z.  Leiter." 

To  this  letter  Pike  replied  as  follows : 

"L.  Z.  Leiter,  Esq.:  "Chicago,  June  8,  1883. 

"Dear  Sir — ^Yours  of  the  5th  inst.  at  hand,  and  in  answer 
will  say,  that  in  my  notice  to  you  for  a  new  lease  I  followed 
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the  language  of  the  original,  that  vagueness  and  ambiguity  of 
expression  might  be  avoided,  and  every  doubt  of  proper  and 
sufficient  notice  silenced.  If  it  is  true,  as  you  assert,  that 
the  city  of  Chicago  has  legally  condemned  any  portion  of  this 
property,  in  that  case  I  desire  a  new  lease  of  the  uncondemned 
part.  The  laws  of  the  State  make  ample  provision  to  cover 
such  an  emergency.  If,  however,  no  part  of  said  property 
has  been  legally  condemned,  the  notice  for  a  new  lease  is  in- 
tended to  cover  the  exact  property,  in  its  entirety,  embraced 
in  the  old  lease. 

"Very  resp'tly  yours,  Eugene  S.  Pike." 

No  further  communication  passed  between  the  parties  on 
the  subject  of  the  renewal  lease  until  April  29,  1885,  when 
Leiter  wrote  Pike  as  follows : 

*' Eugene  S.  Pike,  Esq.: 

"Dear  Sir — ^You  are  hereby  notified  that  I  have  selected 
Van  H.  Higgins,  Esq.,  to  act  as  appraiser  on  my  part,  under 
the  provisions  of  the  lease  from  A.  Nisbet  TumbuU  to  James 
H.  Bowen,  George  S.  Bowen  and  Chauncey  T.  Bowen,  of  lots 
1  to  5,  inclusive,  in  B.  S.  Morris'  subdivision  of  original  lots 
2,  3,  and  north  one-quarter  (J)  of  6,  in  block  2,  in  fractional 
section  15,  addition  to  Chicago,  dated  July  2,  1866. 

Levi  Z.  Leiter." 

Pike  replied  by  the  following  notice : 

"Lm  Z.  Leiter:  '   "Chicago,  III.,  May  2,  1885. 

"Dear  Sir — You  are  hereby  informed  that  I  have  chosen 
Potter  Palmer,  Esq.,  to  act  for  me  as  appraiser,  under  the 
provisions  of  the  lease  made  by  A.  Nisbet*  TumbuU  to  James 
H.  Bowen,  George  S.  Bowen  and  Chauncey  T.  Bowen,  of  lots 
1  to  5,  inclusive,  in  B.  S.  Morris'  subdivision  of  original  lots 
2,  3,  and  north  one-quarter  (J)  of  6,  in  block  2,  in  fractional 
section  15,  addition  to  Chicago,  dated  July  2,  1866. 

•"Very  truly  yours,  Eugene  S.  Pike." 
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Said  appraisers  were  unable  to  agree  upon  the  value  of  the 
premises,  and  by  the  following  instrument  they  appointed 
Mark  Skinner  to  be  umpire : 

"Whereas,  on  the  second  day  of  July,  A.  D.  1866,  A.  Nisbet 
Turnbull,  of  Baltimore,  Maryland,  as  party  of  the  first  part, 
and  James  H.  Bowen,  George  S.  Bowen  and  Chauncey  T. 
Bowen,  as  parties  of  the  second  part,  of  the  city  of  Chicago, 
State  of  Illinois,  executed  a  lease  of  that  date  for  certain 
premises  in  said  city  of  Chicago,  known  as  lots  numbered 
one  (1),  two  (2),  three  (3),  four  (4)  and  five  (5),  in  B.  S.  Mor- 
ris* subdivision  of  original  lots  two  (2),  three  (3),  and  the  north 
one-quarter  of  six  (6),  in  block  two  (2),  in  fractional  section 
fifteen  (15),  addition  to  Chicago,  said  premises  being  situate 
on  the  south-east  comer  of  State  and  Madison  streets,  and 
constituting  a  square  piece  of  ground,  with  a  frontage  of  one 
hundred  feet  on  State  street  and  one  hundred  feet  on  Madison 
street. 

"And  whereas,  in  and  by  said  lease,  said  lessees,  James  H., 
George  S.  and  Chauncey  T.  Bowen,  and  their  assigns,  have  a 
right  of  renewal  for  the  term  of  twenty  years,  on  giving  notice 
as  required  by  said  lease,  and  by  procuring  an  appraisement 
of  the  value  of  said  lands,  to  fix  the  amount  to  be  paid  as  rent, 
on  a  basis  of  six  per  cent  annually  upon  the  value  of  said  land. 

"And  whereas,  Levi  Z.  Leiter  has  become  the  owner  of  said 
lands,  and  Eugene  S.  Pike  has  become  the  assignee  and  owner 
of  the  interests  of  said  Bowens  under  said  lease. 

"And  whereas,  said  Leiter  has  chosen  as  an  appraiser  to  fix 
the  value  of  said  lands,  under  said  lease,  as  such  owner  thereof, 
Van  H.  Higgins,  to  act  for  and  represent  the  owner  in  apprais- 
ing said  lots  and  lands. 

"And  whereas,  said  Pike  has  chosen  as  appraiser  to  fix  the 
value  of  said  lands  under  said  lease,  as  the  owner  of  leasehold 
estate  and  of  the  interests  of  said  Bowens  under  said  lease, 
Potter  Palmer,  to  act  for  and  represent  the  owner  of  said 
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leasehold  estate  in  appraising  said  land  and  lots  under  said 
lease,  and  in  pursuance  of  its  terms. 

"And  whereas,  both  of  said  appraisers  have  consented  to  act 
in  the  premises ;  and  whereas,  after  canvassing  the  matters 
submitted  to  them,  and  trying  to  agree  upon  the  valuation 
thereof,  they  have  been  unable  to  agree  upon  the  value  thereof. 

"And  whereas,  in  and  by  the  terms  of  said  lease  it  is  stip- 
ulated and  agreed  that  in  such  case  said  appraisers  or  parties 
chosen  to  fix  the  value  of  said  premises  shall  choose  a  proper 
person  to  be  umpire  between  them. 

"Now,  therefore,  in  pursuance  of  the  terms  of  said  lease, 
and  the  authority  thereby  conferred  upon  the  undersigned  by 
the  terms  thereof,  and  by  the  owners  of  said  land  and  said 
leasehold  estate,  we,  the  undersigned,  do  hereby  appoint  the 
Hon.  Mark  Skinner  to  be  umpire  between  us,  to  decide  as  to 
the  value  of  said  lots  and  lands  under  and  in  pursuance  of  the 
terms  of  said  lease. 

"Witness  our  hands  and  seals,  this  8th  day  of  May,  A.  D, 

1885.  Van  H.  Higgins,     [seal.] 

Appraiser  chosen  by  Leiter. 
Potter  Palmer,      [seal.] 
Appraiser  for  Mr.  Pike." 

Afterwards,  Skinner  made  an  award  in  writing,  in  the  fol- 
lowing terms : 

"Whereas,  on  the  2d  day  of  July,  A.  D.  1866,  A.  Nisbet 
Tumbull,  of  Baltimore,  Maryland,  as  party  of  the  first  part, 
and  James  H.  Bowen  and  George  8.  Bowen  and  Chauncey  T. 
Bowen,  as  parties  of  the  second  part,  of  the  city  of  Chicago, 
State  of  Dlinois,  executed  a  lease  of  that  date  for  certain 
premises  in  said  city  of  Chicago,  known  as  lots  numbered  one 
(1),  two  (2),  three  (3),  four  (4)  and  five  (5),  in  B.  S.  Morris' 
subdivision  of  original  lots  two  (2),  three  (3),  and  the  north 
one-quarter  of  six  (6),  in  block  numbered  two  (2),  in  fractional 
section  fifteen  (15),  addition  to  Chicago, — ^said  premises  being 
situate  on  the  south-east  comer  of  State  and  Madison  streets, 
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and  constituting  a  square  piece  of  ground,  with  a  frontage  of 
one  hundred  (100)  feet  on  State  street,  and  of  one  hundred 
(100)  feet  on  Madison  street. 

"And  whereas,  in  and  by  said  lease,  said  lessees,  James  H. 
Bowen,  George  S.  Bowen  and  Chauncey  T.  Bowen,  and  their 
assigns,  have  a  right  of  renewal  for  the  term  of  twenty  (20) 
years,  on  giving  notice  as  required  by  said  lease,  at  a  rental 
of  six  (6)  per  centum  annually  upon  the  value  of  said  premises, 
to  be  determined  by  an  appraisement  in  the  manner  described 
in  said  lease ;  and  whereas,  Le\d  Z.  Leiter  has  become  the 
owner  of  said  lands,  and  Eugene  S.  Pike  has  become  the  as- 
signee and  owner  of  the  interest  of  said  Bowens  under  said 
lease. 

"And  whereas,  said  Leiter  ha3  chosen  as  an  appraiser,  to 
fix  the  value  of  the  said  lands  under  said  lease,  as  such  owner 
thereof,  Van  H.  Higgins,  to  act  for  and  represent  the  owner 
in  appraising  said  lots  and  lands. 

"And  whereas,  said  Pike  has  chosen  as  appraiser  to  fix  the 
value  of  said  lands  under  said  lease,  as  the  owner  of  the  said 
leasehold  estate,  and  of  the  interests  of  said  Bowens  under  said 
lease.  Potter  Palmer,  to  act  for  and  to  represent  the  owner  of 
said  leasehold  estate  in  appraising  said  lan^s  and  lots  under 
said  lease,  and  in  pursuance  of  its  terms. 

"And  whereas,  both  of  the  said  appraisers  have  consented 
to  act  in  the  premises;  and  whereas,  after  canvassing  the 
matters  submitted  to  them,  and  trying  to  agree  upon  the  val- 
uation thereof,  they  have  been  unable  to  agree  upon  the  value 
thereof. 

"And  whereas,  in  and  by  the  terms  of  said  lease,  it  is  stipu- 
lated and  agreed  that  in  such  case  said  appraisers,  or  parties 
chosen  to  fix  the  value  of  said  premises,  shall  choose  a  person 
to  be  umpire  between  them. 

"And  whereas,  the  said  Van  H.  Higgins  and  Potter  Palmer, 
in  pursuance  of  the  terms  of  said  lease  and  the  authority 
thereby  conferred  upon  them  by  the  terms  thereof,  and  by  the 
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owners  of  said  land  and  said  leasehold  estate,  have  appointed 
Mark  Skinner  to  he  umpire  between  them,  to  decide  as  to  the 
value  of  said  lots  and  lands,  under  and  in  pursuance  of  the 
terms  of  said  lease. 

"Now,  therefore,  I,  the  undersigned,  Mark  Skinner,  having 
made  examination  into  the  matter  submitted  to  me,  as  afore- 
said, and  ascertaining  that  a  portion  of  said  premises,  to-\vit, 
a  strip  of  land  twenty-seven  (27)  feet  in  width  from  east  to 
west,  by  one  hundred  (100)  feet  in  length  from  north  to  south, 
from  off  the  west  end  of  said  lots  one  (1),  two  (2),  three  (3), 
four  (4)  and  five  (5),  is  now  apparently  used  and  occupied  as 
a  part  of  State  street,  leaving  the  premises  now  one  hundred 
(100)  feet  front  on  State  street  by  seventy-three  (73)  feet  deep, 
do  hereby  decide  the  value  of  the  same  at  the  day  of  the  date 
hereof  to  be  $300,000. 

"Dated  at  Chicago,  this  29th  day  of  May,  A.  D.  1885. 

Mark  Skinneb." 

Thereupon,  negotiations  were  had  between  Pike  and  Leiter 
as  to  the  form  of  the  new  lease.  Various  drafts  of  leases  were 
prepared  and  submitted  by  each  party  to  the  other,  and  inter- 
views were  had  between  the  parties  and  their  respective  coun- 
sel, but  the  parties  failed  to  agree  upon  the  renewal  lease. 
Pike  claimed  that  the  award  of  Skinner  was  a  valuation  of 
the  whole  hundred  feet  square,  and  insisted  that  Leiter  should 
make  him  a  lease  of  one  hundred  feet  square.  Leiter  claimed 
that  the  award  was  a  valuation  of  the  east  seventy-three  feet 
only,  and  that  he  had  no  title  to  more  than  the  east  seventy- 
three  feet,  and  he  insisted  that  he  could  not,  and  would  not, 
make  any  lease  covering  the  west  twenty-seven  feet  of  the  lots. 

On  June  30,  1885,  Pike  assigned  the  Bowen  lease  to  one 
Raspin  R.  Cherry,  who  immediately  notified  Leiter  of  the  as- 
signment. This  assignment  was  made  by  Pike  so  as  to  avoid 
personal  liability  on  the  covenants  of  the  renewal  lease,  but 
no  objection  to»the  assignment  was  made  by  Leiter,  and  ne- 
gotiations for  the  renewal  lease  went  on  in  Cherry's  name, 
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but  under  the  direction  of  Pike's  counsel.  Leiter,  in  the  first 
week  in  July,  caused  to  be  prepared  and  submitted  to  Cherry 
a  draft  of  lease,  describing  the  land  as  described  in  the  Bowen 
lease,  but  as  subject  to  the  rights  of  the  city  in  the  twenty- 
seven  feet  strip,  and  having  some  variation  in  language  from 
the  Bowen  lease,  and  fixed  the  rental  at  $18,000  per  annum. 
This  was  rejected,  as  follows: 

"L.  Z.  Leiter,  Esq.:  "Chicago,  July  8,  1885. 

"Dear  Sir — I  have  read  the  last  lease  sent  to  me,  and  can 
not  accept  it.  What  I  desire  is  just  such  a  lease  as  you  are 
required  to  make  me  by  the  terms  of  the  old  lease — ^no  more, 
no  less. 

"In  negotiations  thus  far  I  have  acted  in  the  spirit  of  com- 
promise, but  I  now  decline  to  make  any  changes,  and  require 
that  no  deviation  whatever  shall  be  made  in  the  language  or 
significance  of  the  new  lease  not  provided  for  in  the  old  one. 

Eespectfully,  Raspin  R.  Cherry. 

By  Robert  0.  Givins,  hia  AtVy  in  fctcU 

"I  concur  in  the  above.  Eugene  S.  Pike." 

Nothing  further  wa^  done  between  the  parties  tUl  on  Sep- 
tember 11, 1885.  Leiter  sent  to  Cherry  a  renewal  lease,  signed 
and  sealed  by  him,  (Leiter)  containing  a  covenant  to  pay  a 
rental  of  $18,000  per  year,  with  provisions  which  are  conceded 
to  have  been  in  all  respects  as  required  by  the  terms  of  the 
Bowen  lease,  and  describing  the  land  demised  as  it  is  described 
in  the  following  letter,  which  accompanied  the  lease : 

''Rasjnn  R.  Cherry,  Esq.:  "Chicago,  July  i,  1885. 

"Sir — I,  being  advised  that  on  the  30th  day  of  June,  1885, 
you  became  the  owner,  by  assignment,  of  a  certain  indenture 
of  lease,  bearing  date  the  second  day  of  July,  A.  D.  1866,  and 
recorded  in  the  office  of  the  recorder  of  deeds  for  the  county 
of  Cook  and  State  of  Illinois,  on  the  9th  day  of  November, 
1866,  in  book  364  of  deeds,  at  page  441,  made  by  A.  Nisbet 
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Tumbull,  then  of  Baltimore  county,  in  the  State  of  Maryland, 
to  James  H.  Bowen,  George  S.  Bowen  and  Chauncey  T.  Bowen, 
then  of  the  county  of  Cook  and  State  of  Illinois,  of  all  those 
premises  situate  in  the  city  of  Chicago,  in  the  county  of  Cook 
and  State  of  Illinois,  known  and  described  as  follows,  to- wit  j 
Lots  one  (1),  two  (2),  three  (3,)  four  (4)  and  five  (5),  in  B.  S. 
Morris'  subdivision  of  original  lots  two  (2),  three  (3),  and  the 
north  one-quarter  of  lot  six  (6),  in  block  two  (2),  in  fractional 
section  fifteen  (15),  addition  to  Chickgo ;  and  t  having  become, 
on  the  10th  day  of  April,  A.  D.  1878,  the  owner,  by  assign- 
ment and  conveyance  from  the  lessors  in  said  above  mentioned 
lease,  of  said  lease,  and  of  the  reversion  of  a  part  of  the  real 
estate  described  in  said  lease,  namely,  of  said  lots  one  (1),  two 
(2),  three  (3),  four  (4)  and  five  (5),  of  B.  S.  Morris*  subdivision 
of  original  lots  two  (2),  three  (3),  and  the  north  one-quarter 
(J)  of  original  lot  six  (6),  all  in  block  two  (2),  in  fractional 
section  fifteen  (15),  addition  to  Chicago,  (said  Morris'  subdi- 
vision being  at  the  south-east  comer  of  Madison  and  State 
streets  in  said  city  of  Chicago) ;  subject,  however,  to  such 
rights  as  the  said  city  of  Chicago  may  have  acquired  to  the 
west  twenty-seven  (27)  feet  of  said  lots  one  (1)  to  five  (5),  in- 
clusive, (as  originally  laid  out,)  as  a  part  of  State  street,  by 
deed,  condemnation  proceedings,  judgment  or  otherwise ;  and 
the  said  lease  containing  an  agreement  on  the  part  of  the  les- 
sor, his  heirs  or  assigns,  to  make  a  new  lease  of  the  premises 
in  said  original  lease  described,  for  the  term  of  twenty  years 
next  after  the  expiration  of  the  term  granted  by  said  original 
lease,  upon  compliance  with  certain  preliminary  conditions  by 
the  lessees  in  said  original  lease,  their  executors,  administra- 
tors or  assigns,  which  conditions  have  been  complied  with,  and 
also  upon  terms,  the  ascertainment  of  which  is  provided  for 
in  said  original  lease,  and  which  have  accordingly  been  ascer- 
tained as  to  that  part  of  said  land  in  said  original  lease  de- 
scribed, conveyed  to  me  as  above  mentioned,  and  of  which  I 
am  now  the  owner  by  the  above  mentioned  assignment  and 
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conveyance,  and  I  having  no  other  right,  title  or  interest  in 
the  lands  described  in  said  original  lease  than  that  derived 
and  acquired  as  above  set  forth :  Therefore,  in  performance 
of  said  agreement  for  a  new  lease,  so  far  as  I  am,  or  the  land 
owned  by  me  is,  chargeable  with  the  burden  of  fulfilling  said 
agreement  for  a  new  lease,  I  hereby  tender  to  you  for  accept- 
ance, a  lease,  duly  executed  by  myself,  of  all  those  premises, 
situate  in  the  city  of  Chicago,  in  the  county  of  Cook  and 
State  of  Illinois,  known  and  described  as  follows,  to- wit :  Lots 
one  (1),  two  (2),  three  (3),  four  (4)  and  five  (5),  in  B.  S.  Morris* 
subdivision  of  original  lots  two  (2),  three  (3),  and  the  north 
one-quarter  (J)  of  original  lot  six  (6),  all  in  block  two  (2),  in 
fractional  section  fifteen  (15),  addition  to  Chicago,  exclusive 
of  all  the  buildings  standing  thereon,  (said  premises  being  sit- 
uate on  the  south-east  corner  of  State  and  Madison  streets, 
and  constituting  a  square  piece  of  ground,  with  a  frontage  of 
one  hundred  feet  on  State  street  and  one  hundred  feet  on 
Madison  street) ;  and  subject,  however,  to  such  rights  as  the 
said  city  of  Chicago  may  have  acquired  to  the  west  twenty- 
seven  (27)  feet  of  said  lots  one  (1)  to  five  (5),  inclusive,  (as 
originally  laid  out,)  as  a  part  of  State  street,  by  deed,  condem- 
nation proceedings,  judgment  or  otherwise,  for  the  term  of 
years,  and  containing  the  covenants,  agreements  and  other 
provisions  contemplated  by  the  agreement  in  said  original 
lease  contained,  for  a  new  lease. 

Very  respectfully  yours, 

Levi  Z.  Leiter." 

On  receipt  of  the  letter  and  lease,  Cherry  wrote  to  Leiter, 
as  follows : 

<«T.r     T    r7    r  '^  **GmckQO,  September  11,  1885, 

Mr.  L.  Z,  Leiter:  '  ' 

"Sir — I  have  submitted  the  lease,  and  your  communication 
with  reference  thereto,  left  with  me  this  morning,  to  my  at- 
torney, for  his  advice ;  but  owing  to  his  engagements,  I  am 
unable  to  get  an  answer  to-day.    I  write  this  note  to  say  that 
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as  soon  as  he  gives  me  an  opinion  I  will  decide  whether  or 
not  to  accept  the  lease  and  its  provisions  as  you  have  prepared 
them,  and  meanwhile  you  will  please  consider  the  question  as 
in  abeyance.  y.^^s  respectfuUy.    ^^^^^  ^  ^^^^^^  „ 

To  which  Leiter  replied : 

"Raspin  R.  Cherry,  Esq.:  "^™*'*^'  *'^^""^*''  ^^'  ^^^ 

"Sir — In  reply  to  your  communication  dated  yesterday,  but 
received  by  me  to-day,  I  have  to  advise  you,  that  having  ten- 
dered to  you  the  lease  referred  to  by  you,  I  can  not  consider  any 
question  as  in  abeyance,  as  you  request,  but  I  have  held  my- 
self, since  making  the  tender,  and  I  continue  to  hold  myself, 
entitled  to  assert  such  rights  in  respect  to  yourself  and  the 
property  described  in  said  lease,  as  may  be  given  me  by  law 
iu  consequence  of  my  making  you  the  tender  and  of  your 
action  thereupon. 

"I  decline  to  enter  into  any  stipulation,  or  to  have  any  un- 
derstanding with  you,  which  will  in  any  way  modify  or  change 
the  effect  or  result  of  my  communication  to  you  tendering  you 

the  lease.  ^r  . .  n 

Very  respectfully  yours, 

L.  Z.  Leiter." 

On  September  15,  Cherry  sent  to  Leiter  a  duplicate  copy  of 
the  lease,  duly  signed  and  sealed  by  him,  (Cherry,)  and  ac- 
companied by  the  following  letter : 

*'Mr,  L.  Z.  Letter-  "Chicago,  September  15,  1885, 

**SiR — In  answer  to  your  communication  dated  July  1, 1885, 
and  left  with  me  September  11,  1885,  with  a  copy  of  a  lease 
dated  July  1,  1885,  to  which  your  signature  is  appended,  I 
answer  as  follows : 

"As  stated  in  your  communication,  I  was,  on  the  30th  day 

of  June,  1885,  the  owner,  by  assignment,  of  a  certain  lease 

bearing  date  July  2,  1866,  made  by  A.  Nisbet  TumbuU  to 

James  H.  Bo  wen,  George  S.  Bowen  and  Chauncey  T.  Bo  wen, 

20—127  IliL. 
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of  lots  one  (1),  two  (2),  three  (3),  four  (4)  and  five  (6),  in  B.  8. 
Morris'  subdivision  of  original  lots  two  (2),  three  (3),  and  the 
north  one-quarter  (N.  i^)  of  lot  six  (6),  in  block  two  (2),  in 
fractional  section  fifteen  (15),  addition  to  Chicago,  the  same 
having  been  assigned  to  me  by  Eugene  S.  Pike,  who  was  the 
assignee  of  the  said  James  H.  Bowen,  George  S.  Bowen  and 
Chauncey  T.  Bowen,  and  which  lease  was  for  a  period  of  time 
expiring  July  1,  1885,  and  with  a  provision  for  the  extension 
thereof  for  a  term  of  twenty  years  next  after  the  expiration  of 
the  term  granted  thereby,  upon  the  lessee  giving  two  years 
and  six  months'  notice,  in  writing,  of  the  desire  so  to  do,  at  an 
annual  rental  equal  to  six  (6)  per  cent  upon  the  value  of  said 
land  at  the  end  of  the  term  thereby  granted. 

"Also,  as  stated  in  your  communication,  said  premises  were 
conveyed  to  you  by  deed  of  April  10,  1878,  which  was  executed 
by  Henry  C.  TumbuU  personally,  and  as  executor  and  trustee, 
as  therein  mentioned,  Alexander  Nisbet  TumbuU  and  others, 
as  heirs  of  the  lessor,  subject  to  such  rights  as  the  city  of 
Chicago  may  have  acquired  to  the  west  twenty-seven  feet  of 
said  lots  one  (1)  to  five  (5),  inclusive,  as  originally  laid  out 
as  a  part  of  said  street,  by  deed,  condemnation  proceedings, 
judgment  or  otherwise,  and  also  subject  to  said  lease  and  its 
provisions,  with  covenants  of  warranty,  except  as  to  said  lease 
and  agreement,  and  any  taxes  or  assessments  levied  or  charged 
on  said  premises,  or  against  the  right  and  interests  of  said 
city  of  Chicago  or  the  public,  which  they,  or  either  of  them, 
now  have  or  may  hereafter  acquire  in  said  west  twenty-seven 
feet  of  said  lots  one  (1)  to  nine  (9),  both  inclusive,  in  said 
Morris'  subdivision. 

"And  I  also  call  your  attention  to  the  fact  that  your  grantors, 
by  quitclaim  deed  dated  in  January,  1877,  to  the  city  of  Chi- 
cago, conveyed  and  quitclaimed  all  interest  in  the  west  twenty- 
seven  feet  of  sub-lots  one  (1)  to  six  (6),  inclusive,  in  B.  S. 
Morris'  subdivision  of  original  lots  (2)  and  three  (3),  and  the 
north  one-quarter  (N.  ^)  of  lot  six  (6),  in  block  two  (2),  in 
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fractional  section  fifteen  (16),  addition  to  the  town  of  Chicago, 
in  Cook  county,  Illinois,  said  above  described  premises  to  be 
used  as  a  part  of  State  street,  the  conveyance  being  made  for 
the  purpose  of  ratifying  and  confirming  certain  condemnation 
proceedings  theretofore  instituted  by  the  city  of  Chicago,  under 
which  possession  of  said  premises  had  been  taken  by  the  said 
city  of  Chicago,  with  the  provision  that  the  deed  was  in  no 
way  to  aflfect  the  rights  of  any  lessees  of  said  premises,  but 
was  intended  to  leave  the  rights  of  all  parties  the  same  as 
though  said  city  held  said  premises  solely  under  said  condem- 
nation proceedings. 

"And  I  further  call  your  attention  to  the  fact  that  the  con- 
demnation proceedings  mentioned  in  the  said  deed  were  void, 
and  conferred  no  rights  upon  the  city  to  the  use  of  the  west 
twenty-seven  feet  of  said  lots,  and  therefore,  by  the  express 
provision  of  said  deed,  the  rights  of  the  lessees  and  their  as- 
signees were  not  affected  by  the  proceedings  to  condemn  or  the 
deed  to  the  city  of  Chicago. 

"I  further  call  your  attention  to  the  fact  that  after  you 
received  the  deed  from  the  said  Turnbull,  you  waived  any 
objection  to  the  condemnation  proceedings,  and  ratified  and 
confirmed  the  same,  so  as  to  prevent  you  from  asserting  any 
claim  or  title  to  the  said  west  twenty-seven  feet,  and  for  this 
reason  it  is  that  you  are  unable,  as  you  state  in  your  commu- 
nication, to  perform  the  covenant  in  said  original  lease  to 
give  a  new  lease,  covering  the  whole  of  said  lots  described  in 
the  original  lease,  for  the  extended  term  therein  mentioned. 

"I  further  call  your  attention  to  the  fact  that  the  notice  re- 
quired by  the  lease,  of  the  election  to  take  the  extended  term, 
having  been  given  on  the  29th  day  of  May,  1885,  Mark  Skin- 
ner, chosen  as  umpire  by  two  appraisers,  selected  by  you,  as 
owner,  and  Eugene  S.  Pike,  as  assignee  of  the  said  Bowens, 
according  to  the  provisions  of  said  original  lease,  decided  the 
value  of  the  premises  described  in  the  original  lease,  to  be 
three  hundred  thousand  dollars  ($300,000),  and  that  thereby 
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the  said  Eugene  S.  Pike  was  entitled  to  a  lease  for  the  prem- 
ises described  in  said  original  lease  for  the  renewed  or  extended 
term,  at  the  said  appraised  value  of  $300,000,  and  I  succeeded 
to  the  rights  of  said  Eugene  S.  Pike,  as  his  assignee. 

"Now,  therefore,  I  give  you  notice  that  I  accept  the  lease 
signed  by  you,  bearing  date  July  1,  1885,  and  left  with  me  on 
the  morning  of  September  11,  1885,  as  a  lease  of  a  part  of 
said  lots  described  in  the  original  lease,  and  being  all  of  the 
said  lots  that  you  are  able  to  lease  to  me  and  furnish  to  me 
the  use  and  possession  thereof,  by  reason  of  your  own  wrong- 
ful act  in  the  premises ;  and  I  further  give  you  notice,  that  in 
accepting  said  lease  I  do  not  agree  to  pay  the  sum  of  eighteen 
thousand  dollars  ($18,000)  per  annum,  being  six  (6)  per  cent 
interest  on  the  sum  of  $300,000,  but  shall  claim  that  I  am 
entitled  to  an  abatement  therefrom  of  the  fair  rental  value  of 
the  west  twenty-seven  (27)  feet  of  said  lots,  as  described  in 
the  original  lease ;  and  I  further  give  you  notice,  that  I  do  not 
accept  the  said  lease  as  a  full  performance  of  the  covenant  in 
flaid  original  lease  to  grant  an  extended  term,  but  only  as  a 
part  performance  thereof,  and  that  you  will  be  held  liable  for 
fiuch  damages  as  the  law  may  allow  for  the  non-performance 
of  said  covenant  in  full,  to  whoever  may  have  a  legal  cause 
of  action  therefor. 

"I  further  give  you  notice,  that  I  have  signed  the  lease  left 
with  me  on  the  morning  of  September  11,  1885,  and  had  pre- 
pared a  duplicate  thereof,  which  I  have  signed  and  herewith 
send  to  you,  so  that  you  may  affix  your  signature  thereto  and 
retain  the  same  as  a  duplicate  copy  of  said  lease. 

Kaspin  E.  Cherky." 

On  September  24,  1885,  Leiter  sent  a  letter  to  Cherry,  in 
which  he  notifies  Cherry  that  he  holds  Cherry's  communication 
to  him,  dated  September  15,  1885,  a  rejection  of  the  lease 
dated  July  1,  1885,  which  Leiter  tendered  to  Cherry  on  the 
11th  of  September,  1885,  by  a  communication  bearing  date 
July  1,  1885,  and  that  Cherry's  right,  title  and  interest,  as  a 
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tenant,  in  the  lands  and  premises  described  in  said  lease  ten- 
dered to  and  rejected  by  Cherry,  having  expired  and  deter- 
mined, "I  hereby  demand  the  immediate  possession  of  the 
following  described  premises,"  describing  them ;  notifies  Cherry 
that  he  is  ready  to  pay  him,  as  assignee  of  the  original  lease, 
the  value  of  the  building,  and  that  he  has  appointed  Jonathan 
Clark  to  value  said  building,  and  requests  Cherry  to  appoint 
a  person  to  act  with  Clark  for  the  purpose  of  proceeding  to 
the  acertainment  of  the  value  of  said  building,  as  provided  in 
the  lease. 

On  September  25,  1885,  Cherry,  by  an  instrument  under 
his  hand  and  seal,  transferred  to  Pike  the  renewal  lease  and 
also  the  original  lease,  with  all  rights  and  covenants  in  said 
leases  contained,  and  with  all  claims,  actions  and  causes  of 
action  arising  out  of  said  leases ;  and  September  30,  1885, 
and  on  every  quarter  day  since  that  time.  Pike  tendered  to 
Leiter  the  amount  of  rent  falling  due  as  the  same  is  reserved 
in  the  renewal  lease,  but  at  all  times  under  protest  and  claim 
that  he  is  entitled  to  the  rebate  of  the  fair  rental  value  of  the 
west  twenty-seven  feet ;  but  Leiter  has  at  all  times  refused  to 
receive  the  rent  so  tendered,  and  has  insisted  that  the  lease 
made  by  him  and  tendered  to  Cherry  was  not  binding,  and 
never  became  operative  as  a  lease. 

The  premises  were  in  September,  1885,  in  the  actual  pos- 
session of  certain  parties,  as  the  tenants  of  Pike  and  of  Pike's 
lessees,  and  on  September  28,  1885,  after  having  sued  for 
possession,  Leiter  commenced  an  action  for  forcible  entry  and 
detainer  against  said  occupants,  and,  upon  petition,  Pike  be- 
came a  party  defendant  to  said  suit,  and  about  the  same  time 
a  suit  in  ejectment  was  commenced  by  Leiter,  in  the  Superior 
Court  of  Cook  county,  against  the  same  parties. 

In  June,  1886,  Pike  filed  a  bill,  and,  by  leave  of  court,  on 
December  20  thereafter,  an  amended  bill,  in  which  he  claimed 
that  he  was  entitled,  as  against  Leiter,  for  the  over-paid  rent, 
and  also  for  the  amount  received  by  Leiter  from  the  city  for 
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the  portions  taken  by  the  city  for  widening  State  street ;  that 
the  renewal  lease  by  Leiter  was  not  a  full  compliance  with  the 
covenants  contained  in  the  original  lease ;  that  he  was  entitled 
to  an  abatement  of  the  rent  for  the  fair  rental  value  of  the 
twenty-seven  feet ;  that  the  renewal  lease  executed  by  Leiter 
was  accepted  by  Cherry,  and  has  ever  since  been  binding  on 
Leiter,  and  is  a  valid  lease,  and  that  the  only  question  left 
open  in  said  lease  is  as  to  the  amount  of  rent.  ♦  Complainant 
is  to  pay  for  the  premises  therein  described,  but  if  the  court 
should  be  of  opinion  that  said  renewal  lease  was  a  perform- 
ance and  fulfillment  of  Leiter*s  obligations  in  respect  of  making 
a  new  lease,  and  Skinner's  award  was  a  valid  award,  and  the 
assignee  of  the  original  lease  became  liable  to  pay  $18,000 
per  year  as  rent  of  the  premises  described  in  said  renewal  lease, 
then  complainant  offers  to  pay  all  rent  accrued  under  said 
renewal. lease;  also,  asks  for  a  construction  of  the  Skinner 
award,  and  if  such  award  was  a  valuation  of  only  the  east 
seventy-three  feet,  that  it  be  declared  void,  and  that  a  valu- 
ation of  the  premises  be  made  under  direction  of  the  court ; 
also,  prays  for  an  injunction  against  the  prosecution  of  the 
suit  at  law  to  turn  Pike  or  his  tenants  out  of  said  premises. 

Leiter  answered  this  bill,  and  filed  a  cross-bill,  in  which  he 
included  as  defendants,  Schlesinger  and  Mayer  and  Parmly 
and  Sweet,  who  were  lessees  of  Pike,  setting  up  the  facts,  and 
insisting  that  Skinner's  award  was  a  valuation  of  the  east 
seventy-three  feet,  only,  of  the  lots  described  in  the  original 
lease ;  that  he  (Leiter)  had  obtained  title  to  only  that  portion 
of  said  lots ;  that  he  was  always  ready  to  fulfill  his  obligations 
in  respect  to  said  renewal  lease;  that  the  lease  tendered  to 
Cherry  was  a  complete  performance  of  his  obligations  in  that 
regard ;  that  Cherry  rejected  said  lease ;  that  the  only  obliga- 
tion remaining  on  Leiter  was  to  pa}-  the  just  valuation  of  the 
buildings  on  said  land ;  that  he  was  ready  to  do  so ;  prayed 
that  the  renewal  lease  might  be  declared  inoperative  as  a 
lease,  and  might  be  ordered  surrendered  up  to  be  cancelled, 
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and  that  it  might  be  adjudged  that  Pike,  and  the  defendants 
who  claimed  under  him,  acquired  no  valid  interest  by  said  in- 
strument, and  that  all  the  rights  of  Pike,  and  those  claiming 
under  him,  through  the  original  Bo  wen  lease,  might  be  declared 
terminated,  and  Leiter  put  in  possession  of  the  premises  in 
controversy,  and  that  the  value  of  the  buildings  be  ascer- 
tained, etc.  The  cross-bill  was  answered  by  all  the  defendants 
thereto,  Pike's  lessees  setting  up  some  facts  supposed  to  offset 
their  respective  rights,  which  it  is  unnecessary  to  state. 

On  the  hearing,  upon  the  pleadings  and  the  facts  above  set 
out,  the  court  entered  a  decree  finding  various  facts,  and  al- 
lowing to  Pike,  by  Leiter's  consent,  $2880,  as  an  abatement 
of  the  rent  paid  by  Pike  to  Leiter  from  the  time  Pike  became 
the  owner  of  the  Bowen  lease  until  its  expiration,  for  the  fair 
rental  value  of  the  twenty-seven  feet  taken  by  the  city,  and 
adjudging  that  Pike  is  not  entitled  to  have  any  other  relief ; 
that  the  renewal  lease  executed  by  Leiter  was  a  full  offer  of 
performance  on  his  part  of  the  obligations  resting  on  him  un- 
der the  Bowen  lease,  and  was  rejected  by  Cherry,  and  never 
became  operative  as  a  lease,  and  that  neither  Cherry  nor  either 
of  the  defendants  to  the  cross-bill  acquired  any  rights  there- 
under, and  enjoining  them  perpetually  from  setting  up  any 
rights  thereunder,  and  that  Leiter  is  entitled  to  the  possession 
of  the  premises,  and  proceeds  to  settle  the  rights  of  the  parties 
with  reference  to  the  rent  of  the  premises  since  the  expiration 
of  the  Bowen  lease,  and  with  reference  to  the  value  of  buildings 
on  the  land.  From  this  decree  an  appeal  was  prosecuted  to 
the  Appellate  Court  by  all  the  defendants  to  the  cross-bill. 

The  Appellate  Court  reversed  the  decree  of  the  Superior 
Court,  except  as  to  the  allowance  of  the  rebate  for  $2880,  and 
remanded  the  cause,  with  directions  to  the  Superior  Court  to" 
enter  a  decree  in  conformity  with  the  opinion  of  the  Appellate 
Court  then  filed.  From  that  judgment  Leiter  appealed  to  this 
court,  and  assigned  errors.  Cross-errors  were  also  assigned 
by  Pike  and  Parmly  and  Sweet. 


Digitized  by  VjOOQ  IC 


312  Leiter  v.  Pike  et  al. 


Statement  of  the  oase., 


The  opinion  of  the  Appellate  Court  is  as  follows : 

MoRAN,  P.  J.  "Upon  the  facts  set  out  in  the  foregoing  state- 
ment, which  contains  all  that  we  deem  material  appearing  in 
the  record  of  this  case,  three  principal  questions  arise  :  First, 
did  Leiter  obtain  title  by  the  deed  of  conveyance  made  to  him 
by  Henry  C.  TumbuU,  trustee,  to  anything  more  than  the  east 
seventy-three  feet  of  the  lots  mentioned  in  the  Bowen  lease  ? 
Second,  was  the  award  made  by  Mark  Skinner  a  valid  award, 
and  was  his  valuation  of  the  east  seventy-three  feet  of  the  lots, 
or  of  the  whole  hundred  feet  square  described  in  the  original 
lease  ?  Third,  was  the  lease  tendered  by  Leiter  to  Cherry  on 
September  11,  1885,  accepted  by  Cherry,  and  is  it  a  binding 
and  subsisting  lease  ? 

'* First — ^Leiter's  title  rested  solely  on  the  deed  made  to  him 
April  10,  1878,  and  that  described  the  land  in  question  as 
described  in  the  Bowen  lease,  but  conveyed  it  expressly  sub- 
ject to  such  rights  as  the  city  of  Chicago  might  have  acquired 
to  the  west  twenty-seven  feet  of  said  lots,  as  a  part  of  State 
street,  by  deed,  condemnation  proceedings,  judgment  or  other- 
wise. Without  entering  upon  a  discussion  of  the  various 
points  made  by  counsel  for  appellants  as  to  the  regularity  or 
validity  of  the  condemnation  proceedings  prosecuted  by  the 
city,  or  undertaking  to  determine  what  would  be  the  condition 
of  the  title  of  the  west  twenty-seven  feet  of  the  lots  in  ques- 
tion, as  affected  by  the  condemnation  proceedings  alone,  we 
are  clearly  of  opinion  that  by  operation  of  said  condemnation 
proceeding,  the  possession  obtained  by  the  city,  the  judgment 
obtained  by  Turnbull  in  the  United  States  Circuit  Court  for 
the  value  of  the  said  twenty-seven  feet  as  assessed  in  the  con- 
demnation proceeding,  and  the  delivery  by  Turnbull  of  the 
quitclaim  deed  in  escrow,  the  city  had  acquired,  as  against 
Turnbull,  prior  to  the  time  of  the  conveyance  by  him  to  Leiter, 
a  title  to  the  said  west  twenty-seven  feet,  and  a  right  para- 
mount to  use  and  maintain  the  same  as  a  part  of  State  street. 
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When  Leiter  obtained  his  deed  from  TurnbuU,  he  was  power- 
less to  change  the  conditions  then  existing  with  reference  to 
said  west  twenty-seven  feet,  and  by  taking  the  deed  he  as- 
sumed no  obligation  to  do  so.  Nor  can  we  see  that  his  pur- 
chase of  the  judgment  in  the  United  States  Court  in  any 
manner  affected  his  relation  to  the  title  of  the  property.  The 
city  had,  under  the  stipulation,  the  right  to  pay  the  judgment 
and  place  the  quitclaim  deed  on  record.  Leiter,  by  becoming 
the  assignee  of  the  judgment,  had  the  right  to  receive  the 
money  when  the  city  was  ready  to  pay  it,  but  if  he  had  re- 
fused to  take  the  money  when  the  city  offered  it,  he  could  not 
thereby  prevent  the  city  from  putting  the  deed  on  record. 

"The  city  then  having  acquired  a  title  to  the  east  twenty- 
seven  feet  of  the  lots  prior  to  the  conveyance  by  TurnbuU  to 
Leiter,  it  follows  that  Leiter  obtained,  by  his  deed,  title  to  the 
east  seventy-three  feet  of  the  lots,  only.  No  doubt  the  tenants 
under  the  Bowen  lease  were  entitled  to  an  abatement  or  re- 
bate of  the  rent,  to  the  fair  rental  value  of  the  twenty-seven 
feet  taken  by  the  city,  as  against  tumbuU,  and  as  against 
Leiter  from  the  time  he  commenced  taking  the  rent  under  said 
lease  till  the  termination  thereof.  , 

"Second — At  the  time  Pike  gave  notice  to  Leiter  of  his  de- 
sire to  take  a  new  lease  in  accordance  with  the  provisions  of 
the  Bowen  lease,  both  of  them  well  knew  all  the  facts  relating 
to  the  situation  of  the  property  and  the  condition  of  the  title. 
We  think  it  clear  that  the  appraisers  selected  by  the  parties 
were  not  expected  by  either  of  them  to  value,  for  the  purpose 
of  fixing  a  rental,  the  west  twenty-seven  feet  of  the  lots  de- 
scribed in  the  lease,  which  portion  of  said  lots  was,  to  the 
knowledge  of  all  the  parties,  held  and  used  as  a  public  street, 
under  a  title  obtained  by  the  city  for  that  purpose.  The  no- 
tices given  by  the  parties  to  each  other  of  the  selection  of 
appraisers,  stated  that  such  appraisers  were  selected  under 
the  provisions  of  the  Bowen  lease ;  but  it  must  be  intended 
that  the  appraisal  of  the  property  for  rental  was  to  be  of 
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that  portion,  only,  of  the  land  described  in  the  lease  which 
the  proposed  lessor  had  title  to,  and  would  not  include  a  por- 
tion in  use  as  a  street,  and  to  which  the  lessor  had  no  title. 
The  notices  and  the  provisions  of  the  Bowen  lease  constituted 
the  submission.  The  purpose  of  the  appraisal  was  to  fix  a 
basis  for  adjusting  the  rent  that  should  be  paid  for  such  por- 
tion of  the  land  as  was  vested  in  Leiter  by  the  Tumbull  deed. 
It  is  true  that  the  instrument  signed  by  the  appraisers,  ap- 
pointing Skinner  umpire,  described  the  land  to  be  appraised 
as  the  lots  mentioned  in  the  Bowen  lease ;  but  it  clearly  ap- 
pears from  the  award,  that  the  umpire  was  not  misled  by  such 
description,  and  that  he  valued  only  the  portion  of  the  land 
which  it  was  the  intention  of  all  the  parties  he  should  value, — 
that  is,  the  east  seventy-three  feet  of  the  lots  mentioned  in 
the  Bowen  lease. 

"We  do  not  consider  the  award  rendered  susceptible  of  any 
other  construction.  The  west  twenty-seven  feet  used  and 
occupied  as  a  part  of  State  street  is  treated  in  the  award  as 
diminishing  the  land  described,  and,  as  it  is  said,  'leaving  the 
premises  now  one  hundred  feet  front  on  said  street  by  seventy- 
three  feet  deep,'  and  the  value  of  same  is  fixed  at  $300,000. 
The  submission  was  a  valid  submission,  and  the  award  is  a 
clear  and  precise  answer  as  to  the  value  of  the  land,  upon 
which,  under  the  provisions  of  the  Bowen  lease  and  the  rights 
and  obligations  of  the  parties  to  the  submission  as  they  ex- 
isted at  the  time,  it  was  competent  to  fix  a  value.  The  con- 
clusion must  be,  therefore,  that  the  award  was  valid. 

''Third — The  yearly  rental  of  the  land  to  be  demised  by  the 
renewal  lease  having  been  ascertained  in  accordance  with  the 
terms  and  provisions  of  the  Bowen  lease,  and  Pike,  as  assignee 
of  said  lease,  having,  by  compliance  on  his  part  with  the  terms 
of  said  lease  in  that  regard,  entitled  himself  or  his  assignee 
to  a  renewal  lease  at  the  expiration  of  said  Bowen  lease,  the 
duty  of  Leiter,  on  July  1,  1885,  was  one  of  performance. 
The  covenant  to  renew  the  lease  ran  with  the  land,  and  he 
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was  bound  to  discharge  that  covenant  as  to  such  portion  of 
the  reversion  as  he  held  as  grantee.  By  agreement,  it  was 
competent  for  Pike  to  have  accepted  as  performance  something 
less  than  was  called  for  by  the  covenant,  and  so  Leiter  might 
have  granted  something  more. 

"We  find  that  there  was  negotiation,  or  perhaps  it  might 
more  properly  be  call  contention,  between  Leiter  and  Pike  as 
to  the  terms  of  the  renewal  lease,  and  that  the  contention  was 
continued  after  the  assignment  from  Pike  to  Cherry.  All 
efforts  of  the  parties  to  agree  on  the  draft  of  a  lease  which  in 
any  particular  was  a  departure  from  the  provisions  of  the 
Bowen  lease,  were  terminated  by  the  letter  of  Cherry,  con- 
curred in  by  Pike,  and  dated  July  8,  1885.  That  letter  notified 
Leiter  that  strict  performance  was  demanded  of  him,  and 
thenceforth  the  parties  dealt  at  arm's  length.  No  more  drafts 
of  leases  were  submitted  by  the  one  to  the  other  for  approval, 
but  Leiter,  recognizing  the  requirements  of  the  situation,  pre- 
pared to  tender  full  performance  of  his  covenant.  A  lease 
was  prepared  by  him  in  strict  compliance  with  the  provisions 
of  the  Bowen  lease,  and  describing  the  land  demised  as  it  was 
described  in  the  conveyance  from  Turnbull  to  him.  This  lease, 
signed  and  sealed  by  Leiter,  he  sen^  to  Cherry,  accompanied 
by  the  letter  set  out  in  the  statement  of  facts,  in  which  he  said, 
*in  performance  of  the  said  agreement  for  a  new  lease,  so  far 
as  I  am,  or  the  land  owned  by  me  is,  chargeable  with  the 
burden  of  fulfilling  said  agreement  for  a  new  lease,  I  hereby 
tender  to  you  for  acceptance  a  lease  duly  executed  by  myself, 
of  all  those  premises  situate  in  the  city  of  Chicago,*  etc.  It 
will  be  observed  that  this  is  a  tender  of  the  lease  for  accept- 
ance as  a  lease.  There  was  no  condition  that  the  lease  was 
to  be  accepted  as  full  performance  of  the  covenant,  though 
Leiter's  position,  of  course,  was,  that  it  was  in  fact  and  in 
law  a  full  performance.  As  is  said  by  the  learned  counsel 
for  Leiter,  in  their  brief  filed  in  this  court :  *In  legal  eflfect 
the  simple  question  put     *     *     *     by  the  tender  of  the  lease. 
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*  *  *  was :  Will  you  become  my  tenant  in  respect  to  the 
land  described  in  the  tendered  lease,  at  the  rental  named  therein, 
and  be  subject,  in  respect  to  that  land  and  that  rental,  to  the 
provisions  of  the  tendered  lease  relating  thereto?'  The  ac- 
ceptance of  the  lease,  then,  as  a  lease  of  the  land  described  in 
it,  would  necessarily  constitute  it  a  valid  and  subsisting  lease 
between  the  parties  to  it,  notwithstanding  the  fact  that  Pike, 
or  Cherry  for  Pike,  insisted  that  the  lease  was  not  a  full  per- 
formance of  the  covenants  of  the  original  lease,  and  that  Leiter 
would  be  held  for  damages  for  non-performance  of  said  cove- 
nants in  full.  The  question  of  whether  the  covenant  was 
performed,  was  and  is,  under  the  facts  of  this  case,  an  entirely 
different  one  from  the  question,  was  the  lease  accepted. 

"The  tender  of  the  lease  by  Leiter  constituted  a  deliver}'  of 
it.  The  transfer  of  the  instrument  from  Leiter  to  Cherry  was 
for  the  purpose,  and  with  the  intention,  on  Leiter's  part,  of 
vesting  in  Cherry  the  estate  granted  by  the  lease.  This  is 
manifest  from  his  acts  and  from  his  words.  He  intended,  by 
what  he  did,  to  accomplish  a  full  and  final  performance  on  his 
part.  He  did  not  contemplate  any  further  act  of  performance 
whatever.  We  find  nothing  in  his  conduct  or  his  words  that 
gives  support  to  the  contention  of  his  counsel  that  the  tender 
did  not  constitute  a  delivei-y,  on  his  part,  of  the  lease.  There 
is  no  indication  that  he  expected  a  communication  assenting 
to  the  terms  of  the  lease,  but  returning  it  to  him  to  be  then 
delivered  by  him  to  Cherry.  Nothing  less  than  a  deliver}^  or 
offer  to  deliver,  on  his  part,  would  be  a  performance  of  his 
covenant.  Hence  his  tender  was  a  delivery,  or  a  tender  of 
delivery,  which,  if  accepted,  would  at  once  become  a  completed 
delivery  of  the  instrument.* 

"But  the  question  still  remains,  was  the  lease  accepted? 
The  acceptance  of  an  instrument,  like  the  delivery  of  it,  is  a 
matter  of  intention,  to  be  gathered  from  the  acts  and  words  of 
the  person  to  whom  the  instrument  is  offered.  Now,  what  were 
Cherry's  acts  ?     After  applying  to  Leiter  to  leave  the  question 
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in  abeyance  for  a  day  or  two,  and  having  been  refused,  and 
told  that  Leiter  stood  on  his  tender  of  the  lease,  he  signed 
and  sealed  the  instrument  which  Leiter  had  delivered  to 
him,  and  made  a  duplicate  thereof,  which  he  also  signed  and 
sealed,  and  delivered  to  Leiter  to  sign  and  seal  and  retain  as  a 
duplicate  copy  of  said  lease.  Now,  treating  the  words  con- 
tained in  the  communication  accompanying  the  duplicate  lease, 
that  *in  accepting  the  lease  I  do  not  agree  to  pay  the  sum  of 
$18,000  per  annum,'  as  indicating  a  rejection  of  the  lease,  as 
counsel  contend  they  did,  what,  under  the  rule  of  law,  must 
be  our  conclusion?  If  there  were  no  inconsistent  words,  it 
will  be  admitted  by  aU  that  the  acts  done  by  Cherry  in  sign- 
ing and  retaining  the  lease  delivered  to  him,  and  sending  a 
duplicate  of  it,  executed  by  himself,  to  be  signed  and  retained 
by  Leiter,  would  be  regarded  as  most  satisfactory,  if  not  most 
conclusive,  evidence  of  his  intention  to  accept  the  lease.  His 
most  solemn  and  deliberate  acts  evince  an  acceptance;  his 
words  are  said  to  be  inconsistent  therewith. 

"But  saith  my  Lord  Coke  :  *When  the  words  are  contrary 
to  the  act  which  is  the  delivery,  the  words  are  of  none  effect, 
non  quod  dictum  est,  sed  quod  factum  est  inspicitur,^  (Co.  Lit. 
36  a.)  And  in  Leake  on  Contracts,  at  page  13,  it  is  said : 
'In  judging  of  intention  from  a  person's  words  and  conduct, 
where  his  acts  are  inconsistent  with  his  words,  the  former 
are,  in  general,  accepted  as  a  more  reliable  guide  to  the  in- 
tention than  the  latter ;  and  the  conduct  may,  in  some  cases, 
determine  the  intention,  even  in  opposition  to  the  words.* 

"Under  this  rule,  which  is  based  on  sound  reason,  it  is  very 
clear  that  Cherry's  conduct  proves  an  acceptance  of  the  lease 
by  him,  even  allowing  that  the  words  of  his  letter  to  Leiter 
indicate  a  contrary  intent.  But  we  are  of  opinion  that  the 
words  of  the  letter,  when  all  read  and  considered,  can  not  be 
understood  as  a  rejection  of  the  lease.  He  wrote :  'I  give 
you  notice  that  I  accept  the  lease  signed  by  you,  bearing  date 
July  1,  1885,  and  left  with  me  on  the  morning  of  September 
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11,  1885,  as  a  lease  of  a  part  of  said  lots  described  in  the 
original  lease,  and  being  all  of  said  lots  that  you  are  able  to 
lease  to  me  and  furnish  me  the  possession  of,  by  reason  of 
your  own  wrongful  act  in  the  premises.'  That  is  a  plain  ac- 
ceptance of  the  lease  in  words,  as  being  a  lease  of  part  of  the 
lots,  and  all  that  Leiter  was  able  to  lease,  just  as  Leiter  him-^ 
self  contended.  It  mory  be  that  the  words  of  the  letter  show 
a  reluctant,  grumbling,  carping  acceptance,  but  there  is  none 
the  less  a  clear  and  unconditional  acceptance. 

"But  it  is  contended  that  the  words,  'I  further  give  you 
notice  that  in  accepting  said  lease  I  do  not  agree  to  pay  the 
sum  of  $18,000  per  annum,'  was  a  rejection  of,  or  refusal  to 
be  bound  by,  the  chief  agreement  on  the  tenant's  part, — i.  e., 
to  pay  the  rental  named  in  the  lease ;  that  this  notice  which 
accompanied  the  duplicate  lease  is  to  be  construed  with  it,  as 
two  instruments  executed  at  the  same  time,  as  parts  of  the 
same  agreement.  The  facts  here  do  not  permit  the  application 
of  the  principle  invoked.  The  letter  or  notice  was  not  an 
agreement  between  the  parties  contemporaneous  with  the^lease. 
It  was  not  an  agreement  between  the  parties  at  all,  and  does 
not  purport  to  be.  Allowing  it  the  utmost  dignity  that  can 
be  ascribed  t6  it,  it  was  but  an  attempt  to  annul  the  binding 
effect  of  a  sealed  covenant  by  parol  expressions  made  by  the 
covenantor  contemporaneous  with  the  delivery  of  the  instru- 
ment containing  the  cotenant.  As  such,  it  was  utterly  without 
legal  consequence  or*  effect,  and  could  never  be  introduced  in 
evidence  to  defeat  or  modify  the  covenant.  Cherry  became 
bound  to  pay  the  rent  reserved  in  the  lease  when  he  accepted, 
signed  and  sealed  the  lease  tendered  to  him  by  Leiter,  and 
when  he-  had  done  that,  and  had  also  signed  and  sealed  a  du- 
plicate thereof,  and  delivered  it  to  Leiter,  he  created  the  most 
solemn  evidence  of  his  agreement  which  is  known  to  the  law ; 
and  it  is  a  proposition  of  law  settled  beyond  controversy,  that 
parol  words,  whether  prior,  contemporaneous  or  subsequent, 
are,  in  the  absence  of  fraud,  impotent  to  alter  or  annul  such 
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an  obligation.  Chapman  v.  McOreiv,  20  111.  101 ;  Herrick  v. 
Swartwout,  72  id.  340 ;  Chitty  on  Contracts,  5,  7. 

"We  conclude,  then,  that  the  lease  tendered  by  Leiter  to 
Cherry  was  duly  accepted  by  him,  and  that  it  became  and  is 
a  valid  and  subsisting  lease.  The  notice  of  Leiter  that  he  held 
Cherry's  communication  a  rejection  of  the  lease  tendered,  was 
of  no  effect,  and  the  rent  reserved  in  the  lease  having  been 
regularly  tendered  to  him  by  Pike  on  each  quarter  day,  as  it 
became  due,  the  proceedings  by  Leiter  to  get  possession  of  the 
premises  were  in  violation  of  his  obligations  under  the  lease. 
It  follows  that  the  Superior  Court  erred  in  adjudging,  in  the 
decree  appealed  from,  that  the  said  lease  had  been  rejectedby 
Cherry,  and  was  not  a  valid  and  subsisting  lease  binding  on 
Leiter,  and  in  ordering  the  surrender  and  cancellation  thereof, 
and  in  granting  any  of  the  relief  granted  upon  Leiter's  cross- 
bill. 

"Pike  prayed  in  his  bill  for  a  rebate  of  the  rent  paid  by  him 
to  Leiter,  and  the  decree  allows  to  him  a  rebate  to  the  amount 
of  $2880.  We  have  examined  the  evidence  introduced  by  Pike 
to  establish  the  amount  of  rebate  he  should  be  allowed,  and 
are  of  the  opinion  that  the  amount  allowed  by  the  court  is  the 
amoxmt  that  should  be  allowed,  and  that  finding  of  the  decree 
will  therefore  be  affirmed.  Leiter  is  entitled  to  receive  from 
Pike  all  the  accrued  rent  from  the  commencement  of  the  term 
under  the  renewal  Tease,  and  said  renewal  lease  will  be  found 
to  be  a  valid  and  subsisting  lease  of  the  premises  therein  de- 
scribed, for  the  term  therein  named. 

"As  the  conclusion  reached  will  render  relief  under  the  cross- 
bill of  Parmly  and  Sweet  unnecessary,  the  same,  as  well  as 
the  cross-bill  of  Leiter,  will  be  dismissed  at  Leiter's  costs. 

"The  decree  of  the  Superior  Court  is  reversed,  save  as  to 
the  allowance  of  said  rebate  of  $2880,  and  the  case  remanded 
to  that  court,  with  directions  to  enter  a  decree  in  conformity 
with  this  opinion." 
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Messrs.  Isham,  Lincoln  &  Beale,  for  the  appellant : 

The  tenant  was  entitled  to  an  abatement  of  rent  as  soon 
as  his  landlord  received  the  condemnation  money  for  his  re- 
version. Sec.  18,  chap.  7,  of  old  City  Charter;  GiUespie  v. 
Thomas,  15  Wend,  464;  GiUespie  v.  Meyer,  23  id.  643. 

The  rent  payments  were  voluntary,  and  no  part  thereof  is 
legally  recoverable.  Stover  v.  Mitchell,  45  HI.  213 ;  Falls  v. 
City,  58  id.  403 ;  Burlock  v.  Cook,  20  Bradw.  154 ;  Railroad 
Co.  V.  Commissioners,  8  Otto,  541;  Regan  v.  Baldwin,  126 
Mass.  485. 

Leiter's  obligation  to  Pike  to  renew  the  lease  was  based,  not 
on  privity  of  contract,  but  on  privity  of  estate,  and  limited  by 
the  land  then  owned  by  Leiter.  Crosby  v.  Loop,  13  HI.  625 ; 
Bahcock  v.  ScoviUe,  56  id.  467 ;    Astor  v.  Miller,  2  Paige,  68. 

The  title  to  the  west  twenty-seven  feet  of  the  property  passed 
to  the  city  by  estoppel,  and  also  by  deed.  3  Washburn  on  Eeal 
Prop.  chap.  11,  sec.  6. 

The  appraisal  and  award  were  valid  and  binding,  and  re- 
lated only  to  the  land  owned  by  Leiter.  Morse  on  Arbitration, 
350,  208,  446. 

The  tender  of  the  lease  to  Cherry  was  not  a  delivery.  Stiles 
V.  Probst,  69  111.  382 ;  Jordan  v.  Davis,  108  id.  336 ;  Berry  v. 
Anderson,  22  Ind.  36 ;  Graves  v.  Dudley,  20  N.  Y.  76 ;  Gurdzen 
V,  Besset,  6  E.  &  B.  986  ;  Bowker  v.  Burdekin,  11  M.  &  W.  128 ; 
Dains  V.  Jones,  17  C.  B.  265 ;  Bla4;k  v.  Shreve,  13  N.  J.  Eq. 
457;  Rhodes  v.  School  District,  30  Me.  112;  Steel  v.  Miller, 
40  Iowa,  402. 

Leiter's  tender  of  performance  was  not  unconditionally  ac- 
cepted. Chitty  on  Contracts,  (11th  Am.  ed.)  147;  Bailey  v. 
Cromwell,  3  Scam.  71 ;  Duncan  v.  Charles,  4  id.  561. 

The  letter  showing  acceptance,  and  also  showing  an  inten- 
tion not  to  be  bound  by  the  lease,  must  be  construed  together. 
Stacey  v.  Randall,  17  111.  467 ;  Gardt  v.  Brown,  113  id.  475 ; 
Reed  v.  Field,  15  Vt.  672 ;  Warner  v.  Jacksonville,  15  lU.  236 ; 
Corcoran  v.  White,  117  id.  118;  Ditto  v.  Harding,  73  id.  121. 
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Mr.  C.  Beckwith,  and  Messrs.  Trumbull,  Willbts,  Bobbins 

6  Tbumbull,  also  for  the  appellant : 

Pike,  by  demanding  a  renewal  lease  to  which  he  knew  he 
was  not  entitled,  and  which  Leiter  had  no  power  to  make,  and 
by  his  conduct,  released  Leiter  from  the  obligation  to  give  a 
renewal  lease.  Towle  v.  Ambs,  123  111.  425 ;  Ditto  v.  Hard- 
ing, 73  id.  117. 

The  refusal  of  Cherry  and  Pike,  on  July  8,  1885,  to  accept 
the  renewal  lease,  offered  by  Leiter,  of  all  the  premises  to 
which  they  were  entitled,  ended  all  negotiation,  and  released 
Leiter  from  any  obligation  to-  afterward  give  a  renewal  lease. 
Jordan  v.  Davis,  108  111.  336. 

The  proposed  renewal  lease  sent  Cherry  on  September  11, 
1885,  with  the  accompanying  letter,  was  a  voluntary  propo- 
sition by  Leiter,  which  he  was  under  no  obligation  to  make. 
It  was  not  delivered  to  Cherry  as  a  perfected  lease,  but  as  a 
proposition  for  his  acceptance,  if  willing  to  agree  to  its  terms. 
Jordan  v.  Davis,  108  HI.  336 ;  Eliason  v.  Henshaw,  4  Wheat. 
228 ;  3  Washburn  on  Real  Prop.  (4th  ed.)  292,  293. 

Leiter's  proposed  renewal  lease  was  not  accepted  by  Cherry 
or  Pike.     Brocket  v.  Barney,  28  N.  Y.  333 ;  Bronson  v.  Noyes, 

7  Wend.  191 ;  Berry  v.  Anderson,  22  Ind.'  39 ;  Rhodes  v.  School 
District,  30  Me.  112 ;  Frazer  v.  Davie,  11  S.  C.  69 ;  Ford  v. 
James,  2  Abb.  Dec.  159 ;  Fox  v.  Turner,  1  Bradw.  150. 

Messrs.  Goudt,  Gbeen  &  Goudy,  for  the  appellee  Pike : 
Pike,  as  assignee  of  the  original  lease,  was  entitled  to  an 
abatement  of  rent  as  to  the  west  twenty-seven  feet  occupied 
for  a  street.  As  to  the  basis  on  which  the  abatement  shall  be 
made,  see  Oillespie  v.  Thomas,  15  Wend.  464 ;  3  Kent's  Com. 
469,  470;  10  Co.  128  a. 

The  tenant  could  file  a  bill  to  have  the  rent  apportioned,  or 
he  could  make  an  agreement  with  the  landlord  as  to  what  the 
apportionment  should  be. 

21—127  III. 
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The  payments  of  the  rents,  being  under  protest,  were  not 
voluntary.  Cazusvie  v.  Cutler,  4  Mete.  246 ;  Morgan  v.  Palmer, 
9  E.  C.  L.  317;  Carew  v.  Rutherford,  106  Mass.  1. 

Skinner  was  appointed  to  appraise  one  hundred  feet  square, 
and  the  presumption  is  that  he  kept  within  the  authority  eon- 
■  f erred  upon  him. 

The  renewal  lease  delivered  by  Leiter  to  Cherry  was  ac- 
cepted, and  became  and  is  a  valid  and  subsisting  lease.  Cherry 
had  the  right  to  accept  the  lease  as  part  performance,  and  to 
hold  Leiter,  or  any  other  person  who  was  legally  liable,  for 
compensation  for  the  balance.  Story's  Eq.  Jur.  sec.  770; 
3  Parsons  on  Contracts,  382;  Hill  v.  Buckley,  17  Ves.  394; 
Jacobs  V.  Locke,  2  Ired.  Eq.  286. 

Mr.  H.  P.  Vallbtte,  for  the  appellees  Parmly  and  Sweet  : 
There  was  no  such  condemnation  of  the  twenty-seven  feet 
strip  as  entitled  the  city  to  the  possession  of  it,  or  released 
the  landlord  from  the  covenant  to  renew  the  lease  of  it.  Par- 
melee  V.  Chicago,  60  111.  267 ;  Railroad  Co.  v.  Gates,  120  id. 
86;  Chicago  v.  Barbian,  80  id.  487;  People  v.  McRoberts,  62 
id.  43. 

Leiter  having  received  the  condemnation  money  for  this 
strip,  was  equitably  bound  to  allow  to  the  tenant  a  rebate, 
proportioned  to  the  value  of  the  land  taken,  whether  such 
taking  was  by  condemnation  or  grant.  Tuley's  Laws  and 
Ordinances  of  Chicago,  446,  sec.  18 ;  Biggs  v.  Clapp,  74  HI. 
335  ;  Burke  v.  Monroe  County,  77  id.  610 ;  Thompson  v.  Bulson, 
78  id.  287;  People  y.  Losiventhal,  9S  id,  191;  Commissioners  y . 
Commissioners,  100  id.  631 ;  Reed  v.  Wa/rd,  22  Pa.  44 ;  Cole 
V.  Patterson,  25  Wend.  456;  Neioell  v.  Wright,  3  Mass.  138; 
Russell  V.  Allen,  2  Allen,  42;  Martin  v.  Martin,  7  Md.  368; 
Foot  V.  Cincinnati,  11  Ohio,  408;  Cuthhert  v.  Kuhn,  3  Whart. 
000 ;  Chicago  v.  Barbian,  80  111.  487 ;  Cook  v.  South  Park 
Com/rs.  61  id.  115;  BrotJierton  v.  Hott,  2  Vern.  574;  Strong 
V.  Shea,  83  111.  575 ;  Swanzey  v.  Moore,  22  id.  63 ;  Curtis  v. 
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Sage,  35  id.  39;  Tiernan  v.  Granger,  65  id.  351;  Warden  v. 
SJiarp,  56  id.  104. 

When  the  landlord,  by  his  wrongful  acts,  causes  delay  in 
the  carrying  out  of  the  covenant  which  bound  him  to  renew 
the  lease,  equity  will  not  allow  him  to  take  a  forfeiture  of  the 
leasehold  rights  for  the  delay  thus  caused.  2  Parsons  on 
Contracts,  280 ;  Jones  v.  Gates,  9  B.  &  C.  532 ;  Hein  v.  Hewitt, 

19  Me.  281 ;  Taylor  v.  Wilde,  5  Mass.  1 16  ;  Chicago  v.  Barbian, 
80  111.  486 ;  Hoig  v.  Adrian  CoUege,  83  id.  267 ;  Stone  v.  Du- 
vail,  77  id.  475. 

The  conduct  of  the  tenants  relied  on  as  a  forfeiture,  was 
the  simple  assertion  of  a  right  to  preserve  their  valuable  legal 
rights.     Loach  v.  Famiim,  90  HI,  368 ;  Chapman  v.  McGrew, 

20  id.  101. 

When  leases  contain  valuable  covenants  for  renewal,  equity 
will  not  permit  their  forfeiture  upon  slight  or  technical  grounds, 
nor  hold  them  to  have  been  waived  by  the  tenant,  unless  that 
is  the  intent  of  the  tenant,  either  expressed  or  fairly  to  be 
inferred  from  his  language  or  conduct,  or  both,  but  will,  if 
necessary,  enforce  their  specific  performance.  The  Leiter- 
Cherry  and  sub-leases  are  each  valid  as  part  performance, 
but  the  position  and  conduct  of  the  superior  and  sub-tenants 
have  been  and  are  such,  that  if  the  renewal  leases  entered 
into,  and  even  the  award  itself,  could  be  held  invalid,  they 
would,  in  that  event,  be  entitled  to  specific  performance  of  the 
original  covenants  for  renewal  and  the  adjustment  of  their 
rebate  rights.  2  Story's  Eq.  Jur.  1319,  1320;  Danieirs  Ch. 
386,  387 ;  United  States  v.  McRae,  L.  R.  4  Eq.  327 ;  Life  Ins. 
Co.  V.  Pierce,  75  HI.  426 ;  Morris  v.  Tillson,  81  id.  607 ;  Palmer 
V.  F<yrd,  70  id.  369 ;  2  Kent's  Com.  555  ;  Hathaway  v.  Power, 
6  Hill,  453 ;  Parkhurst  v.  Smith,  Wills  Rys.  332 ;  Rawstone  v. 
Bentley,  4  Brown's  Ch.  416;  Life  Ins.  Co.  v.  St.  Charles,  12 
Abbott's  Ch.  (N.  C.)  50 ;  Tscheider  v.  Biddel,  4  Dil.  60 ;  Tohey 
V.  County  of  Bristol,  3  Story's  C.  C.  800 ;  Mitchell  v.  Harris, 
2  Ves.  129;   Scott  v.  Avery,  5  H*  of  L.  Cases,  811;  Biddell 


Digitized  by  LjOOQ  IC 


324  Leiter  V,  Pike  et  al. 


Opinion  o£  the  Court. 


V.  Ramsey,  52  Mo.  159 ;  Hopkins  v.  Qillman,  22  Wis.  476 ; 
McClure  v.  Otrichy  118  111.  320;  Lawrence  v.  Beaubien,  2 
Bayley's  S.  and  C.  623. 

The  Leiter-Cherry  lease,  and  its  counterpart,  delivered  to, 
received  and  held  by  Leiter,  constitute  a  complete  renewal 
obligation.  Appellant  is  not  only  estopped  by  it,  but  its  pro- 
visions are  in  his  favor  to  the  utmost  he  has  ever  contended 
for.  In  traditlonibus  chartarum  non  quod  dictum  est,  sed  quod 
factum  est  inspicitur,  9  Coke,  137;  Leake's  Digest  Law  of 
Contracts,  137;  Sheppard's  Touchstone,  58,  59;  2  Parsons 
on  Contracts,  280 ;  Tunison  v.  Chamhlin,  88  111.  387 ;  McCann 
V.  Atherton,  106  id.  35 ;  Taylor  v.  Wilde,  5  Mass.  116 ;  Hein  v. 
Hewitt,  19  Me.  281 ;  Lincoln  v.  Cook,  2  Scam.  61 ;  Parkhurst 
V.  Smith,  Wills  Eys.  332 ;  Hathaway  v.  Power,  6  Hill,  453 ; 
Hobart's  Kep.  277 ;  Riall  v.  Rich,  10  East,  47 ;  Higgins  v. 
Halligan,  46  111.  176 ;  Tracy  v.  Express  Co.  7  N.  Y.  472 ; 
Herrick  v.  Swartwout,  72  HI.  340;  Blackburn  v.  BeU,  91  id. 
434;  Lucas  v.  Beebe,  88  id.  427;  Graves  v.  ColweU,  90  id. 
612;  Chitty  on  Contracts,  5,  6,  7;  Parish  v.  Stone,  14  Pick. 
201 ;  1  Stephens'  Com.  462 ;  Sutphen  v.  Cushman,  35  111.  196 ; 
Ruckman  v.  Ahvood,  71  id.  159;  Sharp  v.  Smitherman,  85  id. 
153;  Miller  v.  Holland,  3  T.  K.  590;  Crisman  v.  Matthews,  1 
Scam.  151 ;  Loach  v.  Farnum,  90  HI.  368 ;  Hum£  Bros.  v. 
Taylor,  63  HI.  44 ;  Chapman  v.  McGreto,  20  id.  101 ;  Barnet  v. 
Barnes,  73  id.  216 ;  Lindauer  v.  Cumviings,  57  id.  200 ;  Marks 
V.  PeKs,  1  Johns.  Ch.  594;  ^e%  v.  Bryan,  6  Ired.  Eq.  287; 
Ahorn  v.  Bennett,  2  Blackf.  101 ;  ^6fZ««y  v.  Snyder,  118  111.  550  ; 
2  Parsons  on  Contracts,  192 ;  Hough  v.  Life  Ins.  Co.  57  111, 
319;  Vroman  v.  Barrow,  40  id.  173;  TF^feer  v.  Christen,  121 
id.  97 ;  People  v.  Bostwick,  22  N.  Y.  445 ;  Johnson  v.  Olover, 
121  111.  283. 

Mr.  Justice  Scholfield  delivered'the  opinion  of  the  Court : 

The  arguments  on  behalf  of  the  several  parties  to  this  record' 
have  received  such  patient  and  careful  consideration  as  we 
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are  able  to  bestow,  and  our  conclusion  thereupon  is,  that  the 
law  is  correctly  applied  to  the  facts  of  the  case  in  the  foregoing 
opinion  of  the  Appellate  Court,  by  Mr.  Justice  Moran.  We 
deem  it  necessary  to  add  to  what  is  therein  said,  oiily  in  an- 
swer to  three  objections  urged  against  the  views  expressed, 
and  that  merely  by  way  of  amplification.  In  the  order  we 
shall  pursue,  the  first  and  third  of  these  objections  are  urged 
by  counsel  for  appellees,  and  the  second  is  urged  by  counsel 
for  appellant. 

First — The  judgment  of  condemnation  of  the  twenty-seven 
feet  of  the  lots  leased  by  Tumbull  to  the  Bowens  was  not  re- 
versed by  this  court  in  Parmelee  et  al.  v.  City  of  Chicago,  60 
lU.  267.  That  was  an  appeal  by  certain  parties  from  the 
judgments  against  their  property  on  the  delinquent  special  as- 
sessment. The  ordinance  under  which  this  twenty- seven  feet 
was  taken  and  condemned  was  not  held  invalid,  but  the  judg- 
ments for  the  particular  delinquent  special  assessments  were 
reversed  solely  because  of  the  refusal  of  the  court  to  receive 
evidence  that  the  commissioners  omitted  to  specially  assess  a 
street  horse  railway  in  common  with  other  property  specially 
benefited.  On  that  reversal,  it  was  therefore  simply  the  duty 
of  the  commissioners  to  make  a  new  assessment,  correcting 
that  error,  leaving,  meanwhile,  the  judgment  for  the  value  of 
the  property  taken,  and  for  damages  to  property  not  taken, 
standing,  so  that  whenever  that  judgment  should*  be  paid  by . 
the  city,  title  would  vest.  And,  manifestly,  even  if  the  judg- 
ment for  damages  was  erroneous,  the  error  might  be  waived 
by  the  owners.  (Bakery.  Brannan^Jd  Hill,  47.)  When  Turn- 
bull  elected  to  sue,  in  the  United  States  court,  for  the  value 
of  the  property  taken,  and  for  damages,  he  waived  all  right  to 
object  to  the  taking  and  appropriation  upon  the  payment  of 
his  judgment.  He  could  not  have  both  the  property  and  its 
value.  Byars  v.  Spencer,  101  111.  429 ;  Kellogg  v.  Turpie,  93 
id.  265 ;  Union  Mutual  Life  Ins.  Co.  v.  Slee,  123  id.  67 ;  Clough 
V.  London  and  Northicestem  Railway  Co.  L.  E.  7  Exch.  34. 
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The  deed  of  TumbuU  placed  in  escrow,  moreover,  in  terms, 
expressly  waived  and  cured  all  objections  that  otherwise  might 
have  been  urged  by  TurnbuU  as  against  the  sufficiency  of  the 
judgment  for  condemnation.  Although  TumbuU  had  leased 
the  property,  he  might  sell  and  convey  one  part  of  his  re- 
version to  one  person,  and  the  remainder  to  another  person. 
3  Kent's  Com.  (8th  ed.)  p.  586,  *469.  The  grantee  of  the  re- 
version becomes  liable  on  a  covenant  to  renew  the  lease,  be- 
cause that  covenant  runs  with  the  land.  Taylor  on  Landlord 
and  Tenant,  (2d  ed.)  332.  Being  a  covenant  running  with  the 
land,  it  is,  necessarily,  divisible.  (Id.  sec.  263.)  And  so,  it 
must  follow,  that  upon  a  conveyance  of  less  than  the  whole  of 
the  reversion,  the  grantee  can  only  be  liable  to  renew  the  lease 
as  to  the  part  conveyed  to  him ;  and  also,  that  when  a  person 
ceases  to  own  a  given  part  of  the  reversion,  he  must  thereafter 
cease  to  be  liable  on  the  covenant  to  renew  the  lease. 

A  deed  placed  in  escrow  conveys  nothing  until  the  conditions 
are  performed.  "But,"  says  Sheppard*s  Touchstone,  (6th  ed.) 
p.  57,  *59,  "when  the  conditions  are  performed  and  the  deed 
is  delivered  over,  then  the  deed  shall  take  as  much  eflfect  as  if 
it  were  delivered  immediately  to  the  party  to  whom  it  is  made, 
and  no  act  of  God  or  man  can  hinder  or  prevent  this  eJBFect 
then."  And  it  needs  no  authority  to  prove  that  that  which 
the  grantor  himself  can  not  do,  in  this  respect,  he  can  not 
empower  his  grantee  to  do,  for  his  grantee  can  but  occupy 
his  position, — assuming,  of  course,  that  his  grantee  is  charge- 
able with  notice  of  the  deed  in  escrow.  Here,  the  deed  of 
TumbuU  to  Leiter  recites*that  it  is  "subject,  however,  to  such 
rights  as  the  said  city  of  Chicago  may  have  acquired  to  the 
west  twenty-seven  feet  of  said  lots,  *  *  *  as  a  part  of  State 
street,  by  deed,  condemnation  proceedings,  judgment  or  other- 
wise." And  so  Leiter,  in  legal  presumption,  knew  of  the  ex- 
istence and  contents  of  the  judgment  and  of  the  deed  in  escrow, 
and  took  subordinate  thereto,  and  it  is  wholly  immaterial  what 
his  knowledge,  in  fact,  may  have  been. 
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After  Turnbull  had  made  the  deed  to  the  city,  it  is  evident 
that  all  that  he  could  convey  to  Leiter  in  respect  to  the  west 
twenty-seven  feet  of  the  lots  which  he  assumed  to  convey,  was 
a  mere  contingent  right  to  the  reversion,  to  be  terminated  by 
the  performance  of  the  conditions  of  the  escrow.  It  may  be 
that  if  the  lease  had  terminated  before  these  conditions  were 
performed,  Leiter  might  have  been  required  to  renew  the  lease 
as  to  the  twenty-seven  feet ;  but  we  express  no  opinion  upon 
that  question,  because  it  is  not  before  us.  But  it  is  manifest, 
that  since  the  duty  of  renewal  is  imposed  upon  the  grantee  of 
the  reversion  because  of  the  ownership  of  the  reversion, — or, 
in  other  words,  because  the  covenant  runs  with  the  land, — the 
moment  he  ceases  to  be  owner,  when  the  reversion,  and,  with 
it,  the  covenant  of  renewal,  has  passed  to  another,  his  liability 
on  the  covenant  of  renewal  must  cease.  The  conditions  of  the 
escrow  were  performed,  and  the  deed  was  delivered  and  placed 
upon  record,  before  Pike  acquired  any  interest  in  the  lease,  and 
long  before  the  time  required  for  the  giving  of  notice  of  the 
election  to  have  a  renewal  of  the  lease.  It  was  therefore  im- 
possible that  Leiter  could  have  been  bound  by  covenant  of 
renewal  of  lease,  as  to  this  twenty-seven  feet,  to  Pike. 

Second — Authorities  cited  by  counsel  for  appellant  sustain 
the  position  that  whether  the  transfer  of  a  paper  from  one 
person  to  another  is  a  delivery  of  that  paper,  is  a  question  of 
intention,  and  tbat  it  is  therefore  competent  to  show  that  the 
transfer  was  in  trust  or  upon  condition,  etc. ;  but  that  relates 
to  the  mere  fact  of  the  delivery  of  the  paper  itself,  and  has  no 
reference  to  the  construction  or  the  effect  of  the  instrument  after 
delivery.  The  evidence,  here,  clearly  shows  that  the  paper 
containing  the  lease  was  sent  by  Leiter  to  Cherry,  (that  is,  in 
legal  eflfect.  Pike,)  with  the  intention  that  Cherry  might  accept 
it,  and  that  this  was  done  in  discharge  of  Leiter's  obligation, 
under  the  covenant,  to  renew  the  lease.  There  was  no  trust 
and  no  condition  in  regard  to  it.  Cherry's  acceptance  bound 
Leiter  to  its  performance,  from  the  time  of  acceptance ;   and 
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80,  also,  the  evidence  is  equally  clear  that  Cherry  sent  ,the 
duplicate  of  the  lease,  which  he  had  signed,  to  Leiter,  as  the 
evidence  of  his  acceptance  of  the  lease,  and  the  completion 
of  the  evidence  of  the  contract  on  his  part,  intending  that  it 
should  at  once  be  placed  in  Leiter's  hands  and  under  his  ab- 
solute control,  and  immediately  thereupon  have  all  the  effect 
that  it  ever  could  have.  The  evidence  does  show,  however, 
that  Cherry  accompanied  the  delivery  of  the  duplicate  with  a 
letter,  in  which  he  denied  that  the  lease  had  the  effect  to  ob- 
ligate him  to  the  payment  of  the  rent  therein  provided  to  be 
paid  by  him ;  and  we  concede  that  if  that  letter  had  the  effect 
to  modify  or  change  the  terms  of  the  lease,  as  executed  by 
Leiter,  the  tender  of  Leiter  was  not  accepted.  But  it  is  plain 
that  it  did  not  have  that  effect.  The  lease  alone  expresses 
the  contract  between  the  parties.  Cherry's  letter  was  not  in- 
tended to  be  incorporated  in  the  lease, — ^it  was  but  his  com- 
mentary upon  the  lease  and  upon  questions  that  had  been  in 
contention  between  the  parties  before  its  execution.  It  gave 
Cherry  no  rights  that  he  did  not  have  before  the  letter  was 
written,  and  that  he  could  not  as  well  have  enforced  if  the 
letter  had  never  been  written.  It  is  in  nowise  different  from 
a  verbal  commentary  of  like  purport  accompanying  the  de- 
livery, for  the  law  gives  no  effect  to  a  written  commentary,  in 
this  respect,  that  it  would  not  have  given  to  it  had  it  been 
verbal.  The  case,  then,  is  precisely  as  if  A,  on  executing  and 
delivering  his  bond  to  B,  whereby  he  obligates  himself  to  pay 
B  $1000  at  a  day  named,  were  to  say,  "I  shaU  not  consider 
myself  bound  to  pay  you  $1000."  It  is  the  doing  of  one 
thing,  to  which  the  law  attaches  a  particular  effect,  and  de- 
claring that  he  intends  directly  the  reverse,  or  something 
which  is,  in  legal  effect,  materially  different.  That  in  such 
case  the  accompanying  declaration  is  of  no  legal  effect  what- 
ever, is  well  settled.  The  following  may  be  added  to  the  au- 
thorities cited  on  this  point  in  the  opinion  of  the  Appellate 
Court:     2  Phillips  on  Evidence,  (Hill,  Cowen  &  Edwards' 
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notes,)  p.  644,  note  487;  1  Best  on  Evidence,  (Ist  Am.  ed. 
with  Morgan's  notes,)  p.  424,  see.  226. 

Undoubtedly,  Leiter  might  have  withdrawn  his  tender  of  a 
lease  at  any  time  before  acceptance ;  but  he  ought  not  to  have 
done  so,  because  it  was  his  duty,  under  the  covenant  to  renew, 
to  make  the  tender  he  did  make,  and  Cherry  was  entitled  to  a 
reasonable  time  to  get  the  opinion  of  counsel  before  accept- 
ance, and  Leiter  did  not,  in  fact,  withdraw  his  tender.  To 
have  done  so,  he  should  have  given  notice  to  that  effect,  ask- 
ing for  a  return  of  the  paper.  His  act  should  have  been  un- 
equivocal. He  not  only  made  no  request  that  the  lease  be 
returned,  but  he  did  not  reject  and  return,  or  offer  to  return, 
the  dupHcate  signed  by  Cherry.  The  retention  of  that  was  a 
waiver  of  any  right  that  he  might  have  had  before  that  time 
to  withdraw  the  tender. 

Third — The  evidence  fails  to  sustain  the  allegation  of  the 
bill  that  there  was  an  agreement  to  make  a  rebate  on  the 
amount  of  rent  after  the'  taking  of  possession  of  the  twenty- 
seven  feet  of  the  lots  by  the  city.  It  shows  that  the  subject  was 
talked  about  by  some  of  the  parties  in  interest,  at  or  about  the 
time  of  such  taking  of  possession  by  the  city ;  but  it  fails  to 
show  any  agreement  in  that  respect,  much  less  such  an  agree- 
ment as  would  bind  Leiter.  It  is  immaterial  what  claim  Pike 
may  or  may  not  have  against  the  city  on  account  of  its  taking 
possession  of  the  twenty-seven  feet  of  the  lots,  and  it  is  proper 
to  keep  in  view  that  Leiter  is  responsible  to  Pike  for  no  injury 
to  his  leasehold  rights  occasioned  by  the  severance  in  the 
reversion  effected  by  the  respective  conveyances  thereof  by 
Turnbull  to  the  city  and  to  Leiter.  It  is  only  pertinent  to 
take  into  consideration  that  there  was  such  severance,  and 
that  Leiter  thereby  became  landlord  as  to  the  east  seventy- 
three  feet  of  the  lots,  and,  as  such,  entitled  to  rent  therefor, 
but  only  therefor,  and  that  he  has  been  paid  rent  by  Pike  for 
the  entire  lots. 
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Admitting,  as  contended  by  counsel  for  appellant,  that  the 
common  law  rule  of  abatement  is  applicable,  namely,  that 
the  abatement  shall  be  according  to  the  value  of  the  several 
parts  of  the  land,  (see  3  Kent's  Com.  8th  ed.  586,  ♦467 ;  Sedg- 
wick on  Measure  of  Damages,  2d  ed.  194 ;  Taylor  on  Landlord 
and  Tenant,  2d  ed.  sec.  383,)  it  is  evident  that  their  further 
contention,  that  the  amount  of  the  abatement  should  be  a 
sum  equal  to  six  per  cent  interest  on  the  condemnation  paid 
for  the  reversion  in  the  twenty-seven  feet  taken,  is  inad- 
missible, because  that  is  not  according  to  the  value  of  the 
several  parts  of  the  land ;  nor  is  it  such  an  apportionment  of 
the  rent  that,  in  the  language  of  section  18,  chapter  7,  of  the 
city  charter,  (under  which  were  the  condemnation  proceed- 
ings) "the  part  thereof  justly  and  equitably  payable  for  such 
residue  thereof,  and  no  more,  shall  be  paid  or  recoverable  for 
the  same."  The  condemnation  money  is  not  assessed  upon 
the  idea  that  the  relation  of  the  value  of  the  leasehold  and 
reversionary  interests  are  to  perpetually  remain  as  fixed  by 
the  terms  of  the  prior  lease,  but  upon  the  idea  that  the  sum 
assessed  is  a  fair  and  adequate  compensation  for  the  entire 
respective  values  of  those  interests  at  the  date  of  the  assess- 
ment. It  is  obvious  that  circumstances  may  have  entirely 
changed  their  relative  values  since  the  execution  of  the  prior 
lease.  Where  property  is  taken  pursuant  to  a  condemnation, 
the  presumption  is  that  each  interest  is  fully  compensated, 
according  to  the  law,  for  the  injury  it  sustains  by  reason  of 
the  taking,  and  in  no  view,  where,  as  here,  the  property  taken 
is  leased,  is  the  one  interest  to  be  burdened  with  making  good 
the  loss  sustained  by  the  other  interest  by  reason  of  the  taking ; 
and  so,  whether  the  condemnation  money,  to  the  one  or  to 
the  other,  was  more  or  less  than  it  ought  to  have  been,  is  an 
immaterial  question  in  this  connection. 

Apportioning  the  rent  by  the  common  law  rule,  we  are  un- 
able to  say  there  is  error  in  the  amount  of  the  abatement  al- 
lowed by  the  decree.    The  evidence  of  the  value  of  the  several 
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parts  was  not  as  full  and  satisfactory  as  it  naight  have  been ; 
still,  on  that  evidence,  we  can  not  say  the  amount  decreed  to 
be  abated  was  less  than  it  should  have  been.  Edmund  A. 
Cummings  testified,  on  cross-examination :  "I  should  think 
the  right  of  renewal,  for  twenty  years,  as  to  the  east  seventy- 
three  feet  alone,  as  of  the  value  I  have  given,  with  an  additional 
depth,  which  means  an  additional  frontage  on  Madison  street, 
means  more  than  without  that  additional  depth.  I  should 
think,  from  fifteen  to  twenty  per  cent  more."  And  the  witness, 
by  his  further  answers,  in  effect,  shows  that  this  estimate  is 
based  on  his  estimate  of  the  relative  values  of  the  parts.  Al- 
bert I.  Cole,  on  cross-examination,  testified:  "The  right  of 
renewal  of  a  piece  of  land  for  the  term  of  twenty  years,  from 
1885,  of  a  piece  of  ground  one  hundred  feet  deep  on  Madison 
street,  by  a  hundred  feet  front  on  State  street,  is  worth  $20,- 
000.  Taking  off  twenty-seven  feet  would  impair  it  on  the 
comer  there  fifteen  per  cent, — probably  twenty." 

No  question  was  raised  as  to  the  admissibility  of  this  evi- 
dence. There  is  evidence  of  a  valuation  of  the  seventy-three 
feet  several  years  subsequent  to  the  time  of  the  taking  of  the 
twenty-seven  feet ;  but  there  is  no  evidence  of  a  valuation  of 
the  twenty-seven  feet,  other  than  the  foregoing,  at  any  time. 
The  amount  of  abatement  decreed  by  the  court  was  twenty 
per  cent  upon  the  amount  of  rent  paid  by  Pike  to  Leiter,  and 
was  certainly  all  that  the  evidence  warranted.  If  the  evidence 
does  not  sustain  that  abatement,  inasmuch  as  it  is  clear  it  does 
not  warrant  a  greater  abatement,  Pike  is  not  injured  by  any 
error  there  may  be  in  the  decree  in  that  respect. 

The  judgment  of  the  Appellate  Court  is  aflBrmed. 

Judgment  affirmed, 

Mr.  Justice  Bailey,  having  heard  this  case  in  the  Appellate 
Court,  took  no  part  in  its  decision  here. 
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Filed  at  Ottawa  January  25, 1889. 

1.  Attachment — in  aid — personal  service  in  the  suit,  as  obviating 
necessity  of  serving  the  tprit  of  attachment.  In  case  of  an  attachment 
brought  in  aid  of  an  action  of  assumpsit,  where  there  has  been  service 
of  the  summons  in  the  original  suit,  service  of  the  writ  of  attachment 
upon  the  defendant  is  not  necessary  in  order  to  give  the  court  jiuns- 
diction,  either  of  the  person  of  the  defendant,  or  of  his  estate  seized 
under  the  writ.  Being  in  court,  the  defendant  is  required  to  take 
notice  of  the  subsequent  steps  in  the  suit. 

2.  Same — amendinent  of  affidavit  and  bond,  A  motion  to  strike  from 
the  files  an  affidavit  in  attachment  and  the  bond,  and  to  quash  the  writ, 
"Will  be  overruled,  if  the  plaintiff,  by  leave  of  court,  flies  an  amended 
affidavit,  setting  forth  the  nature  and  amount  of  the  indebtedness,  and 
sufficient  grounds  for  the  writ,  and  a  sufficient  amended  bond.  Such 
amendments  are  fully  authorized  by  section  28  of  the  Attachment  ac^t. 

3.  Pleading — practice — no  tire  of  defense  j  instead  of  a  specia  I  plea— 
under  what  state  of  pleading — sufficiency  of  the  notice,  how  questioned. 
Under  section  28  of  the  Practice  act,  matters  of  fact  constituting  a  legal 
defense  to  the  action,  instead  of  being  set  forth,  as  at  common  law,  by 
special  plea,  may  be  stated  in  a  notice  under  the  general  issue,  and 
evidence  of  such  facts  given  on  the  trial,  with  like  effect  as  if  the  aime 
had  been  specially  pleaded.  No  reply,  either  of  admission  or  denial  of 
the  plaintiff,  is  required  or  permitted.  No  issue  of  law  or  fact  can  bo 
raised  thereon. 

4.  If  the  facts  stated  in  the  notice  are  immaterial,  the  plaintiff  can 
not  demur,  and  thus  raise  and  determine  their  sufficiency  as  a  defense. 
All  such  notice  can  do  is  to  relieve  the  defendant  of  the  necessity  of 
pleading  specially  any  facts  not  provable  under  the  general  issue,  and 
to  introduce  evidence  in  their  support,  if  material  and  explicitly  stated, 
as  if  the  same  had  been  specially  pleaded.  The  court,  on  the  trial,  must 
determine  the  materiality  of  the  facts  stated. 

5.  In  no  sense  does  the  notice  provided  for,  take  the  place  of  the 
general  issue,  or  the  plea  of  non  est  factum,  or  the  like  plea,  which  goes 
simply  to  deny  the  plaintiffs  cause  of  action,  and  it  is  therefore  re- 
quired by  the  statute  to  be  filed  under  the  general  issue. 

6.  Before  the  filing  of  any  declaration,  the  defendant  filed  a  notice 
of  set-off,  which,  on  motion  of  the  plaintiff,  was  stricken  from  the  files: 
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Heldy  that  the  notice  was  properly  stricken  from  the  files,  because  when 
filed  there  was  nothing  to  which  it  could  apply,  and  also  because  there 
was  no  plea  filed  under  which  a  notice  of  set-off  could  be  available. 

7.  Same— p^ea  not  verified.  Where  the  plaintiffs  declaration,  with 
the  proper  afiidavit  of  claim,  is  filed  in  apt  time,  an  unverified  plea,  or 
plea  and  notice,  appearing  on  the  files,  will,  on  his  motion,  be  stricken 
therefrom. 

8.  PiiEADiNO  AND  EYIDENOE — execution  of  instrument  sued  on,  how 
put  in  issue.  The  plea  required  by  section  33  of  the  Practice  act  to  be 
verified  to  put  in  issue  the  execution  of  any  written  instrument  sued 
on,  is  any  plea  which,  at  the  common  law,  would  be  a  denial  of  the 
plaintiffs  cause  of  action.  The  execution  may  be  put  in  is.<fue  by  the 
plea  of  nan  est  factum,  or  the  general  issue,  if  verified.  The  execution 
of  the  instrument  can  not  be  put  in  isHue  by  the  plea  of  the  general 
issue  unverified,  with  notice  of  that  defense,  accompanied  with  an  affi- 
davit of  the  defendant.    It  is  the  plea  that  is  required  to  be  verified. 

9.  Where  the  defendant  fails  to  put  in  issue  the  execution  of  notes 
sued  on,  by  proper  plea  verified,  he  will  not  be  entitled  to  introduce 
any  evidence  tending  to  show  that  the  notes  never  were  delivered,  as 
their  delivery  is  an  essential  part  of  the  execution. 

10.  Same — question  of  corporate  existence — how  put  in  issue — effect 
of  the  general  issue.  In  an  action  by  a  private  corporation,  the  plea  of 
the  general  issue  admits  the  corporate  existence  of  the  plaintiff.  The 
proper  mode  of  pleading  to  put  the  plaintiff's  corporate  existence  in 
issiie,  is  by  the  plea  of  nul  tiel  corporation.  It  can  not  be  put  in  issue 
by  the  general  issue,  and  notice  denying  the  plaintiff  is  a  corporation. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Kan- 
kakee county ;  the  Hon.  Alfred  Sample,  Judge,  presiding. 

Mr.  Harrison  Lorino,  and  Mr.  Stephen  K.  Moore,  for  the 
appellants : 

The  statute  allows  the  defendant  in  actions  ex  contractu  to 
have  his  cross-action  by  notice  of  set-off,  and  in  effect  the 
notice  is  a  declaration  for  the  defendant.  Bennett  v.  PuUiam, 
3  Bradw.  185 ;  Breen  v.  SuUivarty  5  id.  449 ;  Pettis  v.  West- 
lake,  3  Scam.  535 ;  Railroad  Co.  v.  Keep,  22  111.  9 ;  Insurance 
Co.  V.  Menz,  63  id.  116. 

It  is  contended,  that  because  plaintiff,  after  the  set-off  was 
filed,  filed  an  affidavit  under  section  37,  this  gave  it  the  right 
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to  dismiss  the  cross-action.  No  such  construction  can  be 
given  to  this  section,  and  it  was  never  designed  to  have  any 
such  operation,  and  could  have  no  such  eflfect  in  this  case. 
The  defendant  had'  the  right,  absolutely,  by  statute,  to  his 
cross-action. 

The  bond  should  have  been  stricken  from  the  files,  on  the 
ground  it  was  altered  by  filling  in  its  date.  Newlan  v.  Har- 
rington, 24  111.  206  J  1  Parsons  on  Contracts,  223;  Master  v. 
Miller,  4  T.  R.  329 ;  People  v.  Organ,  27  111.  27 ;  Montag  v. 
Linn,  23  id.  550 ;   White  v.  Jones,  38  id.  164. 

The  writ  should  have  been  quashed,  for  the  reason  the  affi- 
davit failed  to  show  any  ground  of  attachment. 

When  two  modes  of  defense  are  given,  the  party  can  not 
resort  to  both  modes  at  the  same  time.  He  must  either  plead 
and  give  notice,  or  he  must  present  his  defense  alone,  by  pleas. 
Gilmore  v.  Neivland,  26  111.  200. 

Defendant  is  not  required  to  plead  in  order  to  make  the 
defense  that  he  never  executed  the  note  sued  on.  He  has 
the  right  to  present  that  defense  under  the  notice  filed  under 
the  general  issue,  by  making  affidavit  thereto.  Hunt  v.  Wier^ 
29  111.  83;  Burgwin  v.  Babcock,  11  id.  30. 

A  motion  to  exclude  aU  a  party's  evidence  is,  in  effect,  a 
demurrer  to  the  evidence,  and  must  be  tested  by  the  same 
rules.     Phillips  v.  Dickerson,  85  111.  11. 

The  court  has  no  power  to  exclude  the  evidence  in  any  case 
where  its  weight  has  to  be  considered.  Hohnes  v.  Railroad  Co. 
94  111.  444 ;  Phillips  v.  Dickerson,  86  id.  11 ;  Pennsylvania  Co. 
V.  Conlan,  101  id.  93 ;  Crowley  v.  Crowley,  80  id.  469 ;  Mer- 
ricks  V.  Davis,  65  id.  319 ;  Abbott's  Trial  Brief,  109. 

The  motion  can* not  be  heard  before  the  defendant  has  closed 
his  case.  Kingsford  v.  Hood,  105  Mass.  495  ;  Nixon  v.  Brown, 
4  Blackf.  157 ;  Walker  v.  Supple,  54  Ga.  178  ;  Miller  v.  House, 
63  Iowa,  82;  Proprietary  v.  Ralston,  1  Dall.  18;  Lamar  v. 
Meeker,  25  N.  Y.  361;  Brown  v.  Insurance  Co.  59  N.  H.  298. 
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It  was  error  for  the  court  to  refuse  defendants'  instructions, 
which  told  the  jury  that  one  of  the  issues  of  the  case  is  as 
to  whether  the  plaintiff  is  a  corporation,  and  the  burden  of 
proof  in  on  the  plaintiff  to  prove  it  is  a  corporation,  and  if 
it  has  failed  to  make  the  proof,  the  verdict  must  be  for  de- 
fendants. 

Mr.  Daniel  H.  Paddock,  for  the  appellee : 

There  was  no  error  in  striking  the  notice  of  set-off  from  the 
files.  The  paper  was  a  notice,  simply.  It  was  not  a  plea 
and  notice,  or  a  special  plea.  When  this  was  filed,  there  was 
no  declaration  to  which  appellee  could  answer,  and  when  the 
declaraiion  was  filed,  with  affida\at  of  merits,  the  notice  of 
set-off  was  unsupported  by  anything,  A  verified  declaration 
requires  a  verified  defense. 

There  was  no  error  in  refusing  to  quash  the  aflBdavit,  bond 
and  attachment  writ,  a  motion  to  dismiss  which,  assuming 
the  ofiBce  of  a  plea  in  abatement,  will  not  be  entertained,  un- 
less the  objection  appears  upon  the  face  of  the  papers.  HoU 
loway  V.  Freeman,  22  111.  197. 

Dnder  our  practice,  if  any  one  desires  to  deny  an  assign- 
ment as  having  been  made  as  alleged,  he  must  traverse  by 
plea  verified.  Mclntire  v.  Preston,  5  Gilm.  48  ;  Walker  v.  Kre- 
bauniy  67  lU.  252 ;  Templeton  v.  Hayward,  65  id.  178 ;  Shipley 
V.  CarroU,  45  id.  285. 

The  execution  of  the  instrument  sued  on  can  be  put  in  issue 
only  by  plea  verified,  and  can  not  by  notice  under  the  general 
issue,  though  the  notice  is  accompanied  by  an  affidavit  deny- 
ing the  execution.  Stevenson  v.  Farnsworth,  2  Gilm.  715; 
Dacis  V.  Scarritt,  17  111.  202;  King  v.  Haines,  23  id.  341. 

No  issue  of  law  or  fact  can  be  formed  on  a  notice  filed  with 
the  general  issue.  Burgwin  v.  Babcock,  11  HI.. 28;  Curtis  v. 
Gill,  54  Conn.  49, 


Digitized  by  VjOOQ  IC 


336  Bailey  et  al.  v.  Valley  Nat.  Bank. 

Opinion  of  the  Court. 

Mr.  Justice  Shope  delivered  the  opinion  of  the  Court : 

In  this  case,  before  declaration  was  filed,  or  required  to  be, 
appellants  filed  a  notice  of  set-off.  When  the  declaration  was 
filed,  it  was  supported  by  an  aflSdavit  of  claim.  On  motion, 
the  notice  of  set-off  was  stricken  from  the  files.  This  action  of 
the  court  was  not  error.  When  the  notice  was  filed,  there  was 
nothing  on  fiJe  to  which  it  could  apply.  Besides,  under  the  29th 
section  of  the  Practice  act,  in  actions  ex  contractUy  the  defend- 
ant having  claims  against  the  plaintiff,  "may  plead  the  same, 
or  give  notice  thereof  under  the  general  issue,  or  under  the 
plea  of  payment ;"  and  this  is  the  statute  under  which  a  notice 
of  set-off,  alone,  could  be  made  available.  There  was  here  no 
plea  filed  under  which  such  a  notice  could  be  given,  and,  stand- 
ing alone,  it  was  properly  stricken  from  the  files.  But  had 
the  notice  been  accompanied  by  the  pleas  named  in  the  statute, 
or  either  of  them,  when  the  plaintiff's  declaration  and  affidavit 
of  claim  were  filed,  in  apt  time,  an  unverified  plea,  or  plea 
and  notice,  appearing  on  the  file,  would  be  stricken  therefrom. 
Spradling  v.  Russell,  100  111.  522. 

It  is  next  insisted,  that  the  court  erred  in  not  sustaining 
the  motion  of  appellant  Bailey  to  strike  from  the  files  the  af- 
fidavit for  attachment  and  the  attachment  bond,  and  to  quash 
the  writ.  The  motion  was  properly  overruled.  Under  leave 
of  the  court,  the  plaintiff  filed  an  amended  aflSdavit,  setting 
forth,  with  suflScient  clearness,  the  nature  and  amount  of  the 
indebtedness  claimed  to  be  due,  and  two  suflScient  grounds  of 
attachment,  and  an  amended  bond.  No  objection  is  pointed 
out  to  the  amended  bond  and  afl&davit,  and  none  is  apparent. 
The  amendments  were  fully  autliorized  by  the  28th  section  of 
the  Attachment  act. 

It  is  next  objected,  that  there  was  no  service  of  the  writ  of 
attachment  upon  the  appellant  Bailey,  and  that  the  motion 
should  therefore  have  been  sustained,  etc.  The  suit  was  brought 
in  assumpsit,  and  the  attachment  proceeding  was  in  aid  thereof, 
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under  the  3l8t  section  of  the  act.  Appellant  was  served  in 
the  common  law  suit  in  proper  time,  and  the  attachment  writ 
was  duly  returned,  with  a  valid  levy  upon  the  property  of  the 
defendant  endorsed  thereon.  The  jurisdiction  of  the  court 
over  the  person  of  appellant  was  complete  by  the  service  of 
summons  in  apt  time,  in  the  common  law  suit,  of  which  the 
attachment  was  in  aid,  and  he  was  required  to  take  notice- of 
the  subsequent  steps  taken  therein.  In  case  there  is  service 
of  summons  in  the  original  suit,  no  service  of  the  writ  of  at- 
tachment upon  the  defendant  is  necessary  to  give  the  court 
jurisdiction,  either  of  the  person  of  the  defendant,  or  of  his 
estate  seized  under  the  writ. 

It  is  contended  that  the  court  erred  in  permitting  the  notes 
sued  on  to  go  to  the  jury  without  proof  of  their  execution,  and 
also  in  refusing  to  instruct  the  jury  that  appellee  could  not 
recover  without  proof  of  its  legal  incorporation.  Appellants 
filed  an  unverified  plea  of  non-assumpsit,  and  therewith  a 
notice  thatH)n  the  trial  they  would  deny  the  execution  of  the 
notes  sued  on,  and  averring  that  such  notes  were  not  made 
and  executed  by  them,  or  either  of  them,  and  also  filed  an  af- 
fidavit of  one  of  appellants,  setting  forth  the  same  fact.  There 
was  no  att^n^pt,  beyond  this,  to  verify  the  plea,  but  it  is  in- 
sisted that  the  affidavit  was  a  verification  of  the  notice,  and 
of  the  matters  therein  set  forth. 

The  33d  section  of  the  Practice  act  provides  that  "no  person 
shall  be  permitted  to  deny,  on  trial,  the  execution  or  assign- 
ment of  any  instrument  in  writing,  whether  sealed  or  not,  upon 
which  any  action  may  be  brought,  or  which  shall  be  pleaded 
or  set  up  by  way  of  defense  or  set-off,  or  is  admissible  under 
the  pleading  when  a  copy  is  fiJed,  unless  the  pei*son  so  deny- 
ing the  same,  if  defendant,  verify  his  plea  by  affidavit,"  etc. 
The  28th  section  of  the  same  act  provides  that  "the  defendant 
may  plead  as  many  matters  of  fact  in  several  pleas  as  may 
be  deemed  necessary  for  his  defense,  or  may  plead  the  general 
issue,  and  give  notice  in  writing,  under  the  same,  of  the  special 
22—127  ILI.. 
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matters  intended  to  be  relied  on  for  a  defense  on  the  trial, 
under  which  notice,  if  adjudged  by  the  court  to  be  sufficiently 
clear-  and  explicit,  the  defendant  shall  be  permitted  to  give 
evidence  of  the  facts  therein  stated,  as  if  the  same  had  been 
specially  pleaded  and  issue  taken  thereon." 

It  is  insisted  by  appellant,  that  the  verification  of  the  notice 
wa^  a  compliance  with  section  33  of  the  act,  and  cast  the  bur- 
den of  proving  the  execution  of  the  notes  upon  the  plaintiff, 
before  they  were  admissible  in  evidence. 

The  two  sections  of  the  statute  under  consideration  were 
embodied  in  the  same  section  of  the  Practice  act  of  1827,  and 
constituted  section  12  of  that  act,  (Laws  of  1827,  page  314, 
sec.  12,)  and  thus  continued  until  divided  in  the  present  re- 
vision of  1872.  The  purpose  of  the  provision,  now  the  28th 
section,  was  to  relieve  the  defendant  of  pleading  specially  new 
or  affirmative  matters  relied  upon  as  a  defense.  He  is  to  be 
permitted  to  give  evidence  of  the  facts  therein  stated,  as  if 
the  same  had  been  specially  pleaded  and  issue  taken  thereon. 
The  system  of  common  law  pleading  is  repeatedly  recognized 
by  the  Practice  act,  and  was  the  recognized  mode  of  procedure 
when  these  provisions  were  first  enacted,  and  has  been  so  ever 
since.  A  plea  then  had,  as  it  now  has,  a  recognized  legal 
meaning,  and  well  defined  characteristics  and  requisites,  and 
the  several  species  of  pleas  performed  a  well  understood  legal 
office.  A  special  plea,  introducing  new  matter,  did  not  deny  the 
plaintiff's  cause  of  action,  but  set  up  the  defense  by  way  of  con- 
fession and  avoidance.  It  is  manifest,  that  by  the  provisions 
of  section  28,  matters  of  fact  constituting  a  legal  defense  to  the 
action,  instead  of  being  set  forth,  as  at  common  law,  by  special 
plea,  may  be  stated  in  a  notice  under  the  general  issue,  and 
evidence  of  such  facts  given  on  the  trial,  with  like  effect  as  if 
the  same  had  been  specially  pleaded.  But  although  the  notice 
given  under  the  general  issue  has  this  effect,  no  reply,  either 
of  admission  or  denial,  of  the  plaintiff,  is  required,  or  permis- 
sible thereto,  and  no  issue,  either  of  law  or  of  fact,  can  be 
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raised  thereon.  (See  Burg  win  v.  Babcock,  11  Dl.  28 ;  Hu7it  v» 
Weir,  29  id.  83.)  If  the  facts  stated  in  the  notice  are  imma- 
terial, and  which,  if  true,  would  constitute  no  legal  defense, 
the  plaintiff  can  not  demur,  and  thus  raise  and  have  deter- 
mined the  question  of  their  sufficiency.  All  that  such  notice 
can  be  held  to  do,  is  to  relieve  the  defendant  of  the  necessity 
of  pleading  specially  any  facts,  not  provable  under  the  general 
issue,  which  he  may  rely  upon  at  the  trial,  and  to  introduce 
evidence  in  their  support,  if  material  and  explicitly  stated,  as 
if  the  same  had  been  specially  pleaded.  The  court  must  de- 
termine the  materiality  of  the  facts  stated,  and  on  the  trial 
may  exclude  from  the  jury,  or  admit,  evidence  tending  to  sup- 
port the  defense.  In  no  sense  does  the  notice  provided  for 
take  the  place  of  the  general  issue,  or  the  plea  of  non  est 
factum,  or  the  like  plea,  which  goes  simply  to  deny  the  plain- 
tiff's cause  of  action,  and  it  is  therefore  required  by  the  statute 
to  be  filed  with  and  under  the  general  issue. 

It  is  clear  to  us  that  the  plea  referred  to  in  the  33d  section^ 
and  which  the  pleader  must  verify  by  his  affidaidt  before  the 
plaintiff  is  put  to  proof,  in  the  first  instance,  of  the  execution 
of  the  instrument  declared  on,  and  before  the  defendant  can 
be  heard  to  deny  the  execution  of  the  instrument,  was  some 
one  of  the  pleas  which  at  common  law  would  be  a  denial  of 
the  plaintiff's  right  of  recovery  thereon.  That  the  plea  prop- 
erly performing  that  office  was  the  common  law  plea  of  non 
est  factum,  will  not  be  questioned ;  nor  is  the  holding  of  this 
court,  that  the  general  issue,  supported  by  affidavit,  is,  in  ef- 
fect, a  plea  of  non  est  factum,  at  all  inconsistent  with  this  view. 
{Hinton  V.  Husbands,  3  Scam.  187;  Templeton  v.  Hay  ward, 
66  111.  178.)  At  common  law,  in  suits  upon  instruments  under 
seal,  the  plaintiff  was  not  required,  in  the  first  instance,  to 
prove  execution,  because  the  seal  imported  both  consideration 
and  verity.  To  put  the  plaintiff  upon  such  proof,  the  defend- 
ant was  required  to  put  in  issue  the  signing,  sealing  and  de- 
livering of  the  instrument,  by  his  plea  of  non  est  factum.    But 
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the  rule  was  otherwise  when  the  suit  was  upon  simple  contract 
in  writing,  for  in  such  case  the  plea  of  the  general  issue  put 
in  issue  every  material  averment  of  the  declaration,  and  was 
necessarily  a  denial  of  the  execution  of  the  contract  sued  upon, 
proof  whereof  was  thereby  cast  on  the  plaintiflF.  It  follows, 
logically,  that  any  plea  which  would  be  a  denial  of  the  plain- 
tiflF's  cause  of  action,  properly  verified,  would  be  a  compliance 
with  the  provisions  of  the  statute. 

We  are  of  opinion  that  the  notice  of  appellants,  though  veri- 
fied, was  not  a  plea  denying  the  execution  of  the  notes  sued  on, 
and  that  its  effect  was  not  to  cast  on  the  plaintiff  the  burden 
of  proving  their  execution,  and  their  admission  without  proof 
of  execution  was  not  error. 

What  has  been  said  disposes  of  the  alleged  error  in  the  ex- 
clusion of  evidence  offered  by  appellants  under  the  notice,  the 
whole  tenor  and  effect  of  which  was  to  show  that  the  notes 
had  not  in  fact  been  executed.  The  delivery  of  the  notes  was 
an  essential  part  of  their  execution.  (Hunt  v.  Weir,  supra.) 
This  evidence;  as  we  have  seen,  the  defendants  could  not  be 
permitted  to  offer,  save  under  a  sworn  plea  denying  the  exe- 
cution of  the  instruments.     Gaddy  v.  McCleave,  59  HI.  182. 

As  to  the  still  further  contention  of  appellants,  that  as  the 
notice  denied  that  appellee  was  a  corporation,  proof  of  its 
corporate  existence  was  thereby  cast  upon  appellee,  it  is  to  be 
observed,  that  under  the  statute  quoted  there  can  be  no  ques- 
tion of  the  defendant's  right  to  plead  non-assumpsit  and  nuZ 
tiel  corporation,  (Hoereth  v.  Franklin  Mill  Co.  30  Dl.  151,)  and 
that  when  the  latter  plea  is  interposed,  the  burden  of  proving 
corporate  existence  is  cast  on  the  plaintiff  corporation.  (Spang- 
ler  V.  Indiana  and  lUinois  Central  Railway  Co.  21  111.  276 ;  Toivn 
of  Lewiston  v.  Proctor,  27  id.  414 ;  Stone  v.  Great  Western  Oil 
Co.  41  id.  85 ;  Ramsey  v.  Peoria  Marine  and  Fire  Ins,  Co.  55 
id.  311.)  Such  plea,  like  that  of  non  est  Jactum,  is  a  simple 
negation, — a  denial  of  the  capacity  in  which  the  plaintiff  sues, 
— and  is  not  the  averment  of  an  affirmative  fact.     As  before 
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said,  the  notice  is  not  a  plea,  and  under  it  appellants  can  not 
claim  the  benefit  of  the  rule  invoked,  as  might  have  been  done 
had  the  denial  been  formally  pleaded.  When  the  case  was 
tried,  the  only  plea  denying  the  plaintiff's  cause  of  action  was 
the  general  issue,  and  the  better  rule  is,  that  such  plea  admits 
the  corporate  existence  of  the  plaintiff  corporation.  {Mclntire 
V.  Preston,  5  Gilm.  48.)  It  may  be  found  that  this  court,  in 
some  of  the  earlier  cases,  announced  a  contrary  rule ;  but  we 
are  disposed  to  follow  the  reasoning  and  authority  of  the  case 
cited. 

Numerous  other  minor  errors  are  assigned,  which  we  have 
carefully  examined  and  considered,  but  do  not  deem  them  of 
sufficient  importance  to  merit  extended  discussion.  It  is  suf- 
ficient to  say,  that  upon  mature  consideration  we  find  no  error 
in  this  record  for  which  the  judgment  should  be  reversed,  and 
it  is  accordingly  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Baker  passed  upon  this  case  in  the  Appellate 
Court,  and  therefore  took  no  part  in  its  consideration  here. 
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Filed  at  Ottawa  January  25, 1889. 

1.  WilIjS — rules  of  construction.  The  rule  which  controls  all  others 
m  the  interpretation  of  wills  is,  that  the  intention  of  the  testator,  to  be 
gathered  from  the  entire  wii],  must  govern.  Such  intention  is  not  to 
be  ascertained  from  any  particular  word  or  expression  used  in  the  will, 
but  is  to  be  collected  from  all  the  words  and  all  the  provisions  as  a 
.whole.  At  the  same  time,  if  it  is  i)08sible,  full  effect  must  be  given  to 
every  word  and  every  clause  of  the  will. 

2.  Same — construction  in  case  of  inconsistent  provisions.  The  rejec- 
tion of  one  clause  in  a  will  to  uphold  another  is  a  dchpenite  remedy,  to 
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be  resorted  to  only  in  cases  of  necessity.  While,  when  two  clauses  are 
Inconsistent  and  irreconcilable,  the  last  mnst  prevail,  yet  the  later 
clause,  if  such  construction  can  be  fairly  given  it,  should  be  deemed  to 
affirm,  and  not  to  contradict,  the  earlier  clause. 

3.  Same — eenae  in  which  words  are  used  from  context.  While  the  gen- 
eral rule  is,  that  words  used  in  one  part  of  a  will  must  be  understood 
in  the  same  sense  when  used  elsewhere  in  the  same  instnmient,  yet 
when  there  is  something  in  the  context  which  makes  a  different  mean- 
ing imperative,  as  that  otherwise  the  actual  intention  of  the  testator 
will  be  defeated,  or  a  prior  provision,  expressed  in  clear  and  decisive 
terms,  may  be  rendered  inoperative,  the  court  will  presume  such  words 
were  used  in  different  senses,  when  such  different  senses  are  not  strained 
or  unnatural,  do  no  violence  to  the  language  used,  lead  to  a  reasonable 
conclusion,  and  harmonize  otherwise  inconsistent  provisions. 

4.  Same — whether  devise  is  to  trustee  for  a  devisee.  A  testatrix  devised 
her  estate  to  A,  B  and  C,  her  three  grandchildren,  in  equal  shares,  the 
part  to  0  to  be  vested  in  a  trustee,  for  him.  She  also  devised  her  late 
husband's  estate,  under  a  power  given  to  her,  to  D,  the  father  of  the 
three  children,  in  trust  for  them,  with  power  to  divide  and  make  sale 
of  the  last  named  estate,  and  appointed  E  as  trustee  in  respect  of  the 
share  allotted  to  C :  Held,  that  the  share  of  0  in  the  testatrix's  own 
estate,  as  well  as  in  that  devised  under  the  power,  was  vested  in  £,  in 
trust  for  C. 

6.  Same — what  trusts  created  by  a  devise — double  trust.  A  testatrix* 
under  a  power  of  disposition  by  will,  devised  all  the  property  and  es- 
tate covered  by  the  power  to  D,  in  trust  for  A,  6  and  G,  in  equal  shares, 
and  directed  that  the  share  of  A  should  be  *'held  in  trust  for  her,  as 
aforesaid,**  so  that  the  net  annual  income  thereof  should  be  paid  to 
her  during  her  life,  free  from  the  control  of  her  husband,  and  that  on  her 
death  the  full  legal  title  to  the  share  allotted  to  her  should  vest  in  her 
heirs  other  than  her  husband,  and  the  trustee  was  given  power  to  divide 
such  estate,  and  to  make  sale  of  the  same :  Held,  that  two  distinct 
trusts  were  thereby  created,  the  first  for  all  three  of  the  beneficiaries, 
A,  B  and  C,  and  the  second  for  A,  only,  which  was  to  continue  for  her 
life.  The  first  trust  covered  all  the  property  devised  under  the  power, 
while  the  latter  merely  embraced  the  share  allotted  to  A. 

6.  Same — power  of  sale,  when  applies  to  two  trusts  created.  The  wlU 
also  provided  that  "the  trustee  *  *  *  under  this  item  of  my  will, 
shall  have  power  to  make  division  of  the  property  covered  by  the  same, 
to  receive  interest,  income,  rents  and  profits,  to  pay  taxes  and  all  other 
charges  thereon,  make  repairs  and  improvements,  sell  and  convey,  and 
do  all  other  acts  which  may  be  necessary  and  proper  to  fully  execute 
the  trust  reposed  in  him  :**  Held,  that  the  powers  were  not  conferred 
on  the  trustee  under  one  of  the  trusts,  but  applied  to  both  the  trusts, 
so  far  as  they  were  applicable  to  both,  or  either. 
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7.  Same — from  what  time  the  teill  epeaka — and  estate  devised  vests. 
A  testatrix  devised  all  her  own  property  to  A,  B  and  C,  her  grandchil- 
dren, the  share  of  C  "to  be  vested  in  a  trustee  for  him."  Under  a  power 
of  disposition,  she  also  devised  her  late  husband's  estate  to  D,  in  trust 
for  the  same  persons,  directing  that  the  •'share  or  shares"  of  0  should 
"go  to  and  be  vested  in  a  trustee,"  for  his  benefit,  and  appointed  E  such 
trustee :  Held,  that 'the  will,  as  to  the  devise  of  the  testatrix'  own  prop- 
erty, spoke  from  her  death,  and  vested  G's  share  in  her  estate  in  E  on 
her  death,  but  not  his  share  in  the  property  devised  under  the  power, 
which  did  not  vest  in  E  until  C's  share  was  allotted  by  D.  The  first  un- 
divided share  vested  immediately  in  E,  in  trust,  but  the  other  share 
vested  only  when  the  division  of  the  estate  devised  under  the  power 
was  made  and  the  respective  shares  of  the  several  children  were  ascer- 
tained and  set  apart. 

8.  Same — power  of  sale  by  trustee.  A  testator  may  devise  his  estate 
to  a  trustee  in  trust,  for  the  benefit  of  named  beneficiaries,  to  be  divided 
between  them  by  such  trustee,  and  provide  that  on  a  division  the  share 
of  one  of  the  cestuis  que  trust  sball  be  vested  in  another  trustee,  and 
give  a  power  of  sale  to  each  trustee  while  he  holds  the  legal  title.  A 
power  of  sale  in  the  first  trustee  while  holding  the  whole  of  the  prop- 
erty, is  not  inconsistent  with  a  like  power  of  sale  in  the  second  trustee, 
in  respect  to  the  property  vested  in  him. 

9.  Same— pou? f  r  of  sale  in  trustee — whether  limited  to  certain  purposes. 
An  estate  was  devised  to  a  trustee  in  trust  for  three  grandchildren  of 
the  testatrix,  children  of  the  trustee,  giving  the  latter  power  "to  make 
division  of  the  property,  to  receive  the  interest,  income,  renta  and 
profits  thereof,  to  pay  taxes  and  all  other  chai'ges  thereon,  make  repairs 
and  improvements,  sell  and  convey,  and  to  do  all  other  acts"  necessary 
and  proper  to  fully  execute  the  trust :  Held,  that  the  power  given  to 
sell  and  convey  was  not  confined  to  sales  and  conveyances  to  enable  ' 
the  trustee  to  make  a  division  or  partition,  but  that  he  might  sell  and 
convey  for  the  purpose  of  making  repairs  or  improvements  upon  the 
unsold  portion  of  the  estate,  and  also  for  the  purpose  of  paying  taxes 
and  other  charges  thereon,  and  that  a  sale  by  him  would  pass  the  title 
to  the  purchaser. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
GwYNN  Gabnett,  Judge,  presiding. 

The  second,  fourth  and  fifth  items  of  the  will  of  Jerusha 
Maxwell,  deceased,  are  as  follows : 

"Item  2d — Subject  to  the  above,  I  devise  and  bequeath  all 
my  property  and  estate  whatsoever,  which  may  belong  to  me 
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in  my  own  right,  at  my  decease,  to  the  children  of  Ophelia, 
the  late  wife  of  Joel  C.  Walter,  in  equal  shares, — ^the  share 
of  Charles  Joel  to  be  vested  in  a  trustee  for  him,  as  hereinafter 
provided.  If  any  of  said  children  should  die  before  me,  leav- 
ing issue  living  at  my  death,  such  issue  to  take  the  same  share 
their  parent  would  if  living. 

"Item  4th — Since  by  the  will  of  my  late  husband.  Dr.  Philip 
Maxwell,  power  is  given  to  me  to  devise  and  bequeath  all  his 
property,  except  as  in  his  said  will  is  excepted,  now  I  do 
hereby,  in  execution  of  the  said  power,  devise  and  bequeath 
all  the  property  and  estate  whatsoever,  covered  by  the  said 
power,  to  Joel  C.  Walter,  and  upon  his  death  to  the  executors 
and  trustees  of  his  last  will  and  testament,  in  trust  for  the 
children  of  Ophelia,  the  late  wife  of  the  said  Joel  C.  Walter, 
in  equal  shares.  In  case  of  the  death  of  any  of  said  children 
before  me,  leaving  issue  living  at  my  death,  such  issue  to  take 
the  same  share  as  their  parent  would  hereunder,  if  living.  The 
share  allotted  to  Ida  Ophelia  Walter,  the  only  daughter  of  the 
said  Ophelia  now  surviving  her,  in  case  she  survives  me,  shall 
be  held  in  trust  for  her  as  aforesaid,  so  that  after  her  arrival 
at  lawful  age  the  net  annual  income  thereof  shall  be  paid,  in 
regular  quarterly  payments,  into  her  own  hands  and  upon  her 
own  receipt  solely,  and  without  the  power,  on  her  part,  to  an- 
ticipate such  payments,  the  same  to  be  so  paid  to  her  during 
her  life,  and  to  be  received,  held  and  enjoyed  by  her  free  and 
clear  from  any  husband  she  may  have,  and  to  her  sole  and 
separate  use,  and  upon  her  death,  the  full  legal  title  to  the 
share  so  allotted  to  her,  or  for  her  benefit,  as  aforesaid,  shall 
at  once  vest  in  her  heirs-at-law  other  than  her  husband.  The 
trustee  and  trustees  under  this  item  of  my  wiU  shall  have 
power  to  make  division  of  the  property  covered  by  the  same, 
to  receive  the  interest,  income,  rents  and  profits  thereof,  to 
pay  taxes  and  all  other  charges  thereon,  make  repairs  and  im- 
provements, sell  and  convey,  and  do  all  other  acts  which  may 
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be  necessary  and  proper  to  fully  execute  the  trust  reposed  in 
him  and  them,  respectively. 

''Item  5th — As  Charles  Joel  Walter  has  shown  indications 
of  not  being  in  his  right  mind,  I  will  and  direct  that  his  entire 
share  or  shares  under  my  will  shall  go  to  and  be  vested  in  a 
trustee,  who  shall  see  that  the  said  Charles  Joel  is  properly 
maintained  and  amply  provided  for  out  of  the  said  property 
held  hereunder  by  said  trustee,  he  using  such  an  amount  for 
that  purpose  as  in  his  discretion  shall  seem  best,  with  power 
in  the  said  trustee  to  sell  and  convey  any  property  belonging 
to  the  share  of  the  said  Charles  Joel,  when,  in  his  discretion,  it 
shall  appear  necessary  and  proper  so  to  do ;  and  said  trustee 
shall  convey,  transfer  and  deliver  over  to  the  said  Charles  Joel 
his  said  share,  when  said  trustee  shall  be  satisfied  that  the  said 
Charles  Joel  is  competent  to  take  care  of  the  same,  and  not 
before,  unless  Joel  C.  Walter,  father  of  the  said  Charles  Joel, 
shall  direct  said  trustee  so  to  do.  And  the  said  Charles  Joel 
is  to  have  no  power  to  control,  dispose  of,  or  incumber  the 
said  share  allotted  to  him,  by  any  act  done  or  suffered  by  him, 
until  the  same  shall  have  been  actually  conveyed  to  him  by 
the  said  trustee.  In  case  of  the  death  of  the  said  Charles  Joel 
before  the  property  covered  by  this  item  is  turned  over  to  him 
by  said  trustee,  the  legal  title  thereof  shall  vest  absolutely  in 
his  heirs-at-law.  I  nominate  and  appoint  Alonzo  J.  Willard 
to  be  the  trustee  under  this  item  of  my  will,  in  respect  of  the 
share  allotted  to  the  benefit  of  the  said  Charles  Joel.  In  case 
of  his  death  or  his  refusal  to  accept  of  such  trust,  then,  in  de- 
fault of  further  appointment  by  me,  the  executors  and  trustees 
under  the  will  of  his  father,  Joel  C.  Walter,  or  such  other 
person  or  persons  as  the  said  Joel  C.  Walter  shall  by  deed  or 
will  appoint,  shall  be  such  trustee." 

The  children  of  Ophelia  Walter,  wife  of  Joel  C.  Walter,  were 
Charles  Joel,  Philip  E.  and  Ida  Ophelia  Walter.  .  Ophelia 
Walter  was  the  daughter  of  the  testatrix. 
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Mr.  H.  S.  Monroe,  and  Mr.  A.  B.  Jenks,  for  the  appellants : 

The  only  trust  intended  was  to  divide  the  lands,  and  hold 
that  intended  for  Ida  Ophelia,  as  directed.  After  the  divi- 
sion, Joel  C.  Walter  was  the  mere  naked  trustee  of  the  parts 
belonging  to  Charles  Joel  and  Philip  E.,  and  the  title  would 
have  at  once  vested  in  them.  Kev.  Stat.  chap.  3,  sec.  3; 
Kirkland  v.  Cox,  94  HI.  400 ;  *Witham  v.  Brooner,  63  id.  344 ; 
KeUogg  v.  Hale,  108  id.  164. 

The  power  of  sale  was  given  solely  f^r  the  purpose  of  divi- 
sion of  the  estate,  and  not  to  enable  the  trastee  to  convert  the 
land  into  money.     2  Perry  on  Trusts,  769. 

It  was  his  duty  to  divide  the  property  immediately.  Walker 
V.  Shaw,  19  Ves.  391;  Hawkins  v.  Chapel,  1  Atk.  623. 

There  was  no  power,  as  executor  of  the  will,  to  sell.  Mar- 
shall V.  Rose,  86  HI.  374 ;  LeMoyne  v.  Quimby,  70  id.  399 ; 
Schouler  on  Executors  and  Administrators,  sees.  212,  213; 
Kev.  Stat.  chap.  2,  sees.  99-101. 

In  the  construction  of  wills,  full  effect  should  be  given,  not 
only  to  each  item,  but  to  every  clause  and  word  of  each  item. 
3  Jarman  on  Wills,  705,  706. 

In  the  second  item  the  testatrix  speaks  of  the  portion  owned 
by  her,  in  her  own  right,  going  to  Charles  Joel  as  his  share. 
She  uses  that  word  in  the  same  way  in  the  fourth  item.  In 
her  mind  there  are  these  two  shares  going  to  Charles  Joel, 
and  only  these.  Under  all  rules  of  construction,  the  same 
meaning  must  be  given  to  the  word  "share,"  in  this  clause  as 
in  the  foregoing,  unless  there  is  good  reason  to  the  contrary. 
3  Jarman  on  Wills,  707. 

All  parts  of  a  will  are  to  be  construed  in  relation  to  each 
other,  so  as,  if  possible,  to  make  a  consistent  whole.  3  Jarman 
on  Wills,  705 ;  Welch  v.  Savings  Bank,  74  HI.  171 ;  Banks  v. 
Jones,  60  Ala.  605 ;  Minnons  v.  Westfall,  33  Ohio  St.  213. 

When  two  clauses  of  a  will  are  irreconcilable,  on  the  theory 
of  appellees  the  last  must  prevail.  9  Mod.  154;  6  Ves.  100 ; 
2  Wm.  Black,  976;  3  M.  &E.  158;  1  T.  K.  630;  1  Sw.  28; 
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2  Atk.  372 ;  6  T.  R  814 ;  2  Taunt.  109 ;  18  Ves.  421 ;  6  More, 
214;  Murfitt  v.  Jeasop,  94  HI.  158;  Brownfield  v.  Wihon,  78 
id.  467. 

-The  court  will  always  look  at  and  consider  the  circumstances 
under  which  the  testator  makes  his  will,  as,  the  state  of  his 
family,  their  relations  to  each  other  and  to  the  testator,  the 
state  of  his  property,  and  the  like.  3  Jarman  on  WiHs,  705, 
706. 

As  to  his  property,  see  1  Mer.  646 ;  7  Taunt.  105 ;  1  B.  & 
A.  550;  36.  &  C.  870. 

As  to  state  of  family,  see  3  B.  P.  C.  John.  257 ;  4  Burr, 
216 ;  4  B.  P.  C.  441 ;  3  B.  &  A.  657 ;  1  Jarman  on  Wills, 
734,  note  9. 

Messrs.  Lyman  &  Jackson,  for  the  appellees : 

By  the  will  of  Jerusha  Maxwell,  Joel  C.  Walter,  the  trustee 
and  executor  under  her  will,  had  power  to  sell  and  convey  the 
property  in  question.  His  deed  conveyed  the  title  to  appellees. 
Hamilton  v.  Hamilton,  98  111.  258 ;  Wicker  v.  Ray,  118  id.  472. 

It  is  a  well  settled  rule  of  construction  that  all  the  provisions 
of  a  will  should  be  given  effect  if  a  construction  can  be  adopted 
which  reconciles  and  gives  effect  to  all  its  provisions.  Dawes 
V.  Swan,  4  Mass.  208 ;  Schouler  on  Wills,  sees.  437,  438 ;  DiU 
V.  Bill,  1  Des.  237 ;  Mutter's  Estate,  38  Pa.  314 ;  Banta  v. 
Boyd,  118  ni.  186 ;  Dalton  v.  Scales,  2  Ired.  Eq.  521 ;  Brown- 
fieU  V.  Wilson,  78  111.  467. 

The  paramount  rule  of  construction  in  construing  wills  is, 
to  give  effect  to  the  intention  of  the  testator.  Schouler  on 
Wills,  sec.  476 ;  Stinson  v.  Vroman,  99  N.  Y.  74 ;  Hitchcock  v. 
Hitchcock,  35  Pa.  St.  393;   Wickmaii  v.  Sarnson,  5  Hare,  91. 

The  rule  of  construction  is,  that  a  later  clause  in  a  will 
must  be  deemed  to  affirm,  not  to  contradict,  an  earlier  clause, 
if  such  construction  can  fairly  be  given.  The  effort,  and  a 
natural  one,  is  to  reconcile  and  make  the  disposition  a  con- 
sistent whole,  for,  in  construing  doubtful  language,  that  inter- 
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pretation  should  be  preferred  which  gives  consistency  to  the 
whole  will,  rather  than  that  which  works  inconsistency.   Rose- 
boom  V.  Rosehoom,  81  N.  Y.  366 ;  Schouler  on  Wills,  sec.  474 
2  Jarman  on  Wills,  843 ;   Temple  v.  Sammis,  97  N.  Y.  629 
Trustees  v.  Kellogg,  16  id.  83 ;   Thornhill  v.  Hall,  2  C.  &  F.  22 
Mason  v.  Ely,  38  111.  138. 

The  power  to  sell  and  convey  was  given,  not  as  a  means  of 
division,  but  it  was  intended  to  be  exercised  whenever,  in  the 
judgment  and  discretion  of  the  trustee,  it  was  for  the  benefit 
of  the  estate.  Hamilton  v.  Hamilton,  98  111.  258 ;  Wicker  v. 
Ray,  118  id.  476. 

It  is  not  necessary  that  there  should  be  a  specific  authority 
given  to  the  trustee  to  enable  him  to  sell.  If  a  sale  is  neces- 
sary to  the  due  execution  of  the  trust,  it  will  always  be  inferred 
that  the  testator  means  to  give  to  the  person  directed  or  em- 
ployed every  authority  which  is  necessary  for  his  declared 
purpose.  Hill  on  Trustees,  733,  note  2 ;  2  Spence's  Eq.  Jur. 
366;  Going  v.  Emery,  16  Pick.  111. 

Thus,  where  there  is  a  direction  to  divide  and  pay  over  the 
shares  to  legatees,  where  a  literal  division  is  impracticable, 
implies  a  power  to  sell  for  the  purpose.  Winston  v.  Jones,  6 
Ala.  650. 

No  precise  form  of  words  is  necessary.  It  is  suflScient  that 
an  intention  to  give  the  power  is  shown.    Hill  on  Trustees,  733. 

When  a  testator  devises  property  in  trust,  to  a  trustee,  with 
full  and  plenary  powers,  the  legal  title  passes  to  the  trustee 
with  full  power  of  sale,  and  the  cestui  que  trust  will  take  only 
an  equitable  estate.  1  Lewin  on  Trusts,  219  ;  Watson  v.  Pear- 
son, 2  Exch.  693, 

Where  a  will  contains  any  direction  in  regard  to  the  dispo- 
sition of  real  estate,  or,  indeed,  any  other  provision  which  can 
not  reasonably  be  carried  into  effect  without  the  sale  of  the 
real  estate,  a  power  to  do  that  is  implied.  Oosling  v.  Carter, 
1  Coll.  C.  C.  644 ;  Bentham  v.  Wiltshire,  4  Mad.  44 ;  3  Redfield 
on  Wills,  138 ;  Williams  on  Executors,  (Am.  ed.)  726. 
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Mr.  Justice  Bakbb  delivered  the  opinion  of  the  Court : 

This  is  a  bill  for  partition,  exhibited  in  the  Superior  Court 
of  Cook  county,  by  Anson  B.  Jenks,  claiming  to  be  the  owner, 
as  trustee,  of  the  legal  title  in  fee  of  an  undivided  third  of 
certain  lands  lying  near  the  town  of  Pullman,  and  by  Charles 
Joel  Walter,  his  cestui  que  trust,  claiming  the  equitable  title  in 
fee  of  said  third  interest  in  said  lands.  The  defendants  in 
the  bill  are  Huntington  W.  Jackson  and  David  E.  Lyman,  who 
are  in  possession  and  claim  title  as  owners  in  fee  of  the  whole 
of  said  lands  under  the  wills  of  Dr.  Philip  Maxwell,  deceased, 
and  of  his  widow,  Jerusha  Maxwell,  deceased,  by  virtue  of  a 
sale  and  conveyance  by  Joel  C.  Walter,  executor  and  trustee 
under  the  will  of  said  Jerusha  Maxwell,  to  one  E.  Kellogg 
Beach,  and  mesne  conveyances  from  said  Beach  to  them. 

The  lands  in  question  were  patented  by  the  United  States 
to  said  Dr.  Philip  Maxwell,  who  died  in  1859,  having  devised 
his  entire  estate,  real  and  personal,  to  said  Jerusha  Maxwell, 
for  life,  with  power  in  her  to  devise  and  dispose  of  the  same  by 
her  last  will  and  testament.  In  November,  1870,  said  Jerusha 
Maxwell  made  her  last  will  and  testament.  At  that  time  she 
owned  a  considerable  amount  of  personal  property  in  her  own 
right,  but  subsequently,  in  the  great  fire  of  1871,  the  building 
on  the  premises  known  as  No.  79  Clark  street,  Chicago,  which 
was  a  part  of  the  property  covered  by  the  power  in  her  hus- 
band's wiQ,  was  destroyed,  and  in  rebuilding,  she  expended 
some  $15,000  of  her  separate  property,  and  likewise  became 
indebted  to  her  son-in-law,  Joel  C.  Walter,  in  about  $29,000, 
for  advances.  At  the  time  of  her  death,  in  1875,  she  left 
about  $30,000  in  personal  property,  and  the  real  estate  which 
was  the  subject  of  the  power  in  her  husband's  will,  and  con- 
sisted principally  of  unimproved  lands,  was  of  the  value  of 
about  $175,000,  but  it  was  incumbered  with  back  taxes,  which 
were  liens  upon  it,  to  the  amount  of  something  over  $6000. 

The  first  item  of  the  will  of  said  Jerusha  Maxwell  merely 
made  provision  for  several  comparatively  small  bequests  of 
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money.  The  present  controversy  turns  upon  the  construction 
to  be  given  to  the  second,  fourth  and  fifth  items  of  said  will. 

The  cause  was  heard  in  the  Superior  Court  upon  bill,  answer, 
replication  and  proofs,  and  the  court  found  the  issues  for  the 
defendants,  and  dismissed  the  bill  for  want  of  equity.  From 
the  decree  dismissing  the  bill,  the  complainants  therein  prose- 
cute this  appeal. 

The  contention  of  appellants  is,  that  under  the  will  of 
Jerusha  Maxwell,  the  title  to  one-third  of  said  lands  sought  to 
be  partitioned,  vested  in  Alonzo  J.  Willard,  trustee  for  Charles 
Joel  Walter,  and  passed  to  Anson  B.  Jenks,  his  successor  in 
trust,  and  that  said  Jenks,  as  trustee,  is  now  the  owner  of  the 
same.  The  contention  of  appellees  is,  that  by  said  will  said 
lands  were  devised  to  Joel  C.  Walter,  as  trustee,  with  power  to 
sell  and  convey  the  same,  and  that  he  exercised  such  power 
by  the  sale  and  conveyance  to  Beach,  from  whom,  by  mesne 
conveyances,  they  acquired  title. 

The  rule  which  controls  all  others  in  the  interpretation  of 
wills  is,  that  the  intention  of  the  testator  or  testatrix,  to  be 
gathered  from  the  entire  will,  must  govern.  Such  intention  is 
not  to  be  ascertained  from  any  particular  word  or  expression 
used  in  the  instrument,  but  is  to  be  collected  from  all  the  words 
and  all  the  provisions  considered  as  a  whole.  At  the  same 
time,  if  it  is  possible,  full  effect  must  be  given  to  every  word 
and  every  clause  of  the  will.  The  rejection  of  one  clause  to 
uphold  another  is  a  desperate  remedy,  to  be  resorted  to  only  in 
case  pi  necessity.  While,  where  two  clauses  are  diametrically 
opposed  to  each  other  and  are  wholly  irreconcilable,  the  later 
must  prevail,  on  the  presumption  it  was  intended  to  modify 
or  abrogate  the  former  provision,  yet  such  later  clause,  if  such  a 
construction  can  fairly  be  given  it,  should  be  deemed  to  aflSrm, 
and  not  to  contradict,  the  earlier  clause.  So,  also,  while  the 
general  rule  is,  that  words  used  in  one  part  of  a  will  must  be 
understood  in  the  same  sense  when  used  elsewhere  in  the  same 
instrument,  yet  where  there  is  something  in  the  context  which 
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makes  a  different  meaning  imperative,  as  that  otherwise  the 
actual  intention  of  the  testator  or  testatrix  would  be  defeated, 
or  a  prior  provision  expressed  in  clear  and  decisive  terms  would 
be  rendered  inoperative,  the  courts  will  presume  such  words 
were  used  in  different  senses,  when  such  different  senses  are 
not  strained  or  unnatural,  do  no  violence  to  the  language  used, 
lead  to  a  reasonable  conclusion,  and  harmonize  otherwise  in- 
consistent provisions. 

There  are,  so  to  speak,  four  trusts  created  by  this  will  in 
respect  to  property.  There  were  three  surviving  children  of 
Ophelia,  the  late  wife  of  Joel  C.  Walter,  and  they  were  Philip 
E.  Walter,  Ida  Ophelia  Walter  and  Charles  Joel  Walter;  and 
by  item  2  of  her  will  the  testatrix  devised  and  bequeathed 
all  her  property  and  estate  which  belonged  to  her  in  her  own 
right,  to  said  children,  in  equal  shares.  The  shares  of  the  two 
first  mentioned  children  in  such  property  were  given  directly 
to  them,  but  in  regard  to  the  share  of  Charles  Joel  Walter 
therein,  it  was  directed  that  it  should  "be  vested  in  a  trustee 
for  him,  as  hereinafter  provided."  The  reference  here,  and 
that,  too,  in  connection  with  the  disposition  to  be  made  of  the 
share  of  Charles  J  oel  in  the  separate  property  of  the  testatrix, 
is  to  item  5  of  the  will,  and  on  turning  to  said  item  5,  it 
is  seen  that  it  is  recited  therein  that  said  Charles  Joel  Walter 
"has  shown  indications  of  not  being  in  his  right  mind,"  and 
provision  made  that  his  "entire  share  or  shares,  under  the 
wUl,  shall  go  to  and  be  vested  in  a  trustee,"  and  that  Alonzo 
J.  Willard  is  nominated  and  appointed  to  be  such  trustee. 
Whatever  may  be  the  other  trusts  created  by  the  will,  there 
can  be  no  question  but  that  said  items  2  and  5,  taken  and 
considered  together,  show  that  it  was  the  intention  of  the 
testatrix  that  a  share  in  the  property  owned  by  her  in  her  own 
right  should  vest  in  said  Willard,  in  trust  for  said  Charles  Joel 
Walter. 

Item  4  of  the  vrill  contains  three  distinct  clauses  or  provi- 
sions.    The  first  of  these  clauses  creates  what  may,  for  con- 
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venience,  be  designated  the  second  trust  of  the  will,  and  in 
which  trust  all  three  of  the  children  of  Ophelia,  late  wife  of 
said  Joel  C.  Walter, — L  e.,  Philip  E.,  Ida  Ophelia  and  Charles 
Joel  Walter, — are  cestuis  que  trust;  and  the  second  of  said 
clauses  creates  what  may  be  denominated  the  third  trust,  it 
being  a  trust  for  the  benefit  of  said  Ida  Ophelia  Walter,  only. 
The  first  clause  or  provision  of  said  item  4  refers  to  the  power 
donated  by  the  will  of  the  deceased  husband  of  the  testatrix, 
and  in  execution  of  said  power,  devises  and  bequeathes  all  the 
property  and  estate  whatsoever,  covered  by  the  said  power,  to 
Joel  C.  Walter,  in  trust  for  the  children  of  Ophelia,  his  late 
wife,  in  equal  shares.  The  second  clause  of  the  same  item 
provides  that  the  share  "allotted"  to  Ida  Ophelia  Walter  shall 
be  held  in  trust  for  her  "as  aforesaid,"  so  that  after  her  arrival 
at  lawful  age  the  net  annual  income  "thereof"  shall  be  paid 
to  her  during  her  life,  and  that  upon  her  death  the  full  legal 
title  to  the  share  so  allotted  to  her  or  for  her  benefit,  "as  afore- 
said," shall  at  once  vest  in  her  heirs-at-law  other  than  her 
husband.  Both  of  the  trusts  created  by  this  "item  4"  are  in 
the  property  and  estate  held  by  the  testatrix  under  the  power. 
One  of  them  is  for  the  benefit  of  all  three  of  the  children,  and 
the  other  for  the  individual  benefit  of  Ida  Ophelia.  Joel  C. 
Walter  is  designated  as  the  trustee  in  respect  to  both  of  these 
trusts, — in  respect  to  the  first,  in  express  words  and  by  lan- 
guage which  is  specific  in  its  terms ;  in  respect  to  the  trust  for 
the  benefit  of  Ida  Ophelia,  by  the  repeated  use  of  the  words 
"as  aforesaid,"  in  the  particular  connections  in  which  they  are 
found.  It  is  plain,  also,  that  the  first  of  the  trusts  reposed 
in  him  includes  all  the  property  and  estate  under  the  power, 
and  that  the  other  of  said  trusts  merely  covers  such  portion 
of  said  property  and  estate  as  may  be  "allotted"  to  said  Ida 
Ophelia  as  "her  share." 

The  third  clause  or  provision  of  said  item  4  is :  "The  trustee 
♦  ♦  ♦  under  this  item  of  my  will  shall  have  power  to  make 
division  of  the  property  covered  by  the  same,  to  receive  the 
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interest,  income,  rents  and  profits  thereof,  to  pay  taxes  and 
all  other  charges  thereon,  make  repairs  and  improvements, 
sell  and  convey,  and  do  all  other  acts  which  may  he  necessary 
and  proper  to  fully  execute  the  trust  reposed  in  him."  This 
third  clause  is  to  be  read  in  connection  with  and  as  having 
application  to  both  the  other  provisions  or  clauses  of  item  4, 
and  as  bearing  upon  the  powers  conferred  by  the  will  upon 
the  trustee  in  respect  to  both  of  the  trusts  created  by  the  item. 
Its  language  is,  "the  trustee  *  *  *  under  this  item  of  my 
will."  Who  is  the  trustee  under  said  item?  Plainly,  Joel  C. 
Walter.  He  is  the  only  trustee  named  in  said  item.  But  he 
is  nominated  trustee  in  respect  to  two  distinct  trusts,  both 
trusts  being  provided  for  in  the  same  item.  The  clause  does 
not,  in  terms,  designate  with  reference  to  which  of  the  trusts 
mentioned  in  the  item  the  powers  enumerated  therein  are 
given.  In  fact,  they  are  conferred  upon  him  as  "trustee" 
"under  this  item."  In  other  words,  they  are  not  confined  to 
his  trusteeship  under  the  one  trust  or  the  other,  but  are  to  be 
held  donated  to  him  as  trustee  under  each  and  both  of  the 
trusts,  so  far  as  they  are  capable  of  application  to  both  or 
either.  Very  evidently  these  powers  were  not  donated  to  him 
solely  as  trustee  of  the  share  allotted  to  Ida  Ophelia,  for  the 
"power  to  make  division  of  the  property  covered  by  the  item" 
there  would  be  no  occasion  or  opportunity  to  invoke  in  the 
execution  of  the  provisions  of  the  will  in  respect  to  said  share, 
after  it  was  once  set  apart  to  her,  and,  manifestly,  said  power 
was  intended  for  the  purpose  of  enabling  the  trustee  to  make 
division  of  all  the  property  and  estate,  under  the  power  in  the 
will  of  Dr.  Maxwell,  among  the  beneficiaries  designated  in  the 
will  of  his  widow.  If  the  powers  enumerated  in  item  4  are 
to  be  restricted  to  one,  only,  of  the  trusts  under  said  item, 
then  it  is  plain  they  must  be  confined  to  the  trust  which  has 
for  its  subject  the  whole  of  the  property  and  estate.  But  we 
are  inclined  to  the  opinion,  that  while  the  power  to  make  divi- 
sion was  designed  to  and  only  could  apply  to  the  trust  cover- . 
23— laviLii. 
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ing  the  whole  property,  yet  that  the  other  enumerated  powers 
were  donated  in  respect  to  both  of  the  trusts.  The  phrase- 
ology of  this  third  clause  of  the  item,  as  well  as  the  general 
scope  and  intention  of  the  will,  seems  to  indicate  this.  The 
trustee  or  trustees  of  the  allotted  share  of  Ida  Ophelia  would 
be  a  trustee  or  trustees  under  "this  item," — ^the  4th, — of  the 
will.  "The  property  covered  by  the  same"  (item)  would  in- 
clude said  share  as  well  as  the  whole  property.  The  subse- 
quent words,  "thereof"  and  "thereon,"  refer  to  the  property 
covered  by  the  item, — i.  e,,  both  all  the  property  devised  and 
bequeathed  to  Joel  C.  Walter  and  the  allotted  share  of  Ida 
Ophelia,  and  in  the  concluding  words  of  the  sentence  the  ref- 
erence is  to  other  acts  in  execution  of  "the  trusts"  reposed, 
(not  the  trust  reposed,)  thereby  indicating  it  was  the  intention 
to  give  the  powers  in  respect  to  both  trusts,  and  .that  there 
was  only- a  failure  so  to  do,  to  the  extent  that  one  of  said 
powers, — ^that  of  making  division, — was  inapplicable,  under 
the  scheme  of  the  will,  to  the  trust,  the  subject  of  which  was, 
solely,  the  allotted  share  of  Ida  Ophelia. 

Having,  for  the  present,  regard  only  to  this  item  4  of  the 
will,  it  seems  to  us  very  clear  therefrom,  that  it  was  the  in- 
tention of  the  testatrix  to  vest,  immediately  upon  her  death, 
all  the  property  and  estate  covered  by  the  power  in  the  will  of 
her  deceased  husband,  in  Joel  C.  Walter,  in  trust  for  the  chil- 
dren of  the  deceased  wife  of  said  Joel  C,  in  equal  shares,  and 
to  give  power  to  said  trustee  to  receive  the  interest,  income, 
rents  and  profits  thereof,  and  pay  the  taxes  and  other  charges 
thereon,  and,  in  his  discretion,  make  repairs  and  improvements 
on,  and  sell  and  convey,  said  property  and  estate,  and  finally 
make  division  between  the  beneficiaries,  thereby  ending  the 
general  trust  covering  the  whole  property,  wherein  all  the  chil- 
dren were  cestuis  qtie  trust.  The  division  being  made  by  such 
trustee,  and  the  property  apportioned  and  set  apart  to  the 
several  beneficiaries,  this  item  further  provides,  that  "the  share 
allotted  to  Ida  Ophelia  Walter"  "shall  be  held  in  trust  for 
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her,  as  aforesaid."    How  held  in  trust  for  her  "as  aforesaid?" 
Evidently  by  Joel  C.  Walter,  and,  upon  his  death,  by  the  ex- 
ecutors and  trustees  of  his  last  will  and  testament.     If  the 
whole  matter  stood  upon  this  item  4:  alone,  then,  upon  the 
division  of  the  property,  the  share  of  Ida  Ophelia  would  re- 
main in  the  same  trustee  named  in  the  general  trust,  but 
under  a  diflFerent  trust,  and  the  shares,  as  allotted,  of  Pliilip  E. 
and  Charles  Joel,  would  vest  in  said  Philip  E.  and  Charles 
Joel,  respectively.     But,  as  we  have  already  seen,  it  was  pro- 
vided in  item  5  of  the  will,  that  as  Charles  Joel  had  shown 
indications  of  not  being  in  his  right  mind,  "his  entire  share 
or  shares,"  under  the  will,  should  go  to  and  be  vested  in  a 
trustee,  and  that  Alonzo  J.  Willard  was  appointed  such  trustee. 
When  would  the  entire  share  or  shares  of  Charles  Joel  vest  in 
Willard,  as  trustee  ?    Unless  otherwise  provided,  a  will  speaks 
from  the  death  of  the  testator  or  testatrix.     In  respect  to  the 
share  of  Charles  Joel  in  the  property  of  the  testatrix  owned 
in  her  own  right,  and  mentioned  in  item  2,  the  will,  in  this 
item  5,  does  so  speak.      But  it  does  not  necessarily  speak 
from  that  time,  in  regard  to  the  share  of  Charles  Joel  in  the 
property  under  the  power,  with  which,  and  which  only,  item 
4  deals.     It  is  to  be  noted,  that  it  is  only  in  this  first  part 
of  item  5,  and  in  speaking  of  the  vesting  of  titles  in  the 
trustee  for  said  Charles  Joel,  the  expression,  "share  or  shares," 
is  used,  instead  of  the  word  "share,"  alone.      The  words, 
"shall  go  to  and  be  vested  in  a  trustee,"  evidently  have  ref- 
erence to  both  the  share  in  the  property  out  of  the  power, 
and  the  share  in  the  property  .under  the  power,  and  the  con- 
clusion, from  such  expression,  would  ordinarily  be,  that  the 
title  to  both  shares  vested  in  such  trustee  immediately  upon 
the  death  of  the  "testatrix.     But  it  is  manifest  this  result  can 
not  be  accomplished  in  respect  to  the  share*  in  the  property 
under  the  power,  until  a  division  is  made  by  the  general 
trustee,  without  completely  ignoring  the  express  provision  of 
item  4,  devising  and  bequeathing  aU  the  property  and  estate 
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covered  by  the  power,  to  Joel  C.  Walter.  The  principle  that 
should  govern  is,  to  give  eflFect  to  both  items  4  and  5,  and 
carry  out  the  intention  of  the  testatrix,  as  gathered  from  all  the 
words  and  all  the  provisions  of  the  will,  considered  as  a  whole. 
The  titles  to  both  shares  of  Charles  Joel  Walter  are  eventually 
to  vest  in  the  trustee  named  in  item  5,  but  the  will  does  not, 
in  express  language,  designate  the  time  or  times  when  they 
shall  so  vest,  and  in  order  to  carry  into  effect  the  substantial 
requirements  of  the  will,  it  is  necessary  to  hold  that  one  of 
these  shares  is  an  undivided  share,  and  vests  immediately, 
and  that  the  other  is  an  allotted  share,  which  can  vest  only 
when  a  division  is  made  by  the  general  trustee  of  the  property 
under  the  power,  and  the  respective  shares  therein  of  the 
several  children  ascertained  and  set  apart.  This  construction 
merely,  and  in  respect  to  one,  only,  of  the  two  shares  in 
property  covered  by  it,  postpones  the  operation  of  the  trust 
created  by  item  6,  and  a  different  construction  would  wholly 
nullify  and  destroy  an  explicit  provision  contained  in,  and  a 
clearly  expressed  trust  created  by,  item  4. 

The  objections  urged  to  the  view  of  the  will  we  have  taken 
are  not  of  controlling  weight.  We  see  no  valid  reason  why 
there  may  not  be  two  trustees  and  two  separate  and  distinct 
trusts  in  regard  to  a  portion  of  the  property  covered  by  the 
power,  if  only  these  trusts  are  so  arranged,  in  regard  to  time 
and  otherwise,  as  that  there  shall  be  no  clashing.  Here,  the 
general  trust  which  vested  in  Joel  C.  Walter  naturally  and 
necessarily  ended  when  he  made  a  division  of  the  property  in 
accordance  with  the  express  power  given  him  in  that  behalf. 
Then,  and  not  until  then,  did  the  share  of  Charles  Joel  Walter 
in  the  estate  of  Philip  Maxwell  vest  in  the  trustee  named  in 
item  5  of  the  will,  and  then,  and  not  until  then,  was  fully 
accomplished  the  intention  of  the  will  in  respect  to  "the  entire 
share  or  shares"  designed  for  the  benefit  of  said  Charles  Joel, 
which  was,  that  they  should  go  to  and  be  vested  in  the  trustee 
nominated  in  said  item.     We  see  nothing  inconsistent  in  the 
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provision  that  Joel  C.  Walter,  while  he  is  trustee  of  the  whole 
of  the  property  covered  by  the  power,  shall  have  power  to  sell 
and  convey,  and  that  Willard,  trustee  for  Charles  Joel,  after 
the  aDotment  and  distribution,  shall  have  power  "to  sell  and 
convey  any  property  belonging  to  the  share  of  Charles  Joel, 
when,  in  his  discretion,  it  shall  appear  necessary  and  proper 
BO  to  do." 

It  is  no  doubt  true,  that  the  testatrix,  in  the  disposition  of 
the  property,  was  anxious  to  secure  Charles  Joel  Walter  an 
ample  support.  But  it  is  to  be  borne  in  mind,  that  under  the 
will  his  interest  in  her  separate  property  was  to  vest  imme- 
diately in  the  trustee  appointed  to  act  in  his  behalf;  that  at 
the  time  she  made  the  will,  (in  1870,)  the  Clark  street  build- 
ing had  not  been  destroyed  by  fire,  and  consequently  she  had 
not  expended  $15,000  of  her  own  means  in  rebuilding,  and 
bad  not  borrowed  nearly  $30,000  for  the  same  purpose,  and 
that  the  $6000  of  back  taxes  were  not  then  due  and  unpaid* 
on  the  property  of  her  deceased  husband.  Consequently,  the 
income  to  be  derived  from  the  one-third  of  her  separate  prop- 
erty, as  it  then  stood,  would  have  been  quite  considerable. 
And,  besides  this,  said  trustee  was  authorized  to  encroach 
upon  the  principal  of  the  fund  derived  from  said  property, 
the  provision  of  the  will  being,  that  he  should  "see  that  the 
said  Charles  Joel  is  properly  maintained  and  amply  provided 
for  out  of  said  property  held  hereunder  by  said  trustee,  he 
using  such  an  amount  for  that  purpose  as,  in  his  discretion, 
shall  seem  best."  The  testatrix  had  the  utmost  confidence  in 
the  integrity,  sound  judgment  and  business  qualifications  of 
Joel  C.  Walter.  This  is  shown,  not  only  by  the  provisions  of 
the  will  itself,  but  conclusively  appears  from  the  e\adence 
dehiyrs  the  will.  She  therefore  gave  him  plenary  power  over 
the  entire  estate  derived  from  her  husband,  until  a  division 
thereof  was  made,  and  she  left  it  largely  to  his  discretion  to 
determine  the  time  and  the  manner  of  making  such  division. 
The  property  under  the  power  was  of  the  value  of  some 
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$175,000,  and  was,  with  the  exception  of  the  house  and  lot 
on  Clark  street,  and  a  dwelling  house  at  Lake  Geneva,  unim- 
proved, and  afforded  no  income,  and  the  charges  thereon,  for 
taxes  and  otherwise,  were  very  considerable.  She,  therefore, 
not  only  authorized  him  to  receive  the  interest,  income,  rents 
and  profits,  and  pay  the  taxes  and  other  charges,  but  also  to 
make  repairs  and  improvements,  and  sell  and  convey,  and  do 
all  other  acts  necessary  and  proper  to  fully  execute  the  trust 
reposed  in  him.  The  power  given  him  to  sell  and  convey 
was  not,  in  terms,  confined  to  such  sales  or  conveyances  as 
might  enable  him  to  make  a  division  or  partition,  but  there 
being  express  authority  to  repair  and  improve,  he  had  a  clear 
right  to  make  sales,  for  the  purpose  of  making  repairs  or  im- 
provements upon  the  unsold  portions  of  the  estate,  and  also 
for  the  purpose  of  paying  taxes  an&  other  charges  thereon. 

In  our  opinion,  no  one  of  the  four  trusts  created  by  this 
^ill  are  mere  naked  or  passive  trusts,  but  all  of  them  are 
active  trusts.  One  of  them  is  in  all  of  the  property  under 
the  power,  and  is  for  the  benefit  of  all  of  the  children  of  the 
deceased  Ophelia,  and  is  vested  in  Joel  C.  Walter,  as  trustee. 
Another  of  them  begins  when  the  share  of  Ida  Ophelia  is 
allotted,  and  is  only  in  the  share  so  allotted,  and  is  in  'the 
same  trustee.  Another  of  the  trusts  of  the  will  is  imposed 
upon  Alonzo  J.  Willard,  as  trustee,  and  begins  when  the  tes- 
tatrix dies,  and  at  first,  and  prior  to  the  division  of  the  estate 
under  the  power,  is  confined  to  the  share  of  Charles  Joel  in 
the  property  owned  by  the  testatrix  in  her  own  right ;  and  the 
remaining  trust  is  in  the  share  of  said  Charles  Joel  in  the 
property  under  the  power,  and  only  vests  in  Willard  after 
the  allotment  made, — and  these  two  latter  trusts,  except  in 
respect  to  the  properties  which  are  the  subjects  of  such  trusts, 
and  the  times  when  the  titles  thereto,  respectively,  vest  in  said 
Willard,  are  really  and  in  fact  one  and  the  same  trust. 

In  October,  1879,  Joel  C.  Walter,  as  executor  and  trustee, 
sold  and  conveyed  the  land,  an  undivided  one-third  interest  in 
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which  is  here  in  controversy,  for  the  consideration  of  $11,900, 
which  was  then  its  full  value.  There  is  no  question  of  fraud 
involved  in  the  case.  The  trust  estate,  and  the  beneficiaries 
therein,  received  the  benefit  of  the  consideration  money.  There 
was  ample  power  in  Joel  C.  Walter,  the  trustee,  under  the 
powers  donated  him  by  the  will  of  Jerusha  Maxwell,  to  make 
the  sale  and  conveyance,  and  by  his  deed  the  title  to  the  whole 
interest  in  the  land  passed  to  Beach,  and  through  him  to 
appellees. 

The  Superior  Court  properly  dismissed  the  bill  of  appellants 
for  want  of  equity  therein,  and  the  decree  of  that  court  is  af- 


firmed. 


Judgment  affirmed. 


The  City  of  Springfield 

V, 

A.  W.  Sale  et  al. 

Filed  at  Springfield  January  24, 1889. 

1.  SpegiaIi  assessment— omendmcni  of  aaaeanment  roll.  On  appli- 
cation by  a  city  to  the  county  court  to  confirm  special  assessments  of 
benefits  upon  lots  by  the  construction  of  a  sewer,  tlie  caption  to  the 
assessment  roll  returned  by  the  commissioners  appeared  as  their  "as- 
sessment of  a  special  tax,"  etc.:  Ileld,  that  the  designation  as  of  a  special 
tax  was  a  clerical  error,  and  that  an  amendment  of  the  caption  to  make 
it  conform  to  the  fact  was  properly  allowed. 

2.  Same— /or  cofisfrufiton  of  sewer — aaseHsmeni  limited  to  benefits.  In 
a  proceeding  for  special  assessment  of  contiguous  property  for  the 
construction  of  a  sewer,  it  is  the  duty  of  the  commissioners  to  examine 
the  locality  where  the  proposed  improvement  is  to  be  made,  and  each 
contiguous  tract  of  land  or  lot  affected  thereby,  to  determine  the  amoimt 
of  special  benefits  accruing  from  such  improvement,  and  apportion  the 
cost  thereof,  not  exceeding  the  amount  of  special  benefits,  upon  the 
several  lots,  in  the  proportion  that  they  will  be  severally  benefited. 

3.  No  lot  or  tract  of  land  can  be  assessed  any  greater  sum  than  it 
is  specially  benefited  by  the  proposed  improvement.  There  must  be 
assessed  to  each  lot  the  special  benefit  it  will  derive  from  the  improve- 
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meDt,  and  if  a  sulflcient  sum  is  not  thereby  raised  to  make  the  improve- 
ment, the  residue  must  be  paid  out  of  the  general  funds  of  the  city. 
A  report  of  the  commissioners  that  they  have  assessed  the  expense  of 
the  improvement  according  to  the  frontage  of  the  contiguous  lots, 
"Without  finding  that  the  special  benefits  are  in  that  proportion,  will 
not  be  a  compliance  with  the  law. 

4.  Sam£ — basis  for  ascertaining  benefits — correcting  assessment.  The 
law  has  not  prescribed  what  basis  for  ascertaining  the  benefits  shall 
be  adopted  by  the  commissioners,  but  ample  provision  is  made  for  the 
correction  of  errors  in  the  assessment.  The  county  court  may  change, 
alter  or  annul  the  assessment,  and  when  the  roll  is  corrected,  it  is  the 
duty  of  the  court  to  confirm  the  same  by  its  order. 

6.  Same — report  of  commissioners  as  to  mode  of  assessment — will  not 
vitiate,  where  the  fact  appears.  The  fact  that  the  commissioners,  in  their 
report,  gave  the  frontage  of  the  lots  upon  the  street,  or  that  they  as- 
sessed against  each  lot  the  exact  cost  of  the  sewer  in  front  of  the  same, 
will  not,  of  itself,  vitiate  the  assessment,  when  it  appears  that  they  de- 
termined that  the  benefit  to  each  lot  was  equal  to  the  cost  of  the  sewer 
in  front  of  such  lot. 

6.  Same — of  the  ordinance — sufficiency— former  decision.  The  case  of 
City  of  Springfield  v.  Mathus  et  at.  124  111.  90,  in  relation  to  the  suffi- 
ciency of  an  ordinance  for  the  construction  of  a  sewer  by  special  as- 
sessment, is  cited  and  followed. 

Appeal  from  the  County  Court  of  Sangamon  county;  the 
Hon.  James  H.  Matheny,  Judge,  presiding. 

Mr.  C.  L.  Conkling,  and  Mr.  Joseph  M.  Grout,  for  the  ap- 
pellant : 

Under  section  1,  article  9,  of  the  general  law  relating  to 
cities  and  villages,  the  city  has  power  to  make  the  improve- 
ment wholly  by  special  assessment,  and  without  any  part  of 
the  expense  being  paid  by  the  public.  (Ricketts  v.  Hyde  Park, 
85  111.  112.)  It  may  determine  what  the  public  or  the  prop- 
erty shall  pay.  People  v.  Sherman,  83  HI.  166 ;  Watson  v. 
Chicago,  115  id.  78. 

The  only  restriction  is,  that  the  assessment  shall  not  exceed 
the  benefits. 

As  to  the  suflBciency  of  the  ordinance,  see  section  19,  article 
9,  of  the  City  and  Village  act ;  Hyde  Park  v.  Spencer,  118  Dl. 
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457 ;  Hyde  Park  v.  Borden,  %4c  id.  33 ;  Lake  v.  Decatur,  91  id. 
599 ;  Fobs  v.  Chicago,  56  id.  354 ;  Street  Railway  Co.  v.  Jack- 
sonviUe,  114  id.  562;  Levy  v.  Chicago,  113  id.  650. 

Messrs.  Patton,  Hamilton  &  Shutt,  Messrs.  Gross  &  Broad- 
well,  and  Mr.  H.  A.  Stevens,  for  the  appellees : 

The  assessment  was  made  on  the  basis  of  the  frontage  of 
the  contiguous  property,  and  not  upon  the  special  benefits. 
Wright  v.  Chicago,  46  111.  44. 

Such  assessments  must  be  based  on  and  not  exceed  the  spe- 
cial benefits.  Lamed  v.  Chicago,  34  HI.  203 ;  Chicago  v.  Baer, 
41  id.  310;  Canal  Trustees  v.  Chicago,  12  id.  403  ;  Eev.  Stat, 
chap.  24,  sec.  140;  Cooley  on  Taxation,  454,  418. 

The  ordinance  is  void  because  it  fails  to  specify  the  nature, 
character  and  description  of  the  sewer,  and  attempts  to  dele- 
gate authority  to  the  city  engineer.  Eev.  Stat.  chap.  24,  sec. 
135 ;  City  of  Sterling  v.  Gait,  117  111.  20 ;  Levy  v.  Chicago,  113 
id.  650 ;  Hyde  Park  v.  Spencer,  118  id.  457 ;  Kankakee  v.  Pot- 
ter, 119  id.  327. 

Per  Curiam  :  This  was  an  application  by  the  city  of  Spring- 
field to  the  county  court  for  confirmation  of  the  special  as- 
sessment in  a  proceeding  by  the  city  to  construct  a  sewer  in 
Walnut  street,  in  said  city.  The  county  court  refused  con- 
firmation, and  dismissed  the  petition,  and  the  city  appealed. 

Two  objections  are  urged  to  the  proceedings  for  special  as- 
sessment, and  which,  it  is  said,  render  them  invalid.  As  stated 
by  counsel  for  appellees,  the  two  points  made  against  the  val- 
idity of  the  proceedings,  are :  "First,  that  the  case,  as  made 
in  the  county  court,  failed  to  show  proper  assessments;" 
and,  "second,  that  the  ordinance  was  void,  because  it  did  not 
suflBciently  specify  and  describe  the  sewer  proposed  to  be  con- 
structed." 

The  assessment  roll  returned  by  the  commissioners  was  im- 
properly returned  by  them,  as  appeared  in  the  caption  thereof, 
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as  their  "assessment  of  a  special  tax,"  etc.  This  was  mani- 
festly a  clerical  error,  and  after  filing  the  roll  in  the  county 
court,  it  was,  by  leave  of  the  court,  amended  by  the  commis- 
sioners, so  as  to  show  it  to  be  an  assessment  for  special  benefits, 
etc.  The  commissioners  had  properly  certified  the  assessment, 
and  the  amendment  of  the  caption,  to  make  it  conform  to  the 
fact,  was  entirely  proper. 

It  is  urged,  however,  that  the  assessment  was  not  in  pro- 
portion to  the  benefits  accruing  to  the  several  lots  from  the 
public  improvement  proposed,  but  was  made  by  the  commis- 
sioners in  proportion  to  the  frontage  of  such  lots  upon  the 
street  in  which  the  sewer  was  to  be  constructed.  This  con- 
tention arises  from  the  fact  that  the  commissioners,  in  their 
report,  gave  the  frontage  of  ^ch  lot  upon  said  street,  and 
assessed  the  cost  of  building  the  sewer  in  front  of  the  lots 
upon  the  same,  respectively,  and  determining  that  the  cost  of 
constructing  the  sewer  at  the  street  and  alley  intersections 
should  be  borne  by  the  city.  It  was  the  duty  of  the  commis- 
sioners to  examine  the  locality  where  the  proposed  improve- 
ment was  to  be  made,  and  each  contiguous  tract  of  land  and  lot 
affected  thereby,  determine  the  amount  of  special  benefits  ac- 
cruing from  such  improvement,  and  appoi:tion  the  cost  thereof, 
not  exceeding  the  amount  of  special  benefit,  upon  the  several 
lots,  in  the  proportion  that  they  were  severally  benefited.  In 
proceedings  for  special  assessment  of  contiguous  property,  no 
lot  or  tract  of  land  can  be  assessed  any  greater  sum  than  it  is 
specially  benefited  by  the  proposed  improvement.  There  must 
be  assessed  to  each  lot  the  special  benefit  it  will  derive  from 
the  improvement,  and  if  a  suflBcient  sum  is  not  thereby  raised 
to  make  the  improvement,  the  residue  must  be  paid  out  of 
the  general  funds  of  the  municipality.  A  report,  therefore, 
of  commissioners,  that  they  have  assessed  the  expense  of  the 
improvement  according  to  the  frontage,  without  finding  that 
the  special  benefits  are  in  that  proportion,  would  not  be  in 
compliance  with  the  law.     Cooley  on  Taxation,  454 ;  City  of 
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Chicago  v.  Lamed  et  al.  34  111.  203 ;  City  of  Chicago  v.  Boer, 
41  id.  310. 

The  facts,  however,  do  not  sustain  the  contention  of  counsel. 
The  assessment  was  for  special  benefits  accruing  to  each  of 
the  lots  named  in  the  assessment  roll,  from  the  proposed  pub- 
lic improvement.  The  fact  that  in  the  report  the  commis- 
sioners gave  the  frontage  of  the  lots  upon  the  street,  or  that 
they  assessed  against  each  lot  the  exact  cost  of  the  sewer  in 
front  of  the  same,  vrill  not,  of  itself,  vitiate  the  assessment.  It 
would  seem  that  the  commissioners  detei*mined  that  the  benefit 
to  appellees'  lots  was  equal  to  the  cost  of  the  sewer  in  front 
of  the  same,  and  charged  the  amount  thereof  upon  such  lot. 
If  so,  it  is  impossible  for  us  to  say  that  the  assessment  was  not 
faii'ly  and  impartially  made  for  benefits  accruing  to  said  lots. 
What  basis  for  ascertaining  benefits  shall  be  adopted  by  the 
commissioners  is  not  prescribed  by  the  law.  Ample  provision 
is  made  for  the  correction  of  errors  in  the  assessment,  by  the 
statute,  (sec.  31,  art.  9,  of  general  Incorporation  act,)  and  the 
county  court  was  authorized  to  modify,  alter,  change  or  annul 
the  assessment,  and  make  all  such  orders  as  might  be  neces- 
sary to  a  just  and  true  assessment  of  the  benefits.  (Ibid, 
sec.  33.)  When  the  roll  is  corrected  in  the  manner  provided 
by  statute,  it  is  then  the  duty  of  the  court  to  confirm  the  same 
by  its  order.  There  was  no  such  error  in  the  return  of  the 
assessment  by  the  commissioners,  as  would  authorize  the  dis- 
missal of  the  proceedings  in  the  county  court. 

In  respect  of  the  second  point  made,  that  the  ordinance  is 
void  because  it  did  not  sufi&ciently  specify  and  describe  the 
sewer  proposed  to  be  constructed,  it  need  only  be  said,  that 
the  same  ordinance,  in  all  essential  particulars,  was  before 
this  court  in  City  of  Sprinafield  v.  Mathus  et  al.  124  111.  90, 
and  was  there  sustained.  Indeed,  a  reading  of  the  two  ordi- 
nances wall  show  them  to  be  substantially  identical.  The 
reports  of  the  committees  appointed  to  estimate  the  cost  of 
the  improvement  in  the  two  cases,  are  also  substantially  the 
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same.  Every  element  here  urged  as  wanting  to  the  validity 
of  this  ordinance,  was  there  insisted  upon.  No  extended  dis- 
cussion of  the  point  made  will  therefore  be  necessary  or  proper. 
For  the  reasons  given  in  the  case  cited,  the  objection  to  the 
ordinance  is  held  not  to  be  well  taken.  It  follows,  as  in  that 
case,  the  order  of  the  county  court  in  this  case  must  be  re- 
versed, and  the  cause  remanded  for  further  proceedings. 

Order  reversed. 
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Filed  at  ML  Vernon  January  26, 1889. 

1.  Insurance— proo/fl  o/ lo«« — waiver  of  defects  therein,  WTiere  proof 
of  loss  has  been  served  upon  and  retained  by  the  insurance  com- 
pany, without  objection,  and  the  company  refuses  to  pay  the  loss, 
placing  its  refusal  upon  some  ground  other  than  defects  in  the  proof, 
any  further  performance  of  the  condition  in  the  policy  in  relation  to 
proofs  will  be  regarded  as  waived,  and  the  company  wiU  be  estopped, 
in  an  action  on  its  policy,  from  making  any  formal  objections  to  the 
proofs. 

2.  Same — insurance  agents — general  agents — of  their  powers,  and  who 
so  considered.  General  agents  of  an  insurance  company,  in  the  matter 
of  settling  contracts  of  insurance  and  issuing  policies,  will  be  pre- 
sumed to  have  competent  authority  to  stipulate  for  the  insertion  in  the 
policy,  that  the  building  insured  may  remain  vacant  and  unoccupied 
lor  a  prescribed  time.  As  to  the  exercise  of  powers  within  the  apparent 
purview  of  their  agency,  the  company  will  be  bound  by  their  acta, 
unless  there  were,  in  fact,  limitations  upon  their  authority,  of  which 
the  assured  had  notice. 

3.  Where  a  foreign  insurance  company  appoints  A  and  6  its  loccll 
agents  in  a  particular  locality,  and  supplies  them  with  blank  policies 
properly  signed  by  the  company,  which  such  agents  are  authorized  to 
fill  up,  countersign  and  deliver  to  the  assured,  this  will  constitute  thein 
general  agents  of  the  company  in  the  matter  of  soliciting  and  accepting 
risks,  agreeing  upon  and  settling  the  terms  of  insurance,  and  carrying' 
the  same  into  effect  by  issuiug  the  policies. 
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4.  Same — limitation  in  policy/,  cm  to  powers  of  agent — construed,  A 
clause  in  a  policy  of  insurance,  that  "it  is  further  understood  and  made 
a  part  of  this  contract,  that  the  agent  of  this  company  has  no  authority 
to  waive,  modify  or  strike  from  this  policy  any  of  its  printed  condi- 
tions," does  not  operate  as  a  limitation  of  the  agent's  authority  in 
agreeing  upon  and  settling  the  terms  of  the  contract.  It  is  a  limitation 
upon  the  powers  of  the  agent  to  waive,  modify  or  strike  from  the 
policy,  when  once  made,  any  of  its  printed  conditions.  There  can  be 
no  waiver  of  rights  under  a  contract  until  the  contract  is  consum- 
mated. Before  a  blank  policy  is  filled  and  signed  and  delivered,  the 
agent  may  change  the  printed  conditions  therein. 

5.  Same — acts  of  sub-agent — how  far  considered  the  acts  of  the  gen- 
eral agent.  An  insurance  company  appointed  A  and  B  its  general 
agents  in  effecting  Insurance  and  issuing  policies,  and  they  employed 
one  C  to  assist  them,  and  to  solicit  applications  for  insurance.  G  did 
their  general  office  work,  kept  the  books  of  the  ilrm,  conducted  their 
correspondence,  received  the  premiums  paid  at  the  office,  and  filled  up 
policies,  all  except  countersigning.  When  C  negotiated  a  policy  to  a 
person  he  expected  to  call  for  it,  he  would  so  inform  the  firm,  and  a 
blank  policy,  duly  countersigned,  would  be  left  with  him,  to  be  by 
him  filled  up  and  delivered.  The  employment  of  C  by  the  firm,  and 
the  general  nature  of  his  duties,  were  known  to  the  general  State 
agents  of  the  company.  0  contracted  with  D  to  insmre  leased  property, 
and  agreed  to  insert  in  the  policy  a  clause  that  a  failure  to  keep  the 
buildings  thereon  occupied  thirty  days  or  less  sliould  not  defeat  the 
policy.  C  filled  a  blank  printed  policy,  countersigned  by  A,  but  failed 
to  insert  snch  a  clause,  and  delivered  to  D  a  policy  which  did  not  allow 
the  premises  to  become  vacant  and  imoccupied :  Held^  that  the  acts  of 
C,  the  sub-agent,  would  be  regarded  as  the  acts  of  A  and  B,  the  general 
agents,  and  the  contract  made  in  resx)ect  of  D's  insurance  was  within 
the  authority  of  the  general  agents,  and  that  a  court  of  equity  would 
reform  the  policy  in  accordance  with  the  verbal  contract. 

6.  Same — notice  to  assured — by  limitations  in  the  policy  as  to  powers 
of  agents.  An  agent  of  an  insurance  company  promised  the  assured  to 
deliver  to  him  a  policy  containing  a  provision  that  the  property  might 
become  vacant  and  unoccupied  thirty  days,  but  not  longer,  but  the 
agent  gave  a  policy  containing  a  stipulation  that  if  the  premises  were 
suffered  to  be  unoccupied,  the  policy  should  be  void,  telling  the  as- 
sured that  the  policy  did  contain  a  provision  such  as  had  been  agreed 
upon.  The  policy  contained  a  notice  that  agents  had  no  right  to  w^aive, 
modify  or  strike  out  of  it  any  of  its  printed  conditions.  The  assured 
never  saw  any  of  the  blank  policies  before,  and  could  not  read.  It  was 
held  doubtful  whether  the  delivery  of  the  policy  was  notice  of  its  con- 
tents, in  view  of  the  inability  of  the  assured  to  read,  and  the  agent's 
assurance  that  the  X)olicy  was  drafted  in  accordance  with  the  contract. 
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7.  Same— /oretflrn  companies — powers  of  their  agents — subject  to  legis- 
lative control— the  statute  construed.  The  General  Assembly  having 
power  to  impose  upon  foreign  insurance  companies  coming  into  this 
State  to  do  business,  such  reasonable  terms  and  conditions  as  it  may 
deem  proper,  it  has  an  imdoubted  right  to  make  such  companies  re- 
sponsible, not  only  for  the  acts  of  those  who  are  in  fact  their  agents, 
but  of  those  who  assume  to  act  as  their  agents,  and  aid  them  in  trans- 
acting their  business. 

8.  Section  23  of  the  act  in  relation  to  insurance  companies,  provides 
"that  the  term  'agent'  or  'agents,'  used  in  this  section,  shall  include  an 
acknowledged  agent,  surveyor,  broker,  or  other  person  or  persons  who 
shall,  in  any  manner,  aid  in  transacting  the  business  of  any  insurance 
company  not  incorporated  by  the  laws  of  this  State."  The  intention  of 
the  statute  is  to  make  such  companies  responsible,  not  only  for  the  acts 
of  its  acknowledged  agents,  etc.,  but  also  for  the  acts  of  all  other  per- 
sons who  in  any  manner  aid  in  the  transaction  of  their  business. 

9.  No  doubt,  the  mere  assumption  of  authority  to  act  for  an  insur- 
ance company  will  not,  of  itself,  charge  the  company  with  responsi- 
bility for  the  acts  of  the  assumed  agent.  The  company  must  in  some 
way  avail  itself  of  such  acts,  so  that  the  person  performing  them  may 
be  said  to  aid  the  company  in  its  iusuradice  business. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Madi- 
son county ;  the  Hon.  W.  H.  Snyder,  Judge,  presiding. 

Messrs.  Baker,  McNulty  &  Baker,  for  the  appellant: 
While  a  general  insurance  agent  may  often  appoint  sub- 
agents,  a  local  insurance  agent  can  not  delegate  his  authority 
or  appoint  sub-agents  when  the  exercise  of  judgment  or  dis- 
cretion is  required.  May  on  Insurance,  (1st  ed.)  sec.  126  ; 
Rankle  v.  Insurance  Co.  6  Fed.  Eep.  143 ;  Lynn  v.  Burgoyne, 
13  B.  Mon.  400 ;  McClure  v.  Iron  Co.  4  Mo.  App.  148 ;  Bank 
V.  Norton,  1  Hill.  601 ;  Summers  v.  Insurance  Co.  6  Can.  19 ; 
Enos  V.  Insurance  Co.  15  Law  Ins.  J.  139. 

A  notice,  real  or  constructive,  of  limitation  of  an  agent's 
powers,  will  estop  the  assured  from  alleging  acts  in  excess  of 
such  power.  A  notice  of  such  limitation  in  the  policy  is  suf- 
ficient. Meserau  v.  Insurance  Co.  Q^  N.  Y.  274;  Trustees  v. 
Insurance  Co.  19  id.  305 ;  Catoix  v.  Insurance  Co.  S3  N.  J.  487, 
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Where  the  act  is  in  excess  of  the  real  authority  of  the  agent, 
the  burden  is  on  the  insured  to  show  it  was  within  the  appar- 
ent scope  of  his  authority.  That  authority  is  not  to  be  assumed 
from  the  mere  declarations  of  the  agent.  Bush  v.  Insurance 
Co.  63  N.  T.  531;  Allen  v.  Ogden,  1  Washb.  174;  Insurance 
Co,  V.  Rowell,  52  Barb.  270;  Perkins  v.  Insurance  Co,  4  Cow., 
645  ;  MiUer  v.  Insurance  Co,  27  Iowa,  203 ;  Ewell*s  Evans  on 
Agency,  106 ;  34  La.  Ann.  63. 

An  agency  can  not  be  proved  by  the  mere  declaration  of  a 
party  claiming  to  be  an  agent,  where  the  fact  of  agency  is  in 
issue.     Proctor  v.  Tows,  115  111.  138. 

Messrs.  Wise  &  Davis,  for  the  appellee : 

Local  agents  of  foreign  insurance  companies,  who  have  power 
to  insure,  issue  and  deliver  policies,  and  collect  premiums,  are 
clothed  with  all  the  powers  of  a  general  agent, — certainly  so 
far  as  the  public  are  concerned.  Whipple  &  Smiley,  possessing 
such  powers,  were  general  agents,  and  had  the  right  to  appoint 
Milne  to  solicit  and  procure  insurance,  and  his  acts  are  bind- 
ing on  the*company.  Lightbody  v.  Insurance  Co,  23  Wend.  18 ; 
Veile  V.  Insurance  Co,  28  Iowa,  9 ;  Insurance  Co,  v.  Kennie, 
28  Gratt.  88 ;  Insurance  Co,  v.  Gookey,  33  Ohio  St.  647 ;  In- 
surance Co,  V.  Maguire,  51  111.  342. 

Harry  Milne  had  the  right  to  make  the  contract,  so  far  as 
appellee  was  concerned.  The  maxim,  delegatus  non  potest  dele- 
gare, has  no  application  in  this  case.  Insurance  Co.  v.  Fah- 
renkrug,  68  111.  463 ;  Bodine  v.  Insurance  Co.  51  N.  T.  123 ; 
LingufeUer  v.  Insurance  Co,  19  Mo.  App.  252 ;  Cooke  v.  Insur- 
ance Co,  7  Daley,  155;  Rossiter  v.  Assurance  Association,  27 
Beav.  397. 

Under  section  23  of  the  act  regulating  foreign  insurance 
companies,  (Starr  &  Curtis,  p.  1322,)  Milne  was  an  agent  of 
the  company.  Shosner  v.  Insurance  Co,  50  Wis.  575 ;  Alkan 
V.  Insurance  Co,  53  id.  136 ;  Knox  v.  Insurance  Co.  50  id.  671 ; 
Body  V.  Insurance  Co,  63  id.  157;  Bennett  v.  Insurance  Co,  70 
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Iowa,  600 ;  Lamb  v.  Lamb,  6  Biss.  420 ;  Fad  v.  Insurance  Co. 
6  Bush,  133;  Pierce  v.  People,  106  111.  11. 

Milne  was  permitted  to  solicit  insurance,  make  contracts, 
fill  up  policies,  deliver  them,  and  collect  premiums,  in  his 
dealings  with  the  public.  The  public  had  a  right  to  presume 
his  acts  bound  the  company.  Presumed  powers  are  not  to  be 
narrowed  by  limitation  not  communicated  to  the  person  deal- 
ing with  him.  Insurance  Co.  v.  Chestnut,  50  111.  Ill;  Lisur- 
ance  Co.  v.  Maguire,  51  id.  342;  Lightbody  v.  Insurance  Co. 
23  Wend.  18;  Merchants'  Bank  v.  State  Bank,  10  Wall.  644; 
Insurance  Co.  v.  Kelly,  24  Ohio  St.  345. 

Although  provision  6  in  the  policy  provides  that  any  person, 
other  than  the  duly  commissioned  agent  of  this  company,  who 
may  procure  insurance,  shall  be  deemed  the  agent  of  the  as- 
sured, and  not  of  the  company,  yet  Milne,  having  acted  for 
the  company  in  procuring  the  insurance,  is  to  be  deemed  the 
agent  of  the  company,  regardless  of  said  provision  in  the  pol- 
icy. Insurance  Co.  v.  Ives,  56  HI.  402 ;  Insurance  Co.  v,  Chipp, 
93  id.  100 ;  Pierce  v.  People,  106  id.  22 ;  Insurance  Co.  v.  Sam- 
mons,  110  id.  166. 

If  the  proofs  of  loss  were  not  technically  sufficient,  yet  the 
company,  by  retaining  them,  and  writing  the  insured  that  it 
refused  to  pay  because  the  property  was  vacant  when  destroyed 
by  fire,  stops  the  company  from  urging  this  point.  Suppiger 
V.  Benefit  Association,  20  Bradw.  595  ;  Insurance  Co.  v.  White- 
hill,  25  111.  466 ;  Insurance  Co.  v.  Walsh,  54  id.  164;  Insurance 
Co.  V.  Tucker,  92  id.  64. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  by  Stephen  Buckmau 
against  the  Continental  Insurance  Company  of  the  city  of 
New  York,  praying  for  the  reformation  of  a  policy  of  insurance, 
and  for  a  decree  for  the  amount  of  the  complainant's  loss  and 
damage  by  fire  to  the  property  insured.  The  policy  in  ques- 
tion bore  date  March  24,  1884,  and  insured  the  complainant. 
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for  the  term  of  three  years,  against  loss  or  damage  by  fire,  in 
the  sum  of  $400  on  his  one-story,  frame,  shingle-roof  dwelling 
house,  and  $600  on  his  log  bam,  situate  in  St.  Charles  county, 
Missouri.  The  following  facts  shown  by  the  complainant's 
evidence  are  in  no  way  contradicted : 

The  policy  was  obtained  by  the  complainant  from  the  de- 
fendant through  the  agency  of  one  Milne,  an  employe  of 
Whipple  &  Smiley,  the  defendant's  local  agents  at  Alton,  Illi- 
nois. On  the  day  next  prior  to  the  date  of  the  policy,  Milne 
came  to  the  complainant  at  his  place  in  St.  Charles  county, 
Missouri,  and  solicited  said  insurance.  The  complainant  ex- 
pressed a  willingness  to  take  out  a  policy  on  said  buildings, 
but  told  Milne  that  he  expected  to  have  them  rented,  and  that 
sometimes  they  might  be  vacant  five,  ten  or  fifteen  days,  and 
asked  him  if  that  would  make  any  difference  with  the  insur- 
ance. Milne  assured  him  that  if  they  did  not  remain  vacant 
to  exceed  thirty  days,  the  insurance  would  not  be  affected,  and 
agreed  that  the  policy  should  so  provide,  but  that  if  the  vacancy 
should  continue  for  a  longer  period,  it  would  be  necessary  for 
the  complainant  to  notify  the  company  and  get  a  permit  for  a 
further  period  of  thirty  days.  On  these  terms  the  complainant 
agreed  to  take  the  policy.  The  next  day  he  went  to  the  oflSce 
of  Whipple  &  Smiley  for  the  policy  and  found  Milne  there 
alone,  no  other  person  being  in  the  ofiQce.  Milne  thereupon 
took  a  blank  policy,  filled  it  up  and  delivered  it  to  the  com- 
plainant, and  received  from  him  the  premium.  The  complain- 
ant is  an  illiterate  man,  not  being  able  to  read  or  write,  and 
that  fact  was  known  to  Milne  at  the  time  he  filled  up  and 
delivered  the  policy.  On  receiving  it,  the  complainant  asked 
Milne  whether  the  clause  in  relation  to  the  vacancy  of  the 
buildings  was  in  it  and  was  told  by  him  that  it  was,  and  the 
complainant  had  no  knowledge  that  the  contrary  was  the  fact 
until  after  the  destruction  of  the  buildings  by  fire. 

In  point  of  fact  the  condition  agreed  upon  was  not  in  the 
policy,  but  among  its  conditions  was  one  providing  that  if  the 
24—127  III. 
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buildings  insured  became  unoccupied  without  the  consent  of 
the  company  indorsed  thereon,  the  policy  should  be  void.  A 
tenant  who  went  into  possession  March  1,  1885,  continued  to 
occupy  the  premises,  using  the  house  for  a  dwelling  and  the 
bam  for  keeping  therein  his  domestic  animals,  his  hay  and 
other  personal  property,  until  October  21, 1886,  at  which  date 
he  moved  out  of  the  house  leaving  it  unoccupied,  and  moved 
into  another  house  about  a  quarter  of  a  mile  distant  therefrom. 
On  the  first  day  of  November,  1886,  the  house  and  barn  were 
both  destroyed  by  fire,  the  house  at  that  time  remaining  un- 
occupied, the  former  tenant,  however,  still  retaining  the  key 
to  the  bam,  which  he  kept  locked,  and  having  therein  a  load 
of  hay,  a  hay  frame,  twelve  bushels  of  potatoes  and  some 
lumber.  Proofs  of  loss  were  furnished  by  the  complainant  to 
the  insurance  company  showing  that  the  hpuse  was  unoccupied 
at  the  date  of  the  loss,  and  the  defendant  thereupon  refused 
to  pay  the  loss,  basing  its  refusal  upon  the  alleged  breach  of 
the  condition  of  the  policy  relating  to  the  occupancy  of  the 
buildings. 

The  cause  was  heard  on  pleadings  and  proofs  and  a  decree 
rendered  reforming  the  policy  by  inserting  therein  a  provision 
that  the  buildings  insured  might  remain  vacant  and  unoccupied 
thirty  days,  but  no  longer,  without  notice  to  the  defendant, 
and  also  decreeing  that  the  defendant  pay  the  complainant, 
within  ten  days,  the  sum  of,  $1049.50,  with  legal  interest 
thereon  from  the  date  of  the  decree,  together  with  costs  of 
suit,  and  that  in  default  of  such  payment,  execution  issue 
therefor.  From  this  decree  the  defendant  appealed  to  the 
Appellate  Court  where  said  decree  was  affirmed,  and  by  a 
further  appeal  the  defendant  has  brought  the  record  to  this 
court. 

It  is  urged  as  a  ground  for  the  reversal  of  the  decree  that 
the  complainant  failed  to  perform  the  condition  of  the  policy 
in  relation  to  preliminary  proofs  of  loss.  It  is  not  disputed 
that  proofs  were  served  consisting  of  a  statement  in  relation 
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to  the  circumstances  of  the  loss  made  by  the  complainant 
under  oath,  and  a  certificate  by  a  justice  of  the  peace  residing 
in  the  vicinity  of  the  buildings  destroyed.  It  may  be  that 
these  proofs  failed  in  some  particulars  to  answer  all  the  re- 
quirements of  the  policy,  but  whether  they  did  or  not  is  wholly 
immaterial,  since  the  defendant,  on  receiving  the  proofs,  in- 
stead of  pointing  out  the  deficiencies  therein  and  requiring 
a  further  statement  and  certificate,  refused  to  pay  the  loss, 
placing  its  refusal  wholly  upon  the  ground  that  the  condition 
prohibiting  a  vacancy  of  the  buildings  without  notice  and  con- 
sent had  been  broken.  Where  proofs  of  loss  are  served  and 
retained  by  the  insurance  company  without  objection,  and  the 
company  refuses  to  pay  the  loss,  placing  its  refusal  upon  same 
ground  other  than  defects  in  the  proofs,  any  further  perform- 
ance of  the  condition  in  relation  to  proofs  is  waived,  and  the 
company  is  estopped,  when  sued  on  its  policy  for  the  loss, 
to  make  any  formal  objections  to  the  proofs.  Lycoming  Fire 
Ins.  Co,  V.  Dunmore,  75  111.  14;  Williamshurgh  City  Fire  Ins. 
Co.  V.  Cary,  83  id.  453  ;  German  Ins.  Co.  v.  Ward,  90  id.  550; 
Phfrniz  Ins,  Co.  v.  Tucker,  92  id.  64;  Grange  Mill  Co,  v.  West- 
ern Assurance  Co.  118  id.  396;  Scammon  v.  Commercial  Ins. 
Co.  20  111.  App.  500. 

The  ground,  however,  for  a  reversal  of  the  decree  upon  which 
reliance  is  chiefly  placed  by  the  defendant  is,  that  Milne  was 
not  the  defendant's  agent,  and  had  no  authority  to  stipulate 
on  its  behalf  for  a  clause  in  the  policy  permitting  the  build- 
ings insured  to  become  and  remain  va(fant  and  unoccupied  for 
thirty  days  without  invalidating  the  insurance.  The  conten- 
tion is  that  Milne  was  merely  an  agent  or  employe  of  Whipple 
&  Smiley,  and  that  the  maxim  delegatus  non  potest  delegare 
applies.  Whipple  &  Smiley,  though  representing  their  prin- 
cipal in  a  particular  locality  or  within  a  limited  'territory,  and 
therefore  called  local  agents,  were  in  fact  general  agents  of 
the  defendant  in  the  matter  of  issuing  policies.  They  were 
not  only  appointed  agents,  but  supplied  with  blank  policies 
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properly  signed  fey  the  company,  which  they  were  authorized 
to  fill  up,  countersign  and  deliver  to  the  assured.  The  rule 
is  well  established  that  this  constituted  them  the  general  agents 
of  the  insurers  in  the  matter  of  soliciting  and  accepting  risks, 
agreeing  upon  and  settling  the  terms  of  insurance,  and  carry- 
ing the  same  into  effect  by  issuing  the  policies.  Pitney  v. 
Glens  Falls  Ins.  Co.  65  N.  T.  6 ;  Georgia  Home  Ins.  Co.  Kin- 
nler's  Admx,  28  Grat.  88 ;  Viele  v.  Germania  Ins.  Co.  26  Iowa, 
9 ;  Carroll  v.  Charter  Oak  Ins.  Co.  40  Barb.  292 ;  ^tna  Ins. 
Co.  V.  Maguire,  61  111.  342;  May  on  Insurance,  sec.  126. 

Whipple  &  Smiley,  possessing  as  they  did  the  powers  of 
general  agents  in  the  matter  of  making  contracts  of  insurance 
and  issuing  policies,  will  be  presumed  to  have  possessed  com- 
petent authority  to  stipulate  for  the  insertion  in  the  insurance 
contract  with  the  complainant  of  the  clause  in  question  relat- 
ing to  the  occupancy  of  the  buildings  to  be  insured.  Such 
stipulation  was  clearly  within  the  apparent  purview  of  their 
agency,  and  unless  there  were  limitations  upon  their  author- 
ity of  which  the  complainant  had  notice  at  the  time  the  con- 
tract was  made,  the  defendant  can  not  now  set  up  want  of 
authority  in  them. 

But  it  is  said  that  the  complainant  was  notified  by  the 
terms  of  the  policy  which  he  received  that  no  agent  of  the 
insurance  company  had  authority  to  enter  into  a  contract  of 
insurance  upon  any  other  terms  or  conditions  than  those  em- 
bodied in  the  blank  policies  furnished  by  the  defendant  to 
Whipple  &  Smiley.  Those  blanks  it  is  true  contained  the 
following  condition :  "It  is  further  understood  and  made  a 
part  of  this  contract  that  the  agent  of  this  company  has  no 
authority  to  waive,  modify  or  strike  from  this  policy  any  of  its 
printed  conditions."  That  this  clause  can  not  have  the  eflPect 
here  contended  for  is  apparent  from  either  of  two  considera- 
tions. At  the  time  the  contract  of  insurance  was  agreed  upon, 
which  was  the  day  next  prior  to  the  delivery  of  the  policy,  the 
complainant,  so  far  as  the  evidence  shows,  had  no  notice  that 
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any  such  clause  was  contained  in  the  company's  blanks.  And 
it  is  doubtful  whether  even  the  delivery  of  the  policy  to  him 
was  notice  of  its  contents,  when  that  fact  is  taken  in  connec- 
tion with  his  inability  to  read  it,  and  Milne's  assurance  that  it 
was  drafted  in  accordance  with  the  contract.  The  other  reason 
is,  that  the  clause  above  quoted,  when  the  printed  conditions 
of  the  policy  are  subjected  to  the  strict  rule  of  interpretation 
which  properly  applies  to  them,  neither  is  nor  purports  to  be 
a  limitation  upon  the  power  of  the  company's  agents  in  agree- 
ing upon  and  settling  the  terms  of  the  contract  of  insurance. 
It  is  a  limitation  upon  powers  of  agents  to  waive,  modify  or  i 
strike  from  the  policy  any  of  its  printed  conditions.  A  waiver  \ 
is  the  voluntary  yielding  up  by  a  party  of  some  existing  right, 
but  until  the  contract  is  consummated,  the  company  has  no 
rights  which  are  susceptible  of  waiver,  nor  can  any  condition 
be  properly  said  to  be  modified  or  stricken  from  a  policy  until 
there  is  a  policy,  that  is,  until  after  the  terms  of  the  contract 
have  been  agreed  upon  and  the  policy  issued.  Clearly  the 
clause  in  question  was  intended  as  a  limitation  upon  the  powers 
of  agents  to  waive  or  modify  the  terms  of  a  policy  affer  it  had 
been  issued,  and  not  upon  their  power  to  agree  upon  and  settle 
the  terms  of  the  policy  prior  to  its  issue. 

Whipple  &  Smiley  being  general  agents,  could  they  employ 
Milne  to  perform  the  duties  of  their  agency  and  make  his  acts 
binding  on  the  defendant  ?  The  facts  are  that  Whipple  was  a 
gentleman  advanced  in  years  who  gave  but  little  attention  to 
the  duties  of  the  agency.  Smiley  was  an  employe  in  the  Alton 
National  Bank,  and  during  banking  hours  his  'duties  usually 
required  his  attendance  at  the  bank.  Under  these  circum- 
stances Milne  was  employed  by  the  firm  to  assist  them  in 
their  insurance  business.  He  did  the  general  ojB&ce  work,  kept 
the  books  of  the  firm,  conducted  their  correspondence,  received 
the  premiums  paid  at  the  ofiice  and  to  some  extent  collected 
those  which  were  paid  elsewhere,  filled  up  policies  all  except 
countersigning,  and  the  evidence  tends  to  show  that  whenever 
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he  could,  he  acted  as  solicitor  for  the  firm  in  procuring  in- 
surance, and  that  when  he  had  negotiated  a  policy  with  any 
particular  person  and  expected  him  to  call  for  it,  he  would  so 
inform  the  firm,  and  a  blank  policy  duly  countersigned  would 
be  left  with  him  to  be  by  him  filled  up  and  delivered.  The 
employment  of  Milne  by  the  firm  and  the  general  nature  of 
his  duties  seem  to  have  been  known  to  the  defendant,  as  the 
defendant's  State  agent  is  shown  to  have  frequently  visited 
the  oflSce  of  the  firm  while  Milne  was  in  its  employ. 

As  to  whether  under  these  circumstances  general  agents 
<5an  delegate  their  authority  so  as  to  bind  their  principal  by 
the  acts  of  their  sub-agent,  the  authorities  are  not  altogether 
agreed.  The  position  taken  by  defendant's  counsel  which  is 
entitled  to  most  consideration  is,  that  agents  to  whom  is  com- 
mitted duties  which  require  the  exercise  of  judgment  and  dis- 
cretion can  not  delegate  their  authority,  for  the  reason  that 
such  agency  is  from  its  nature  personal,  the  principal  having 
contracted  for  the  personal  skill  and  judgment  of  the  agents 
selected.  In  support  of  this  view  we  are  cited  to  a  very  able 
discussion  in  McClure  v.  Mississippi  Valley  Ins.  Co.  4  Mo.  App. 
148,  where  it  is  held  that  a  general  agent  with  power  to  issue 
policies  of  insurance,  the  signing  and  delivery  of  which  involve 
passing  upon  the  character  of  risks,  and  consequently  call  for 
the  exercise  of  discretion  and  judgment,  can  not  delegate  his 
powers  as  such  agent  to  another. 

Without  expressing  any  dissent  from  the  dofttrine  of  that 
decision  and  others  which  take  a  similar  view,  we  are  of  the 
opinion  that  the  present  case  falls  within  a  quite  different  rule. 
In  that  case  the  question  was  whether  any  valid  policy  had 
been  issued  by  the  defendant  to  the  plaintiff.  The  acts  there 
challenged  as  having  been  performed  by  virtue  of  a  delegated 
authority  embraced  the  passing  upon  the  character  and  desir- 
ability of  the  risk  and  its  acceptance  on  behalf  of  the  insurer, 
acts  clearly  involving  the  exercise  of  discretion  and  judgment. 
In  the  present  case  no  question  is  raised  as  to  the  validity  of 


Digitized  by  VjOOQIC 


Continental  Ins.  Co.  r.  Ruckman.  375 


Opinion  of  the  Court. 


the  policy  as  issued.  No  fault  is  found  with  the  character  of 
the  risk,  nor  is  the  validity  of  Milne's  acts  by  which  it  was 
accepted  and  the  policy  executed  in  any  way  challenged.  The 
defendant  received  the  premium  and  keeps  it,  and  proceeds 
upon  the  assumption  that  the  policy  was  properly  issued  and 
correctly  embraces  the  terms  of  a  valid  contract  of  insurance 
with  the  complainant.  The  defense  is  based  solely  upon  an 
alleged  breach  of  one  of  the  conditions  of  the  policy,  and  the 
question  raised  involving  a  consideration  of  Milne's  authority 
to  bind  the  defendant  relates  merely  to  the  clause  as  to  the 
occupancy  of  the  buildings  which  he  agreed  to  insert  in  the 
policy.  We  have  to  determine  then  whether  Whipple  &  Smiley 
could  properly  delegate  their  authority  to  Milne  to  that  extent 
only,  no  other  question  as  to  the  delegation  of  their  authority 
being  in  issue.  We  are  unable  to  see  that  this  was  a  matter 
specially  calling  for  the  exercise  of  discretion  or  judgment. 
The  complainant's  buildings,  so  far  as  the  question  of  non- 
occupancy  was  concerned,  differed  in  no  material  respect  from 
all  other  buildings  similarly  situated. 

The  case  comes  more  nearly  within  the  principle  of  Bodlne 
V.  Exchange  Fire  Ins.  Co.  61  N.  Y.  117.  There  the  original 
policy  provided  that  n«  insurance,  original  or  continued,  should 
be  binding  until  the  actual  payment  of  the  premium.  The 
defense  was  based  upon  the  non-payment  of  the  premium 
upon  a  renewal  receipt,  and  the  plaintiff's  claim  was  that  the 
clerk  of  the  insurance  agent  who  delivered  to  him  the  receipt 
waived  the  prepayment  of  the  premium.  The  only  question 
was  as  to  the  authority  of  the  clerk  to  make  such  waiver.  He 
was  the  son  of  the  insurance  agent,  and  had  for  several  years 
been  assisting  his  father  in  his  insurance  business,  among 
other  things,  by  procuring  policies  and  renewal  receipts  from 
the  company  and  delivering  them  to  the  insured.  In  various 
cases,  including  the  one  in  question,  he  had,  with  the  pre- 
sumed consent  and  authority  of  his  father,  waived  the  prepay- 
ment of  premiums.     Such  delegation  of  authority  was  held 
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to  be  proper,  upon  the  principle  that  the  act  of  the  clerk  was 
the  act  of  the  agent,  binding  on  the  company  just  as  effectu- 
ally as  if  it  were  done  by  the  agent  in  person.  The  doctrine 
of  the  foregoing  case  was  cited  with  approval  by  this  court  in 
Eclectic  Life  Ins.  Co.  v.  Fahrenkrug,  68  111.  463.  See  also 
Lingenfelter  v.  Phoenix  Ins.  Co.  19  Mo.  App.  252. 

In  the  present  case  the  act  of  Milne  by  which  he  agreed  to 
insert  in  the  policy  the  clause  in  question  relating  to  the  non- 
occupancy  of  the  buildings  may  be  regarded  as  the  act  of 
Whipple  &  Smiley,  and  therefore  binding  on  the  company  the 
same  as  though  they  had  made  the  agreement  themselves. 
The  fact  that  they  knew  nothing  of  the  agreement  and  gave 
no  actual  assent  to  it  is  immaterial,  so  long  as  it  was  within 
the  apparent  purview  of  their  powers  as  agents,  and  also 
within  the  apparent  purview  of  Milne's  employment  as  their 
clerk  and  assistant. 

But  there  is  another  and  we  think  a  conclusive  reason  why 
the  agreement  of  Milne  must  be  held  to  be  binding  on  the 
defendant.  The  defendant  is  an  insurance  company  organ- 
ized under  the  laws  of  the  State  of  New  York,  and  doing  busi- 
ness by  its  agents  in  this  State  under  and  by  virtue  of  our 
statute  in  relation  to  such  companies.  The  twenty-third  sec- 
tion of  the  statute  in  relation  to  fire  insurance  companies, 
after  fixing  and  defining  the  terms  and  conditions  upon  which 
insurance  companies  organized  under  the  laws  of  other  States 
may  take  risks  or  transact  insurance  business  by  their  agent 
or  agents  in  this  State,  provides  as  follows  :  "The  term  agent 
or  agents  used  in  this  section  shall  include  an  acknowledged 
agent,  surveyor,  broker,  or  any  other  person  or  persons  who 
shall,  in  any  manner,  aid  in  transacting  the  insurance  busi- 
ness of  any  insurance  company  not  incorporated  by  the  laws 
of  this  State."  1  Starr  &  Curtis'  Stat.  1322.  The  General 
Assembly  having  power  to  impose  upon  foreign  insurance 
companies  coming  into  this  State  to  do  business  such  reason- 
able terms  and  conditions  as  it  saw  fit,  had  an  undoubted 
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right  to  make  such  companies  responsible,  not  only  for  the 
acts  of  those  who  are  in  fact  their  agents,  but  of  those  who 
assume  to  act  as  their  agents  and  in  fact  aid  them  in  the 
transaction  of  their  insurance  business.  That  such  was  the 
intention  of  the  statute  seems  too  plain  to  admit  of  doubt. 
We  placed  this  construction  upon  said  statute  in  People  v. 
People's  Ins.  Exchange,  126  LI.  4G6. 

Similar  statutes  have  been  upheld  in  other  States  and  have 
there  received  the  same  construction  we  are  disposed  to  place 
upon  our  own.  A  statute  of  Wisconsin  provided^  that  who- 
ever solicited  insurance  on  behalf  of  an  insurance  company, 
or  made  any  contract  of  insurance,  or  in  any  manner  aided 
or  assisted  in  making  such  contract,  or  transacted  any  busi- 
ness for  the  company  should  be  held  to  bo  an  agent  of  such 
compan}'  to  all  intents  and  purposes.  In  Schemer  v.  Hekla 
Fire  Ins.  Co,  50  Wis.  575,  the  court,  in  construing  said  stat- 
ute, say  :  "The  obvious  intention  of  the  legislature  is,  to 
make  an  insurance  company  responsible  for  the  acts  of  the 
person  who  assumes  really  to  represent  and  act  for  it  in  these 
particulars,  and  to  change  the  rule  of  law  that  the  insured 
must  at  his  peril  know  whether  the  person  with  whom  he  is 
dealing  has  the  power  he  assumes  to  exercise,  or  is  acting 
witliin  the  scope  of  his  authority."  Said  statute  was  upheld 
and  the  same  construction  adhered  to  in  Knox  v.  Lycoming 
Fire  Ins.  Co.  50  Wis.  671,  Alkan  v.  New  Hampshire  Ins.  Co. 
53  id.  136,  and  Body  v.  Hartford  Fire  Ins.  Co.  63  id.  157. 

A  statute  of  Iowa  provided  that  any  person  who  should 
solicit  insurance  or  procure  applications  therefor  should  be 
held  to  be  the  soliciting  agent  of  the  insurance  company.  In 
Bennett  v.  Cotmcil  Bluffs  Ins.  Co.  70  Iowa,  600,  it  appeared 
that  an  agent  of  the  company  who  had  authority  to  solicit 
insurance  and  issue  policies,  sent  his  clerk  to  solicit  a  risk 
and  take  an  application,  and  the  clerk  knew  that  there  was 
other  insurance  on  the  property,  but  the  agent,  who  was  igno- 
rant of  such  other  insurance,  issued  a  policy  and  collected  the 
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premium,  and  it  was  held  that  the  companj^  was  bound  by  the 
knowledge  of  the  agent's  clerk,  who,  for  the  purposes  of  that 
policy,  must,  by  virtue  of  the  provisions  of  the  statute,  be  re- 
garded as  the  company's  soliciting  agent. 

An  attempt  is  made  to  distinguish  our  statute  from  those 
considered  and  cohstrued  in  the  cases  above  cited,  because  of 
the  use"  of  the  word  "acknowledged"  in  the  phrase  "acknowl- 
edged agent,  surveyor,  broker,  or  any  other  person  or  persons 
who  shall  in  any  manner  aid  in  transacting  the  insurance 
business  o£  any  insurance  company,"  etc.  The  contention  is 
that  the  word  "acknowledged"  qualifies  the  entire  clause,  and 
that  the  statute  therefore  applies  to  no  person  who  is  not 
acknowledged  by  the  insurance  company  as  having  authority 
to  act  for  it  in  its  insurance  business.  It  is  suflBcient  to  say 
that  the  construction  contended  for  is  so  forced  and  unnat- 
ural as  not  to  possess  even  the  virtue  of  plausibility.  It  would 
render  the  statute  impotent  and  unmeaning  by  limiting  its 
operation  to  those  who  would  be  agents  of  insurance  com- 
panies without  it.  The  manifest  intention  was,  to  make  such 
companies  responsible  for  the  acts  not  only  of  its  acknowl- 
edged agents,  etc.,  but  also  of  all  other  persons  who  in  any 
manner  aid  in  the  transaction  of  their  insurance  business. 
Nor  do  we  see  anything  inequitable  or  oppressive  in  such  pro- 
vision. Doubtless  the  mere  assumption  of  authority  to  act 
for  an  insurance  company  will  not  of  itself  charge  the  com- 
pany with  responsibility  for  the  acts  of  the  assumed  agent. 
The  company  must  in  some  way  avail  itself  of  such  acts,  so 
that  the  person  performing  them  may  be  said  to  aid  the  com- 
pany in  its  insurance  business.  But  after  a  company  has 
availed  itself  of  the  acts  of  an  assumed  agent  and  thus 
adopted  them  as  its  own,  there  is  nothing  oppressive  in  as- 
suming, as  against  such  company,  the  existence  of  the  relation 
of  principal  and  agent,  and  charging  the  company  with  re- 
sponsibility for  such  acts. 
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We  are  of  the  opinion  that  the  circuit  court  properly  de- 
creed a  reformation  of  the  policy,  and  the  property  insured 
having  been  destroyed  by  fire,  it  was  also  proper  for  the  court 
to  enter  a  decree  in  favor  of  the  complainant  for  the  amount 
of  his  loss.  We  find  no  error  in  the  record,  and  the  judg- 
ment of  the  Appellate  Court  will  therefore  be  affirmed. 

Judgment  affirmed. 


The  Coal  Eun  Coal  Company 

V, 

Mary  Jones,  Admx. 
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Filed  at  Ottawa  November  13, 1886— Re-adopted  and  filed  January  25. 1889.   ^Qg     t^oO 

1.  NEOZiiOENCE — dangerouA  occupation — known  to  employe.  If  a  work- 
man, knowing  there  is  danger  in  doing  any  certain  kind  or  job  of  work, 
voluntarily  undertakes  to  do  such  work,  and  voluntarily  places  himself 
in  a  known  place  of  danger,  no  damages  can  be  recovered  for  injuries 
or  death  occasioned  thereby. 

2.  Same — of  an  inatruction — not  applicable  to  the  facts.  In  an  action 
by  the  administrator  of  a  deceased  miner,  against  a  mining  company, 
to  recover  for  causing  the  death  of  the  intestate  through  negligence, 
it  is  error  to  instruct  the  jtiry,  for  the  plaintiff,  that  it  was  the  duty  of 
the  defendant  to  cause  the  mine  to  be  examined  every  morning  with 
a  safety  lamp,  by  a  competent  person,  to  ascertain  if  flre-damp  was 
present,  and  to  cause  to  be  provided  suitable  means  of  signaling  be- 
tween the  top  and  bottom  of  the  mine,  where  such  failure  of  duty  in 
no  way  contributed  to  the  accident  which  catised  the  death.  Such  an 
instruction  has  no  proper  application  to  the  facts. 

3.  Markiage — of  a  second  marriage — presumption  in  favor  of  its  le- 
gality. Where  a  man's  second  marriage  is  shown  in  fact,  the  law  raises 
a  strong  presumption  in  favor  of  its  legality,  which  is  not  overcome  by 
mere  proof  of  a  prior  marriage,  and  that  the  first  wife  is  living  and  had 
not  obtained  a  divorce.  The  hiusband  may  have  obtained  a  divorce, 
and  thus  left  him  free  to  marry  again. 

4.  Instructions — complicated j  confused  and  argumentative.  An  in- 
struction which  is  unnecessarily  lengthy,  involved,  confusing,  argu- 
mentative, and  contains  one-sided  recitals  of  evidence,  is  objectionable 
and  erroneous. 
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Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  La  Salle 
county ;  the  Hon.  George  W.  Stipp,  Judge,  presiding. 

Mr.  Walter  Eeeves,  and  Messrs.  Bull,  Strawn  &  Ruger, 
for  the  appellant. 

Messrs.  Fowler  Bros.,  and  Mr.  J.  B.  Rice,  for  the  appellee. 
Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  affirmance  by  the 
Appellate  Court  for  the  Second  District,  of  a  judgment  for 
recovery  of  damages,  in  an  action  brought  by  Mary  Jones,  as 
administratrix  of  the  estate  of  Thomas  D.  Jones,  (whose  widow 
she  claims  to  be,)  in  the  circuit  court  of  La  Salle  county,  to 
recover  for  loss  in  the  means  of  support  of  herself  and  chil- 
dren, occasioned  by  the  death  of  said  Thomas  D.  Jones,  which, 
she  averred,  was  caused  by  the  negligence  of  appellant,  the 
Coal  Run  Coal  Company. 

The  decedent's  death  occurred  undfer  the  following  circum- 
stances :  Appellant  owned  a  tract  of  land  near  Streator,  Illi- 
nois, upon  which  it  sunk  a  shaft,  some  years  ago,  to  the  depth 
of  fifty-three  feet,  to  a  stratum  of  coal  underiying  the  same. 
This  stratum  of  coal  it  worked  out,  and  then  abandoned  the 
shaft  and  mine.  The  coal  miners  entered  and  withdrew  from 
the  mine  through  a  slope  extending  from  the  surface  to  this 
stratum  of  coal.  A  year  or  two  after  abandoning  its  said  shaft 
and  mine,  appellant  sunk  or  continued  the  same  shaft  a  short 
distance  further,  and  struck  another  stratum  of  coal,  but  this 
second  stratum  proved  to  be  unprofitable  to  work,  and  there- 
upon the  company  abandoned  this  new  mine  and  the  shaft  or 
pit,  and  it  remained  abandoned  for  nearly  a  year.  Appellant 
becoming  satisfied  that  there  was  a  still  lower  stratum  of  coal, 
resolved  to  sink  a  shaft  to  such  lower  stratum  for  the  purpose 
of  opening  up  a  coal  mine  therein.     On  the  10th  day  of  No- 
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vember,  1883,  the  work  of  opening  the  new  mine  in  the  lower 
stratum,  a  distance  of  about  one  hundred  and  eighty-five  feet 
from  the  surface,  had  progressed  so  far,  that  the  persons  em- 
ployed for  that  purpose  had  sunk  the  shaft  down  to  and  a  short 
distance  below  this  stratum,  and,  commencing  at  the  bottom, 
had  timbered  the  shaft  up  to  the  upper  stratum,  about  fifty- 
three  feet  from  the  surface.  As  the  shaft  was  being  sunk,  the 
workmen  constructed  a  temporary  partition  in  the  center  of 
the  shaft,  for  the  purpose  of  creating  a  circulation  of  air.  The 
air  coming  in  through  the  old  slope,  struck  one  side  of  this 
temporary  partition  fifty-three  feet  below  the  surface,  passed 
down  that  side  and  up  on  the  other,  making  a  current  of  air 
around  the  lower  end  of  the  partition,  the  side  down  which  the 
air  passed  being  called  the  "down  cast,"  and  the  other  side  the 
"up  cast."  There  was  but  one  partition  put  in  for  this  tem- 
porary purpose,  but  in  timbering  up,  two  were  constructed, 
so  as  to  divide  the  shaft  into  three  compartments,— one  to  be 
used  for  ventilation,  and  two  for  lowering  and  hoisting  cages. 
In  timbering  up  the  shaft,  it  was  divided  into  sections,  and  a 
platform  erected  across  the  shaft  for  the  men  to  stand  upon 
while  doing  this  work,  and  when  the  permanent  timbering  and 
partitions  were  completed  as  high  above  the  platform  as  the 
men  could  conveniently  work  therefrom,  the  old  platform  was 
removed,  and  a  new  platform  erected  higher  up,  and  another 
section  of  the  temporary  partition  removed.  There  was  left 
a  space  of  six  inches  at  both  ends  of  the  platform,  but  the 
necessary  removal  of  the  temporary  partition  for  the  construc- 
tion of  the  permanent  one,  cut  off  the  circulation  below  the 
platform,  for  the  air  coming  down  the  "down  cast"  would  seek 
the  first  break  in  the  partition  to  pass  into  the  "up  cast."  The 
shaft  was  making  some  gas,  which  originated  in  the  lower 
stratum  of  coal.  This  was  known  to  the  workmen,  as  they 
lighted  it,  and  worked  thereby  while  sinking  the  shaft.  The 
accident  that  resulted  in  Jones'  death  occurred  on  the  19th  of 
November,  1883.     He  had  been  engaged  in  the  work  of  tim- 
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bering  this  shaft  two  days  before  the  accident.  When  he 
commenced  work,  the  timbering  had  not  been  completed  as 
high  up  as  the  upper  stratum,  but  on  the  morning  of  the  ac- 
cident a  new  platform  was  erected  across  the  shaft,  similar  to 
those  that  had  been  erected  below,  and  the  men  were  engaged 
in  work  at  this  platform  at  the  time  of  the  accident.  The 
platform  was  erected  with  a  space  of  about  six  inches  at  both 
ends  of  the  shaft,  left  for  the  purpose  of  permitting  the  gas 
that  might  arise  from  below,  to  pass  up  and  out  of  the  shaft. 
While  at  work  at  this  platform,  the  old  slope  connected  with 
this  upper  stratum  was  used  as  a  "down  cast,"  and  was  ample 
for  furnishing  air.  The  shaft  above  was  used  for  the  "up  cast." 
The  quantity  of  air  was  so  great  as  to  cause  the  miners'  lighted 
lamps  to  flicker.  As  soon  as  the  gas  passed  above  the  plat- 
form and  came  in  contact  with  the  air  being  supplied  through 
the  "down  cast"  or  old  slope,  it  became  diluted  and  would  not 
ignite,  but  below  the  platform  it  was  dangerous.  Jones  had 
been  at  work  some  two  or  three  hours,  on  the  morning  of  the 
accident,  when  he  tapped  his  lamp  on  the  toe  of  his  boot,  and 
brought  the  flames  of  the  lamp  in  contact  with  the  gas  flowing 
upward  from  beneath  the  platform,  the  result  whereof  was  an 
explosion,  which  caused  his  death. 

The  second  instruction  given  for  the  plaintiff  informed  the 
jury,  among  other  things,  that  it  was  the  duty  of  the  defend- 
ant "to  cause  the  said  mine  to  be  exainined  every  morning  with 
a  safety  lamp,  by  a  competent  person,  to  ascertain  if  fire-damp 
is  present  in  said  mine,  and  to  cause  suitable  means  of  sig- 
naling between  the  top  and  bottom  of  said  mine."  These  are 
requirements  of  section  6,  chapter  93,  of  the  Revised  Statutes 
of  1874,  and  of  section  4  as  amended  by  the  amendatory  act 
of  June  21,  1883,  (Laws  of  1883,  p.  114,)  the  amendment 
requiring :  "And  in  all  mines  where  fire-damp  is  generated, 
every  working  place  where  such  fire-damp  is  known  to  exist 
shall  be  examined  every  morning  with  a  safety  lamp,  by  a 
competent  person,  before  any  other  persons  are  allowed  to 
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enter."  The  point  is  made,  that  the  whole  subject  of  this 
legislation  relates  only  to  "opened  and  worked  mines,"  and 
not  to  the  sinking  and  completion  of  a  shaft,  which  is  only 
preparatory  to  the  opening  up  and  working  of  the  mine  or 
stratum  of  coal.  But  waiving  this,  and  conceding  that  this 
was  a  mine  within  the  meaning  of  the  statute,  there  was  no 
proper  application  of  these  statutory  provisions  in  this  case. 
The  gas  was  being  generated  at  the  bottom  of  the  shaft, — ^not 
at  the  "working  place"  where  the  accident  occurred.  This  was 
well  known,  and  it  would  have  been  of  no  use  to  have  exam- 
ined this  place  with  a  safety  lamp  in  the  morning.  The  men 
having  worked  at  the  place  with  their  open  lamps  some  two 
or  three  hours  before  the  accident  occurred,  showed  that  the 
failure  to  examine  the  place  with  a  safety  lamp  in  the  morn- 
ing in  no  manner  contributed  to  the  accident,  for  if  the  safety 
lamp  had  been  used,  no  good  effect  would  have  resulted  there- 
from. The  proof  shows  that  a  means  of  signaling  from  the 
bottom  to  the  top  of  the  shaft  was  provided,  but  there  was  no 
person  below  the  scaffold  to  signal,  as  there  was  no  occasion 
there  should  be,  there  being  no  one  at  work  below  the  platform. 
Failure  to  comply  with  these  statutory  provisions,  we  consider, 
in  no  way  contributed  to  the  accident,  and  the  instruction,  in 
tliis  respect,  had  no  proper  application  to  the  facts  of  the  case. 
Its  tendency  was  to  confuse  and  mislead  the  jury,  and  it 
should  not  have  been  given. 

The  nineteenth  instruction  asked  by  the  defendant  was  as 
follows : 

"19.  The  jury  are  further  instructed,  that  if  they  believe, 
from  the  evidence,  that  the  said  Thomas  D.  Jones,  deceased, 
erected,  or  helped  to  erect,  or  had  knowledge  of  the  way  in 
which  the  platform  on  which  he  stood  was  erected  at  the  time 
the  accident  which  resulted  in  his  death  occurred,  and  also  had 
full  knowledge  of  the  fact  that  explosive  gas  was  being  gener- 
ated below  said  platform  in  said  shaft  in  dangerous  quantity, 
then  and  in  that  case,  if  the  said  Jones  voluntarily  went  upon 
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said  platform  to  work,  and  did  not  ask  for  other  material  or 
apparatus  with  which  to  protect  himself  from  danger,  then 
and  in  that  case,  under  the  law,  the  said  Jones  took  upon  him- 
self the  risk  of  danger  incurred  by  going  onto  said  platform  to 
work,  and  if,  while  so  engaged  at  work  on  said  platform,  he  lost 
his  life  by  the  explosion  of  said  gas  so  known  by  him  to  be 
generating  below  said  platform  in  dangerous  quantity,  then 
and  in  that  case  the  defendant  would  not  be  liable  for  damages 
on  account  of  said  death,  and  the  jury  should  find  for  the  de- 
fendant, the  law  being,  that  if  a  workman  knows  there  is  dan- 
ger in  doing  a  certain  kind  or  job  of  work,  and  he  voluntarily 
undertakes  to  do  such  work,  and  voluntarily  places  himself 
in  such  danger,  no  damages  can  be  recovered  for  injuries  or 
death  occasioned  thereby." 

The  court  added  to  the  instruction  the  following  modifica- 
tion :  "But  if  the  jury  believe,  from  the  evidence,  that  Jones 
went  upon  the  platform  of  the  defendant  by  the  request  of 
and  under  the  employment  of  the  defendant,  and  that  before 
'  Jones  went  upon  said  platform,  the  defendant,  or  its  agents, 
told  and  informed  Jones  that  the  shaft  was  safe  from  explo- 
sive gases,  and  that  Jones  had  reason  to  believe  that  said  shaft 
was  safe,  as  the  defendant  had  informed  him,  then  the  said 
Jones  did  not  go  upon  said  platform  voluntarily,  in  the  sense 
that  word  is  used  in  the  nineteenth  instruction  for  defendant," 
— and,  as  thus  modified,  gave  the  instruction,  to  which  the 
defendant  excepted. 

It  is  objected  to  this  modification  that  it  is  not  based  upon 
any  evidence  in  the  case.  Hillier,  who  was  engaged  by  the 
company  to  do  the  work  on  the  shaft  and  to  employ  men  for 
the  purpose,  and  was  the  man  who  employed  Jones,  testified 
that  Jones  was  a  man  of  experience  as  a  miner,  and  that  was 
the  reason  why  he  selected  him ;  that  the  matter  of  gas  was 
talked  over  between  them ;  they  knew  it  was  making  a  little 
gas ;  the  question  with  them  all  was  to  be  careful  not  to  get 
the  lights  down  too  low,  or  to  get  them  where  the  gas  was; 
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that  they  knew  there  was  gas  there,  but  didn't  expect  there 
was  any  more  coming  from  there  but  what  was  passing  away 
through  the  platform.  And  on  cross-examination  he  said : 
"When  Jones  came  to  me  to  work  we  talked  about  the  gas. 
He  was  a  man  that  was  acquainted  with  gas.  I  believe  it  was 
the  night  before  he  came  to  work  we  spoke  first  about  this 
gas.  Don't  know  that  any  one  was  present  but  ourselves. 
Were  talking  about  gas  in  the  shaft.  He  thought  there  would 
not  be  any  danger  at  all,  with  care.  I  told  him  I  thought  so 
too."  This  was  the  only  witness  who  testified  on  this  subject. 
This  being  substantially  all  the  evidence  in  the  record  of  what 
transpired  in  relation  to  Jones'  employment,  we  regard  the 
objection  well  taken  to  the  modification  of  the  instruction, — 
that  it  was  without  basis  in  the  evidence,  and  should  not  have 
been  given. 

The  first  and  second  instructions  given  for  plaintiJBF,  each 
one  of  which  occupies  two  and  a  half  pages  of  counsel's  brief, 
are  objectionable  for  their  length,  as  being  involved,  con- 
fusing, argumentative,  and  containing  a  one-sided  recital  of 
evidence.  This  kind  of  instructions  has  been  frequently  con- 
demned by  this  court. 

The  exclusion  of  the  testimony  of  the  witness  Mary  Evans, 
from  the  jury,  is  assigned  for  error.  There  was  proof  of  the 
marriage  of  the  plaintiff,  Mary  Jones,  to  Thomas  D.  Jones,  the 
decedent,  on  February  19,  1875,  in  the  county  of  LaSalle,  in 
this  State,  and  that  she  had  four  children  by  said  Thomas  D. 
Jones,  as  the  result  of  the  marriage.  The  witness  Mary  Evans 
testified  that  she  was  married  to  Thomas  D.  Jones  on  November 
16,  1867,  at  Mountain  Ash,  in  Wales ;  that  Jones  deserted  her, 
and  she  subsequently  married  a  man  by  the  name  of  Evans, 
with  whom  she  has  since  resided  as  his  wife ;  that  she  had  never 
been  divorced  from  Jones,  and  did  not  know  whether  Jones  had 
been  divorced  from  her  or  not.  This  evidence  was  excluded. 
It  was  contended  it  should  have  been  received,  as  showing  that 
Mary  Evans,  and  not  the  plaintiff,  was  the  lawful  widow  of 
25—127  III. 
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Thomas  D.  Jones,  and  that  the  facts  of  this  case  distinguish  it 
from  Canant  v.  Griffin,  48  HI.  410,  where  there  was  an  attempt 
to  show  that  another  one  than  the  plaintiJBF  there  was  the  true 
widow  of  the  deceased,  and  it  was  held  that  which  one  was  the 
true  widow  waa  immaterial ;  that  the  fact  would  only  become 
important  when  the  administrator  was  called  upon  to  make 
distribution.  It  is  claimed  that  here  it  is  important  which 
one  is  the  true  widow,  as  Mary  Evans,  by  her  conduct,  had 
absolved  the  deceased  from  any  legal  liability  for  her  support, 
and  that  she  had  sustained  no  pecuniary  injury  by  his  death. 
However  this  may  be,  we  think  the  evidence  was  properly  ex- 
cluded, as  not  showing  the  invalidity  of  the  second  marriage 
of  Jones.  The  second  marriage  being  shown  in  fact,  the  law 
raises  a  strong  presumption  in  favor  of  its  legality,  which  we 
do  not  regard  as  overcome  by  mere  proof  of  a  prior  marriage, 
and  that  the  first  wife  had  not  obtained  a  divorce.  (See  John- 
son V.  Johnson,  114  Dl.  617.)  The  husband  might  have  ob- 
tained such  divorce  and  left  him  free  to  contract  the  second 
marriage. 

For  the  errors  which  have  been  indicated,  the  judgments 
of  the  Appellate  and  circuit  courts  will  be  reversed,  and  the 
cause  remanded  to  the  circuit  court. 

Judgment  reversed. 

Per  Curiam  :  After  the  foregoing  opinion  was  adopted  and 
filed,  a  rehearing  was  granted,  and  the  cause  was  under  con- 
sideration when  Mr.  Justice  Sheldon  retired  from  the  court. 
After  a  further  examination  of  the  case  by  the  court,  as  now 
constituted,  we  think  that  the  conclusion  already  reached  is 
correct.  The  opinion  of  Mr.  Justice  Sheldon  is,  therefore, 
re-adopted,  and  the  judgment  is  reversed  and  the  cause  re- 
manded. 
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The  People  ex  rel.  Charles  E.  Barber,  Collector, 


Francis  M.  Chapman. 
Filed  at  Ottawa  January  25,  2889. 

1.  SpeciaIj  assessments— practice — demurrer  to  objections — its  effect, 
as  an  admission.  The  practice  of  demuning  to  objections  to  the  ap- 
plication of  the  county  collector  for  judgment  against  delinquent  lands 
for  unpaid  special  assessments,  is  not  approved.  The  party  filing  ob- 
jections must  sustain  them  by  proof,  and  they  are  not  admitted  to  be 
true  by  demurrer. 

2.  Drainage  law — classification  of  lands  benejlied — time  and  place 
to  object.  Under  the  Drainage  law  of  1885,  entitled  "An  act  to  provide 
drainage  for  agricultiiral  and  sanitary*  purposes,"  etc.,  the  objection 
that  the  drainage  commissioners  failed  to  classify  certain  lands  within 
the  drainage  district,  and  indicate  thereby  whether  such  were  or  were 
not  benefited,  comes  too  late  on  application  for  judgment  for  impaid 
special  assessments.  Such  an  objection  should  be  made  to  the  com- 
missioners, and  if  not  allowed,  the  objector  should  appeal. 

3.  The  act  gives  each  land  owner  ample  opportunity  to  be  heard 
before  the  drainage  commissioners,  in  relation  to  the.classification  of 
lands  to  be  benefited ;  and  such  board  has  full  power  to  grant  relief  by 
correcting  any  errors  therein,  and  it  gives  such  owners  the  right  of  ap- 
peal from  the  decision  of  the  commissioners  upon  their  objection,  to 
three  supervisors,  who  are  invested  with  power  to  correct  any  error 
shown  to  exist  in  the  classification.  This  remedy  is  exclusive,  and  if 
the  party  fails  to  pursue  it,  he  will  have  no  other  redress. 

4.  Same — notice — as  to  time  and  place  for  hearing  objections.  In  the 
absence  of  proof  to  the  contrary,  it  will  be  presumed  that  the  owners 
of  land  in  a  drainage  district  were  served  with  notice  of  the  action  of 
the  drainage  commissioners,  as  required  by  section  27  of  the  act  of  18«5, 
and  of  the  time  and  place  for  hearing  objections,  and  that  they  appeared 
before  the  commissioners  at  su(^h  time  and  place.  If  an  owner  fails  to 
appear  and  object,  he  will  be  held  to  have  waived  all  objection  to  their 
action. 

5.  Same— ftwf  one  notice  necessary.  After  the  drainage  commissioners 
have  once  obtained  jurisdiction  by  service  of  notice,  no  other  notice 
is  required  as  to  any  further  steps  taken  by  them  in  the  way  of  subse- 
quent assessments,  but  the  land  owner  will  be  required  to  take  notice 
thereof y  the  same  as  a  party  in  a  suit  at  law. 


175 


Digitized  by  VjOOQIC 


388  The  People  ex  rel.  v.  Chapman. 

Briefs  of  Counsel. 
Appeal  from  the  County  Court  of  Iroquois  county. 

Mr.  E.  W.  HiLscHER,  and  Messrp.  Harris  &  Hooper,  for  the 
appellant : 

The  act  of  1885,  under  which  this  proceeding  was  had,  does 
not  require  notice  of  the  filing  of  the  assessment  roll.  The 
classification  under  section  21  was  before  made,  and  it  must 
be  presumed  that  notices  were  then  served  as  required,  and 
no  notice  was  required  of  the  several  subsequent  steps. 

The  objection  that  lands  benefited  were  omitted  from  the 
classification  and  tax  list,  is  not  good  unless  accompanied  with 
an  allegation  of  fraud.  Elliott  v.  Chicago,  48  111.  293 ;  Spencer 
V.  People,  68  id.  610 ;  Moore  v.  People  ex  rel.  106  id.  676. 

It  is  a  question  for  the  commissioners  to  determine,  what 
lands  shall  be  classified  and  what  benefits  they  receive.  They 
having  determined  these  questions  under  a  statute  giving  them 
full  authority  to  act  upon  these  questions,  and  their  decision 
being  unappealed  from  and  unreversed,  must  be  considered 
as  final  in  this  proceeding.  Cases  last  above  cited,  and  People 
ex  rel  v.  BHslin,  80  111.  423. 

Messrs.  Kay  &  Euans,  for  the  appellee : 

Under  section  27  of  the  act  of  1885,  the  land  owner  may 
appeal  from  any  assessment,  but  upon  the  ground,  only,  that 
such  tax  is  a  greater  amount  than  the  benefits  to  accrue  to 
the  land  by  the  proposed  drainage. 

In  making  a  second  or  third  assessment,  the  previous  as- 
sessments should  be  considered,  and  if  the  aggregate  amount 
of  such  previous  assessments  equals  or  exceeds  the  benefits 
to  accrue  to  the  land,  then  such  additional  assessment  should 
not  be  made.  (Commissioners  v.  Kelsey,  120  111.  482.)  The 
assessment  complained  of  is  the  second. 

We  contend  the  land  owner  should  have  notice  of  the  filing 
of  each  assessment  list.  Without  such  notice  how  is  he  to 
know  when  the  assessment  is  made  and  filed  ? — ^and  without 
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Buch  knowledge  the  right  of  appeal  conferred  by  statute  is 
barren.  That  notice  must  be  given,  we  refer  to  the  following 
authorities:  Eddy  y.  People,  16  111.  386;  Commissioners  of 
Highways  v.  Claire,  16  Johns.  537;  Railroad  Co.  v.  Warner, 
61  m.  62. 

It  would  have  been  too  late  to  object  in  the  county  court  if 
appellee  had  had  notice  of  the  assessment  in  time  to  take  his 
appeal.     Lehmer  v.  People,  80  HI.  601. 

There  is  a  distinction  between  a  tax  and  an  assessment  for 
special  benefits,  where  the  party  has  had  notice.  {Riverside 
Co.  V.  Howell,  113  111.  256,  and  cases  there  cited.)  Such  pro- 
ceedings are  not  conclusive  unless  the  party  appeared.  If 
notice  should,  under  the  statute,  have  been  given,  and  was 
not,  and  there  was  no  appeal  taken  or  appearance  entered, 
then  such  assessment  is  void.  Kidder  v.  City  of  Peoria,  29  111. 
77 ;  Skinner  v.  Lake  View  Avenue  Co,  57  id.  161. 

Mr.  Justice  Shope  delivered  the  opinion  of  the  Court : 

This  appeal  brings  before  us  the  record  of  the  judgment  of 
the  county  court  of  Iroquois  county,  rendered  on  the  application 
of  the  county  collector  of  that  county  for  judgment  against 
delinquent  lands  and  lots  for  taxes,  special  assessments,  etc., 
due  thereon.  A  drainage  district  was  organized  in  that  county, 
under  the  Drainage  act  of  1886,  embracing  certain  lands  of 
appellee,  upon  which  two  special  assessments  appear  to  have 
been  made,  the  second  of  which,  only,  is  involved  in  this  case. 
The  second  OiSsessment  was  made  pursuant  to  a  resolution  of 
the  drainage  commissioners,  and  not  having  been  paid  by  ap- 
pellee, the  proper  return  was  made  of  the  assessment  roll  and 
of  the  special  assessment  thereon  remaining  unpaid,  and  appli- 
cation by  the  county  collector  was  made  for  judgment  against 
appellee's  land  so  delinquent.  Appellee  appeared  in  the  county 
court,  and  objected  to  the  rendering  of  judgment  against  his 
lands  for  such  special  assessment,  upon  the  ground  that  the 
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drainage  district  included  lands  which  the  commissioners  had 
neither  classified  nor  assessed  for  benefits,  and  in  respect  of 
which  they  had  in  no  way  indicated  whether  such  lands  were 
or  were  not  benefited ;  that  the  lauds  referred  to  were  not  in- 
cluded in  the  petition  for  the  organization  of  the  district,  but 
were  brought  into  the  district  by  the  commissioners,  at  the  time 
the  district  was  organized,  for  the  reason  that  such  lands  WQuld 
be  benefited  by  the  contemplated  drainage ;  and  upon  the  fur- 
ther ground,  that  the  second  assessment  was  made,  and  the 
assessment  roll  filed  with  the  town  clerk,  without  notice  to 
appellee,  and  that  appellee  did  not,  in  fact,  learn  of  the  assess- 
ment until  some  days  after  the  time  of  appeal  therefrom  had 
expired;  and  because  the  lands  not  classified  and  assessed 
were  greatly  benefited  by  the  drainage  of  the  district,  and 
should  therefore  have  been  assessed,  and  that  by  the  failure 
of  the  commissioners  in  this  regard,  appellee's  lands  were  as- 
sessed more  than  their  proportionate  share  of  the  sum  required 
to  be  raised.  A  demurrer  was  interposed  to  the  objections, 
and,  imder  stipulation  that  no  question  of  fact  should  be  raised 
on  the  hearing,  the  legal  suflBciency  of  the  objections  was  con- 
sidered, which  resulted  in  the  overruling  of  the  demurrer  and 
the  rendition  of  a  judgment  abating  the  special  assessment 
against  the  lands  of  appellee.  The  People,  upon  the  relation 
of  the  collector,  appealed  to  this  court. 

The  practice  of  demurring  to  objections  interposed  to  the 
application  of  the  county  collector  for  judgment  against  de- 
linquent lands,  etc.,  for  unpaid  special  assessments,  has  been 
condemned  by  this  court.  It  was  said  in  Enos  v.  City  of 
Springfieldy  113  111.  65 :  "We  are  aware  of  no  statute  or  well 
settled  practice  which  authorizes  a  demurrer  to  be  filed  in  such 
a  case.  Where  objections  are  filed  in  such  a  case,  it  is  in- 
cumbent on  the  party. filing  them  to  sustain  them  by  proof, 
unless  they  appear  on  the  record.  We  are  not  inclined  to  sus- 
tain a  practice  which  will  admit  the  truth  of  every  objection 
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which  may  he  filed,  however  frivolous,  although  a  demurrer 
may  be  interposed  to  the  objection." 

As  respects  the  first  objection, — namely,  the  omission  of  the 
drainage  commissioners  to  classify  certain  lands  within  the 
drainage  district,  and  their  failure  thereby  to  indicate  whether 
such  lands  were  or  were  not  benefited, — we  are  of  opinion  the 
objection  came  too  late.  The  twenty-first  section  of  the  act 
provides  the  manner  in  which  the  commissioners  shall  classify 
the  lands  within  the  drainage  district,  and  that  when  estab* 
lished  and  properly  tabulated,  or  shown  by  a  map,  such  clas- 
sification shall  be  filed  in  the  office  of  the  town  clerk,  for 
inspection,  and  ''shall  remain  as  a  basis  for  such  levy  of  taxes 
as  may  be  needed  for  the  lawful  and  proper  purposes  of  the 
drainage  district."  But  by  the  twenty-fourth  section  provision 
is  made  for  personally  serving  "upon  all  parties  owning  lands 
to  be  affected  by  the  proposed  work,  *  *  *  and  residing 
in  the  county,  a  written  or  printed  notice  of  the  time  when  and 
place  where  they"  (the  drainage  commissioners)  "will  meet  to 
hear  any  and  all  objections  that  may  be  made  to  the  classifi- 
cation of  lands  on  the  graduated  scale,"  etc.  Assuming,  as 
we  must,  that  appellee  was  served  with  the  notice,  as  required 
by  this  section,  and  the  commissioners  being,  by  the  next  sec- 
tion of  the  act,  authorized  and  required,  at  the  time  and  place 
mentioned  in  such  notice,  to  "hear  whatever  objections  may 
be  urged  by  any  person  interested,"  and  to  correct  any  injus- 
tice shown  to  exist  in  such  classification,  appellee  must  be 
presumed  to  have  appeared  before  the  commissioners  at  the 
time  they  were  sitting  in  review  of  their  classification  of  the 
lands  within  this  district,  and  to  have  then  objected  to  any 
injustice  to  him  by  reason  of  such  classification;  and  if  ap- 
pellee failed  to  so  appear  and  object,  he  must  be  held  to  have 
waived  all  objection  to  the  action  of  the  commissioners  relating 
to  such  classification.  The  law  gave  him  ample  opportunity 
to  be  heard  touching  the  classification  of  the  lands,  before  a 
tribunal  with  ample  power  to  aflford  him  relief.     It  required 
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him  to  be  notified  in  time  to  interpose  any  objections  he  might 
h&ve  thereto.  The  law  also  gave  him  the  right  of  appeal  from 
the  decision  of  the  commissioners  upon  his  objections,  to  three 
supervisors,  who  were  invested  with  power  to  correct  any  error 
shown  to  exist  in  the  classification.  Thus  the  rights  of  the 
property  owner,  in  respect  to  the  classification  of  lands  within 
the  district,  are  fully  and  perfectly  protected ;  and  if  the  prop- 
erty owner  neglects  to  avail  himself  of  the  right  of  redressing 
any  wrong  and  of  correcting  any  error  and  injustice,  he  ought 
not  to  be  heard  to  complain  at  another  time  and  in  another 
forum.  The  case  here  presented  presents  a  striking  analogy 
to  the  right  of  a  property  owner  to  have  the  assessment  of  his 
property  for  general  taxation  reviewed  by  the  town  board  and 
afterwards  by  the  county  board,  and  no  reason  is  perceived 
why  the  same  rule  should  not  govern  in  both  cases. 

The  objection  that  appellee  was  not  notified  of  the  resolu- 
tion and  order  of  the  commissioners  making  these  special 
assessments,  and  of  the  making  and  filing  of  the  assessment 
roll,  and  did  not,  in  fact,  learn  of  the  same  until  the  time 
allowed  by  the  statute  for  an  appeal  therefrom  had  expired, 
is  most  strenuously  insisted  upon.  It  would  seem  to  be  a  suf- 
ficient answer  to  this  contention  to  say,  that  the  statute  does 
not  require  such  notice  to  be  given.  The  better  answer,  per- 
haps, is,  that  no  reason  is  perceived  why  such  a  notice  should 
be  given.  From  the  time  the  drainage  commissioners  assume 
to  exercise  the  powers  conferred  on  them,  and  which  is  to  re- 
sult in  the  levying  of  a  special  drainage  assessment,  the  pro- 
ceedings may  not  inaptly  be  likened  to  a  suit  in  court.  The 
commissioners,  as  a  first  step,  make  a  classification  of  the 
lands ;  the  property  owners  are  then  brought  before  them  by 
notice, — residents  by  personal  service,  and  non-residents  by- 
publication  ;  and  the  succeeding  steps  to  be  taken,  both  by  the 
property  owner  and  by  the  commissioners,  fi>llow  in  regular 
progression,  and  without  unnecessary  delay.  And  for  the  same 
reason  that  a  party  over  whose  person  the  court  has  acquired 
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jurisdiction  is  required  to  take  notice  of  the  different  steps 
taken  in  his  cause,  the  property  owner  in  a  drainage  district 
who  has  been  notified  of  the  classification  of  the  lands,  must 
also  be  required  to  take  notice  of  each  succeeding  step  taken 
by  the  commissioners  to  eflFect  the  object  for  which  the  district 
has  been  organized. 

If,  therefore,  we  assume,  as  did  the  county  court,  that  the 
effect  of  the  demurrer  and  stipulation  of  the  parties  was  to 
admit  as  true,  without  proof,  the  facts  disclosed  in  the  objec- 
tions of  appellee,  they  constituted  no  legal  objection  to  the 
assessment  upon  the  lands  of  appellee  then  delinquent,  and  it 
was  error  for  the  court  to  sustain  them  and  abate  the  tax. 

The  judgment  of  the  county  court  is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 
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Edward  Wilson,  Conservator, 

V. 

Magdalena  Scoville  et  al. 
Filed  at  Springfield  January  Bl,  1889. 

1.  ATTiiAJ*— certificate  of  importance — whether  necessary — and  within 
iffhat  lime  to  be  given.  Where  the  amount  involved  in  a  suit  is  less  than 
$1000,  no  apx>eal  lies  from  the  Appellate  to  the  Supreme  Court,  except 
upon  the  certificate  of  the  judges  of  the  Ai>pellate  Court  that  the  case 
is  of  such  importance,  on  account  of  direct  or  collateral  interests,  that 
it  should  be  passed  upon  by  this  court;  and  such  certificate  is  a  condi- 
tion precedent  to  the  perfecting  of  an  appeal.  This  court  will  not, 
therefore,  continue  a  cause  brought  before  it  by  appeal  from  the  Appel- 
late Court,  to  enable  the  api)ellant  to  procure  such  certificate. 

2.  The  Appellate  Court  has  jurisdiction  to  grant  a  certificate  of  im- 
I>ortaiice  only  for  the  period  during  which  an  appeal  can  be  taken, — 
that  is,  twenty  days  after  the  entry  of  judgment. 
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Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Fulton 
county ;  the  Hon.  John  C.  Ba.oby,  Judge,  presiding. 

Mr.  H.  W.  Masters,  and  Mr.  D.  Abbott,  for  the  appellant. 

Messrs.  Barrere  &  Grant,  and  Mr.  J.  W.  Bantz,  for  the 

appellees. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  is  a  motion  by  the  appellant  for  a  continuance  for 
the  purpose  of  enabling  him  to  obtain  from  the  judges  of  the 
Appellate  Court  a  certificate  that  the  case  is  of  such  import- 
ance, on  account  of  direct  or  collateral  interests  that  it  should 
be  passed  upon  by  this  court.  It  is  admitted  that  the  amount 
involved  is  less  than  $1000,  and  that  the  case  is  not  otherwise 
one  of  which  this  court  can  have  jurisdiction  without  such 
certificate.  We  think  the  motion  must  be  denied  for  two  rea- 
sons. First,  such  certificate  is  a  condition  precedent  to  per- 
fecting an  appeal,  and  if  it  were  granted  now,  ex  i^ost  facto, 
it  would  not  have  the  eflFect  to  validate  an  appeal  which  has 
already  been  improvidently  taken.  Second,  if  this  were  other- 
wise, the  judgment  of  the  Appellate  Court  was  rendered  on 
the  25th  day  of  May  last,  and  as  we  have  held  in  MacLachlan 
V.  McLaughlin,  126  111.  427,  the  Appellate  Court  had  jurisdic- 
tion to  grant  a  certificate  only  for  the  period  during  which  an 
appeal  could  be  taken,  that  is  twenty  days  after  the  entry  of 
judgment.  It  is  therefore  now  too  late  to  apply  to  that  court 
for  a  certificate,  and  a  continuance  for  that  purpose  would  be 
unavailing. 

As  it  is  apparent  th?it  this  court  has  not  and  can  not  have 
jurisdiction,  the  appeal  will  be  dismissed  at  the  costs  of  the 
appellant,  and  leave  is  given  him  to  withdraw  the  record  for 
the  purpose  of  returning  it  to  the  Appellate  Court. 

Motion  denied. 


Digitized  by  VjOOQIC 


Maloney  et  al,  v.  Dewey  et  ai.  395 


Syllabus. 


John  Malonby  et  al. 

V, 

Edwabd  Dewey  et  al.  \U9  mi 

1 152    196 

127    305| 
Filed  at  Ottawa  January  25, 1889.  61«  600| 

127      895| 

1.  Judgment  or  degree— /loto  far  conclusive— generally.   It  is  a  gen-         90a  '224| 
eral  rule,  that  when  it  is  once  made  to  appear  that  a  court  has  juris- 
diction both  of  the  subject  matter  and  of  the  parties,  tlie  judgment  or 

decree  which  it  pronounces  must  be  held  conclusive  and  binding  upon 
the  parties  thereto  and  their  privies,  notwithstanding  the  court  may 
have  proceeded  irregularly,  or  erred  in  its  application  of  the  law  in 
the  case  before  it. 

2.  Same — in  case  of  an  insane  person — how  far  a  judgment  or  decree 
is  conclusive — and  herein,  of  the  remedy  as  to  a  suit  at  law  against  an 
insane  person.  Where  an  insane  person  is  properly  brought  before  the 
court  by  personal  service,  the  judgment  or  decree  rendered  against  him 
will  be  valid  and  binding,  and  is  said  to  be  neither  void  nor  voidable. 

3.  Where  a  lunatic  or  insane  person  is  sued  at  law,  the  proper  remedy 
for  the  lunatic  is  to  apply  to  a  court  of  chancery  to  restrain  the  pro- 
ceeding, and  to  compel  the  plaintiff  to  go  there  for  justice.  But  a 
judgment  against  a  lunatic,  until  set  aside  in  chancery,  or  otherwise,  . 
is  as  valid  and  binding  as  any  other  judgment.  It  seems,  however, 
that  the  mere  fact  of  insanity,  alone,  is  not  a  sufficient  ground  to  set 
aside  the  judgment.  It  should  further  be  shown  that  the  judgment  is 
inequitable. 

4.  Conflict  of  Jj  A.WB--jurisdiction  of  State  courts  to  review  the  action 
of  Federal  courts.  A  decree  of  the  United  States  Circuit  Court  for  the 
foreclosure  of  a  mortgage  can  not  be  set  aside  by  the  State  coui'ts  on 
the  ground  of  error  in  the  proceedings  not  affecting  the  jurisdiction, 
and  a  redemption  be  allowed  from  the  mortgage.  An  error  in  ordering 
a  sale  without  allowing  redemption  will  not  divest  the  Federal  court 
of  jurisdiction.  If  there  are  any  equitable  groimds  of  relief  against 
such  decree,  they  must  be  presented  to  that  court. 

5.  So  where  a  decree  of  strict  foreclosure  has  been  rendered  in  the 
Circuit  Court  of  the  United  States  against  a  lunatic  or  insane  person, 
that  court  is  the  proper  forum  in  which  to  apply  for  relief  against  the 
decree.  The  State  courts  have  no  power  or  authority  to  review,  revise 
and  correct  such  decree. 

6.  Guardian  ad  IjTTEM — who  may  act  in  that  capacity.  There  is  no 
statute  or  rule  of  law  which  requires  that  a  person  ai)pointed  as  guard- 
ian ad  litem  shall  be  a  solicitor,  and  the  appointment  of  the  clerk  of 
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the  court  as  such  will  not  render  the  decree  a  nullity  in  a  collateral 
proceeding,  or  call  for  the  setting  aside  of  the  final  decree. 

7.  Same — in  the  case  of  an  insane  person — the  statute  construed.  The 
provision  of  section  6  of  the  Chancery  Code,  that  in  any  cause  in 
equity  it  shall  be  lawful  for  the  court  to  appoint  a  guardian  ad  litem 
to  any  insane  defendant  in  such  cause,  is  not  made  jurisdictional,  and  • 
can  have  no  application  where  a  conservator  has  been  appointed,  and 
is  acting,  or  when  the  complainant  has  no  knowledge  of  the  insanity. 

8.  Same — errors  of  guardian  ad  litem — whether  affecting  jurisdiction. 
The  acts  of  a  guardian  ad  litems  after  appointment,  may  be  erroneous, 
but  however  much  so,  they  can  not  be  held  to  relate  back  and  divest 
the  court  of  the  jurisdiction  which  authorized  it  to  make  the  appoint- 
ment. 

9.  AiiiiEOATTONS  JJXJ}  PBOOFS  —  hill  to  impeach  a  decree  confined  to 
objections  therein  stated.  A  bill  to  impeach  a  decree  of  a  circuit  court 
of  the  United  States  will  be  confined  to  the  grounds  stated  therein, 
and  where  objections  to  the  decree  are  urged,  but  not  stated  in  the  bill, 
they  will  be  disregarded. 

10.  Pabties — in  chancery — hill  against  a  lunatic  After  Inquisition, 
and  the  appointment  of  a  conservator  for  a  lunatic,  a  party  filing  a  bill 
to  enforce  the  contracts  of  the  lunatic  should  make  the  conservator  a 
party;  but  until  such  appointment,  it  is  competent  to  commence  suit 
against  the  lunatic.  The  complainant  is  not  bound  to  ascertain  the 
mental  capacity  of  the  defendant  before  he  can  bring  suit. 

Writ  op  Error  to  the  Superior  Court  of  Cook  county ;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

Edward  Dewey  obtained  a  decree  in  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  Illinois,  in  a 
certain  cause.pending  in  that  court  wherein  he  was  complain- 
ant, and  John  Maloney,  William  Maloney,  John  Maloney,  Jr., 
Catherine  Maloney,  Charles  E.  Durand,  John  Mattocks,  the 
city  of  Chicago  and  Isaac  Tomlinson,  were  defendants,  foreclos- 
ing a  certain  deed  of  trust  on  land  alleged  to  have  been  owned 
by  Mary  Maloney,  and  deeded  by  her  and  her  husband,  John 
Maloney,  in  trust,  to  secure  the  indebtedness  therein  described. 
It  was  alleged  in  the  bill  that  Mary  Maloney  died  intestate 
before  the  filing  of  the  bill,  and  that  William  Maloney,  John 
Maloney,  Jr.,  Catherine  Maloney  and  Isaac  Tomlinson,  "have, 
or  claim  to  have,  some  interest  in  the  premises  as  heirs-at-Iaw 
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of  Mary  Maloney,  or  otherwise."  The  property  described  in 
the  deed  of  trust  was  sold  pursuant  to  the  decree,  and  pur- 
chased by  the  complainant  therein.  The  purchaser  was  let 
into  possession,  and  he  afterwards  sold  and  conveyed  the 
property  purchased,  to  Sidney  A.  Kent  and  Albert  E.  Kent. 
The  present  bill  was  filed  in  the  Superior  Court  of  Cook  county 
by  John  Maloney,  John  Maloney,  Jr.,  and  Catherine  E.  Kirby, 
against  Dewey  and  the  Kents,  praying  that  the  decrees,  orders 
and  proceedings  of  the  United  States  Circuit  Court,  foreclosing 
the  deed  of  trust,  be  adjudged  to  be  void  as  to  the  said  John 
Maloney,  Jr.,  and  William  Maloney,  that  an  account  be  taken 
of  the  amount  due  upon  the  deed  of  trust,  and  that  they  be 
let  in  to  redeem,  etc. 

It  is,  among  other  things,  in  substance,  alleged  in  the  bill, 
that  John  Maloney,  Jr.,  was  a  minor  when  the  decree  of  fore- 
closure was  rendered ;  that  the  person  named  as  guardian  ad 
litem  in  the  decree,  and  who  answered  for  him  as  such,  was 
then  and  still  is  clerk  of  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Illinois,  and  that  the  laws  of  the 
United  States  prohibited  him  from  doing  any  act  as  solicitor 
or  counselor,  and  that,  in  fact,  he  did  no  act  as  solicitor  or 
counselor  for  the  defense  of  the  rights  and  interests  of  John 
Maloney,  Jr.,  and  that  such  rights  and  interests  were  wholly 
unprotected  in  the  suit ;  that  William  Maloney  died  on  a  date 
named,  which  is  since  the  decree  was  rendered,  leaving  the 
complainants  in  the  present  bill  his  only  heirs-at-law ;  that 
from  a  date  named,  which  is  long  anterior  to  the  filing  of  the 
bill  for  foreclosure,  and  thence  until  his  death,  he  was  insane, 
and  that  he  was  adjudged  to  be  insane,  and  a  conservator  ap- 
pointed by  a  competent  tribunal,  but  the  date  of  this  adjudi- 
cation and  appointment  was  subsequent  to  the  service  of  the 
Bommons  upon  him.  It  is  insisted  that  the  proceedings  in  the 
cause,  as  against  William  Maloney,  subsequent  to  the  service 
of  the  summons  upon  him,  were  fraudulent  and  void,  and  it  is 
alleged  no  day  in  court  was  given  him  to  show  cause  against 
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the  granting  of  the  decree ;  and  it  is  finally  alleged,  that  at 
the  time  of  the  filing  of  the  bill  to  foreclose,  no  default  had 
been  made  whereby  any  right  had  accrued  to  sell  under  the 
trust  deed ;  that  they  have  no  knowledge  as  to  the  loan  to  se- 
cure which  the  trust  deed  was  given,  but  charge  that  it  was 
usurious.  The  court  sustained  a  demurrer  to  the  bill,  and  the 
record  is  brought  to  this  court  by  eiTor  to  that  decree. 

Mr.  Edward  Roby,  and  Mr.  Thomas  H.  Gault,  for  the  plain- 
tiffs in  error : 

The  decree  for  sale  and  conveyance  without  redemption, 
was  void.  Brine  v.  Insurance  Co.  96  U.  S.  627 ;  AUis  v.  Insur- 
ance Co.  97  id.  144 ;  Orvis  v.  Poivell^  98  id.  176  ;  Railroad  Co. 
V.  Fosdick,  106  id.  71 ;  Sivift  v.  Smith,  102  id.  442 ;  People  v. 
Cooper,  83  111.  696 ;  Castner  v.  Walrod,  id.  179. 

A  judgment  obtained  by  fraud  is  not  conclusive,  and  equity 
may  relieve  against  it.  Pratt  v.  Northam,  5  Mason,  95 ;  Buck 
V.  Colbath,  3  Wall.  342 ;  Gould  v.  Gotdd,  3  Story,  536 ;  Contee 
V.  Godfrey,  1  Cranch,  479. 

The  plaintiff,  knowing  the  defendant's  condition,  and  inca- 
pacity to  defend,  by  imposing  on  the  court,  and  selling  the 
lunatic's  land,  is  guilty  of  the  gravest  fraud.  Bryan  v.  Wash, 
2  Gilm.  664. 

As  the  lunatic  was  not  bound  by  the  decree  before  his  death, 
the  right  to  redeem  passed  to  his  heirs. 

A  judgment  or  decree  fraudulently  obtained  may  be  attacked 
collaterally,  or  by  bill  to  set  the  same  aside.  Adam's  Eq.  *420 ; 
Loyd  V.  Malone,  23  111.  43 ;  Johnson  v.  Johnson,  30  id.  215 ; 
Kuchenheiser  v.  Beckert,  41  id.  172 ;  Gooch  v.  Greene,  102  id. 
610 ;  Gould  v.  Gould,  3  Story,  636. 

Where  a  decree  has  been  made  against  an  infant  or  lunatic 
in  a  case  where  no  guardian  is  appointed,  an  original  biU, 
impeaching  the  decree  for  fraud,  may  be  filed  without  leave 
of  court,  and  the  court  must  vacate  the  decree  and  put  the 
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parties  in  statu  quo.  Richmond  v.  Tayleur,  1  P.  Wms.  737  ; 
Cooper's  Eq.  96,  97;  2  Daniell's  Ch.  Pr.  1584. 

It  will  be  enough  for  the  infant  or  lunatic  to  say  the  decree 
was  obtained  by  fraud  and  collusion,  or  that  no  day  was  given 
him  to  show  cause  against  it.     1  P.  Wms.  737. 

Infants,  idiots  and  lunatics  are  incapable,  by  themselves,  of 
defending  a  suit.  Story's  Eq.  PI.  sec.  70 ;  Bank  v,  Ritchie,  8 
Pet.  143. 

The  lunatic,  if  served  with  process,  was  powerless  to  answer, 
or  to  confess  the  bill,  or  to  attend  before  a  master,  or  do  any- 
thing to  defend  his  rights.  "Infants,  idiots  and  lunatics  are 
as  incapable,  by  themselves,  of  defending,  as  they  are  of  in- 
stituting, a  suit."  Lord  Eedesdale,  p.  82;  Cooper's  Eq.  31, 
33,  109. 

The  lunatic  was  gotten  into  court  by  process,  but  was  tied 
hand  and  foot,  so  that  he  could  not  answer,  or  take  any  step 
whatever  in  the  case.  The  decree  is  exactly  parallel  to  that  re- 
viewed in  Windsor  v.  McVeigh^  93  U.  8.  277.  See,  also.  Story's 
Eq.  Jur.  sees.  222,  223,  227 ;  Cooper's  Eq.  96 ;  Mitford's  PI. 
73;  2  Daniell's  Ch.  Pr.  684;  1  id.  176,  177. 

A  proceeding  where  a  defendant  can  not  answer,  and  is  not 
represented,  is  no  judicial  determination  of  his  rights,  any 
more  than  it  would  be  if  he  had  not  been  served  with  process. 
Gregory  v.  McVeigh,  23  Wall.  294 ;  93  U.  S.  284 ;  Windsor  v. 
McVeigh,  93  id.  274 ;  Loyd  v.  Malone,  23  111.  44 ;  Johnson 
V.  Johnson,  30  id.  215;  Kuchenheiser  v.  Beckert,  41  id.  172; 
Gould  V.  Gould,  3  Story,  536 ;  Richmond  v.  Tayleur,  1  P.  Wms. 
737 ;  Cooper's  Eq.  96,  97 ;  2  Daniell's  Ch.  Pr.  1584. 

In  Loyd  v.  Malone,  and  subsequent  cases,  the  Illinois  Su- 
preme Court  proclaimed  its  inclination  to  go  to  the  full  extent 
of  the  doctrine. 

Messrs.  Mason  Brothers,  for  the  defendant  in  error  Dewey : 

Except  in  cases  of  appellate  jurisdiction  from  the  State  to 

the  Federal  courts,  the  courts  of  neither  can  have  any  right 
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to  interfere  with  or  control  the  proceedings  or  process  of  the 
other,  or  revise  its  judgments.  Taylor  v.  Carryl^  20  How. 
597 ;  In  re  Salisbury,  16  111.  351 ;  Munson  v.  Harroun,  34  id. 
424;  Logan  v.  LiicaSy  59  id.  238;  Sproehnle  v.  Dietrich,  110 
id.  202 ;  Ritchie  v.  Pease,  114  id.  353 ;  Wetherbee  v.  Fitch,  117 
id.  67. 

The  cases  cited  by  plaintiflFs  do  not  authorize  interference 
by  State  courts  with  decrees  of  Federal  courts,  or  vice  versa. 
Contee  v.  Godfrey,  1  Cranch,  479 ;  Buck  v.  Colbath,  3  Wall. 
342 ;  Dupasseur  v.  Rochereau,  21  id.  130 ;  Gregory  v.  McVeigh, 
23  id.  294 ;  Windsor  v.  McVeigh,  93  U.  S.  274. 

The  decrees  of  the  United  States  court,  when  properly 
drawn  in  question,  are  entitled  to  the  same  respect,  and  must 
have  the  same  effect,  as  though  rendered  by  a  State  court  of 
competent  jurisdiction.  Story  on  Conflict  of  Laws,  (7th  ed.) 
754;  Barney  v.  Patterson,  6  H.  &  J.  203;  NibleU  y.  Scott,  4 
La.  Ann.  247. 

The  judgment  or  decree  of  a  sister  State  court,  or  of  a  cir- 
cuit court  of  the  United  States,  can  not  be  attacked  collater- 
ally. Homer  v.  Fish,  1  Pick.  441 ;  McKae  v.  Maltoon,  13  id. 
58 ;  Walker  v.  Rabbins,  14  How.  584 ;  Christmas  v.  Russell, 
5  Wall.  306 ;  Horton  v.  Critchfield,  18  111.  133 ;  Dnnbar  v. 
Halloweli,  34  id.  170 ;  Zepp  v.  Ha-ger,  70  id.  226 ;  Jones  v. 
Warner,  81  id.  348 ;  Munroe  v.  People,  102  id.  406 ;  Story  on 
Conflict  of  Laws,  756,  and  cases  cited ;  Dupasseur  v.  RocJiereau, 
21  Wall.  135. 

The  Supreme  Court  of  Illinois  holds,  positively,  that  such 
a  decree  can  not  be  attacked  in  our  courts  because  of  the  in- 
sanity of  a  defendant  in  the  original  suit.  Hanna  v.  Read, 
102  111.  608. 

Judgments  or  decrees  against  lunatics  are  neither  voidable 
nor  void.  Freeman  on  Judgments,  152,  and  cases  cited; 
Johnson  v.  Pomeroy,  31  Ohio,  247 ;  Tomlinson  v.  Devore,  1  Gill, 
347;  Stigers  v.  Brent,  50  Md.  215;  Wood  v.  Bayard,  63  Pa. 
St.  321. 
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Even  if  the  Superior  Court  had  jurisdiction,  no  case  is 
made  by  the  bill  for  the  impeachment  of  the  decree  in  ques- 
tion. There  was  no  error  in  the  proceedings.  The  demurrer 
admits  only  facts  well  pleaded,  and  no  facts  are  well  pleaded, 
in  a  case  like  this,  which  mistake  the  power  of  the  court  to 
grant  relief  and  the  right  of  the  plaintiflfs  to  bring  the  suit. 
Commercial  Bank  v.  Buckner,  20  How.  108. 

No  fraud  is  shown,  and* there  is  no  suflBcient  averment  of 
fraud.  Story^s  Eq.  PI.-  (8th  ed.)  426,  428 ;  Daniell's  Ch.  Pr. 
(4th  ed.)  1574,  and  cases  cited. 

The  mere  allegation  of  lunacy  is  entirely  insuflBcient.  Kerr 
on  Frauds,  145;  1  Story's  Eq.  Jur.  sees-  199,  202,  236,  237; 
Shelf ord  on  Lunacy,  419,  429;  Hull  v.  Warren,  9  Ves.  605; 
Fonblanque's  Eq.  46. 

The  plaintiff's  only  proper  forum  is  the  United  States  court 
which  riendered  the  decree  in  question.  Peck  v.  Jennies,  7 
How.  624;  Mason  v.  Piggoit,  11  111.  89;  Taylor  v.  Carryl,  20 
How.  608 ;  Mail  v.  MaxweU,  107  111.  554 ;  Railroad  Co.  v. 
Railroad  Co.  Ill  U.  S.  505 ;  Kuppendorfy.  Huse,  110  id.  276 ; 
Freeman  v.  Hove,  24  How.  458. 

Messrs.  A.  &  C.  B.  McCoy,  for  the  other  defendants  in  error : 

The  Kents  being  bona  fide  purchasers,  the  decree  as  to  them 

should  not  be  disturbed.     Fergus  v.  Woodworth,  44  111.  374 ; 

Davis  Y.  Gaines,  104  U.  S.  386 ;  Gray  v.  Brignardello,  1  Wall. 

627. 

Although  the  judgment  or  decree  may  be  reversed,  yet  all 
rights  acquired  at  a  judicial  sale,  while  the  decree  or  judg- 
ment was  in  full  force,  and  which  it  authorized,  will  be  pro- 
tected. It  is  suflBcient  for  the  buyer  to  know  that  the  court 
had  jurisdiction  and  exercised  it,  and  that  the  order,  on  the 
faith  of  which  he  purchased,  was  made,  and  authorized  the 
sale.  Ward  v.  Hollins,  14  Md.  158 ;  Irwin  v.  Jeffers,  3  Ohio 
St.  389;  Gossam  v.  Donaldson,  18  B.  Mon.  230;  McCtiUough 
V.  Minor,  2  La.  Ann.  466 ;  Thompson  v.  Tolmie,  2  Pet.  157. 
2e— 127  Iiili. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  bill  attacks  collaterally  the  validity  of  a  decree  of  the 
Circuit  Court  of  the  United  States.  It  alleges,  for  reasons 
hereafter  to  be  noticed,  that  such  decree  is  void,  and  therefore 
claims  the  right  of  those  representing  the  makers  of  the  trust 
deed,  to  redeem  from  it,  just  as  if  that  decree  had  never  been 
rendered.  The  general  rule  is,  that  where  it  is  once  made  to 
appear  that  a  court  has  jurisdiction,  both  of  the  subject  mat- 
ter and  of  the  parties,  the  judgment  or  decree  which  it  pro- 
nounces must  be  held  conclusive  and  binding  upon  the  parties 
thereto  and  their  privies,  notwithstanding  the  court  may  have 
proceeded  irregularly,  or  erred  in  its  application  of  the  law  in 
the  case  before  it.  Cooley's  Const.  Lim.  (1st  ed.)  408,  et  seq. 
There  are  cases  which  seem  to  be  exceptional  to  this  rule,  but 
which,  perhaps,  are  not,  when  rightly  considered,  where  the 
court,  although  having  jurisdiction  of  the  person,  and  juris- 
diction to  adjudicate,  when  properly  brought  before  it,  upon 
the  subject  matter,  renders  a  judgment  not  authorized  by  law 
in  that  class  of  cases,  under  any  possible  proofs, — as,  for 
instance,  in  a  common  law  case;  a  judgment  without  the 
verdict  of  a  jury,  there  appearing  to  have  been  no  waiver  by 
the  parties  in  interest  of  the  right  to  have  a  jury ;  a  judgment 
punishing  a  party  by  imprisonment  in  the  penitentiary,  under 
an  indictment  for  a  riot,  and  a  verdict  of  guilty  thereunder. 
In  such  cases,  it  may,  perhaps,  in  a  technical  sense,  accu- 
rately enough,  be  said  that  the  court  has  no  jurisdiction  of  the 
subject  matter  of  the  particular  judgment.  But  whether  these 
cases  fall  strictly  within  the  general  rule,  or  form  exceptions 
to  it,  can  be  of  but  little  importance,  in  a  practical  point  of 
view,  so  long  as  the  grounds  on  which  they  rest  are  understood 
and  kept  in  mind.  They  are  not  instances  of  mere  misappli- 
cation of  law  to  particular  facts,  or  erroneous  interpretation 
of  rules  in  particular  cases,  but  they  are  attempts  to  exercise 
an  authority  which  has  no  existence,  in  the  particular  case. 
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under  any  possible  state  of  proofs.  See  Windsor  v.  McVeigh, 
93  U.  S.  282;  lAoyd  v.  Malone,  23  Dl.  43. 

That  there  was  jurisdiction  in  the  United  States  Court  to 
render  the  decree  of  foreclosure,  the  complainant  being  a  citi- 
zen of  Wisconsin,  and  the  defendants  citizens  of  this  State,  if 
there  was  jurisdiction  of  the  defendants,  is  not  denied ;  but  it 
is  contended,  on  behalf  of  plaintiffs  in  error,  that  there  was 
not  jurisdiction  of  the  defendants,  because,  first,  the  summons 
that  was  issued  was  void,  by  reason  of  not  being  returnable 
at  a  day  during  the  term  at  which  it  was  issued ;  second,  the 
guardian  ad  litem  appointed  for  John  Maloney,  Jr.,  was  clerk 
of  the  court,  and  therefore  prohibited  from  practicing  as  a  so- 
licitor in  chancery ;  third,  William  Maloney  was  insane  at  the 
time  he  was  served  with  process  and  the  decree  was  rendered ; 
fourth,  it  does  not  appear  that  the  summons  was  properly 
served. 

The  first  and  fourth  objections  are  not  based  on  any  allega- 
tions in  the  bill,  and  should,  on  that  ground,  be  disregarded. 
We  will  add,  however,  that,  in  our  opinion,  they  would  have 
been  untenable  if  they  had  been  alleged,  because  they  are  not 
sustained  by  th«  record. 

We  are  not  aware  of  any  statute,  or  ruling  of  any  court, 
which  requires  that  a  guardian  ad  litem  shall  be  a  solicitor. 
Counsel  for  plaintiffs  in  error  have  called  our  attention  to  none, 
and  in  our  opinion  there  are  none.  •  The  acts  of  a  guardian 
ad  litem,  after  appointment,  may  be  erroneous,  but  however 
much  so,  they  can  not  be  held  to  relate  back,  and  divest  the 
court  of  the  personal  jurisdiction  which  authorized  it  to  make 
the  appointment.  After  inquisition,  and  the  appointment  of 
a  conservator  for  a  lunatic,  a  party  filing  a  bill  to  enforce  the 
contracts  of  such  lunatic  should  make  the  conservator  a  party. 
But  until  inquisition  and  the  appointment  of  a  conservator, 
it  is  competent  to  commence  suit  against  the  lunatic.  The 
complainant  is  not  bound  to  ascertain  the  mental  capacity  of 
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the  defendant,  and  have  a  conservator  appointed,  before  he 
can  bring  suit.     King  v.  Robinson^  33  Me.  114. 

It  is  provided  by  section  6  of  our  Chancery  Code,  (Rev.  Stat. 
1874,  p.  199,)  "that  in  any  cause  in  equity  it  shall  be  lawful  for 
the  court  in  which  the  cause  is  pending,  to  appoint  a  guardian 
ad  litem  to  any  *  *  *  insane  defendant  in  such  cause,*'  etc. 
But  this  is  not  made  jurisdictional,  and,  obviously,  it  can  have 
no  application  where  a  conservator  has  been  appointed,  and 
is  acting,  or  where  the  complainant  had  no  knowledge  of  the 
insanity.  The  record  here  shows  that  there  was  no  inquisition 
and  no  appointment  of  a  conservator  until  after  the  summons 
was  served,  and  there  is  neither  averment  nor  proof  that  Dewey 
had  any  knowledge  of  William's  insanity  before  the  decree  was 
rendered. 

It  has  been  held,  that  where  an  insane  person  has  been 
properly  before  the  court,  "acts  done  by  matter  of  record,  as, 
fines,  recoveries,  judgments,  statutes,  recognizances,  etc.,  shall 
bind  as  well  the  idiot  as  he  who  becomes  non  compos  mentis" 
Beverly's  case,  4  Co.  123 ;  Mansfield's  case,  12  id.  124 ;  Fonbl. 
Eq.  b.  1,  c.  2,  sec.  2,  note  k.  See  King  v.  Robinson,  supra,  at 
page  123. 

It  is  said  that  judgments  against  lunatics  are  neither  void 
nor  voidable,  (Freeman  on  Judgments,  sec.  123,)  and  that  the 
proper  remedy  for  a  lunatic  is  to  apply  to  chancery  to  restrain 
the  proceedings,  and  to  compel  the  plaintiff  to  go  there  for 
justice.  (Ibid.)  So,  also,  the  same  author,  in  a  note  to  -41- 
lison  V.  Taylor  et  al,  32  Am.  Dec.  70,  in  speaking  of  a  judg- 
ment against  a  lunatic,  says :  "Unless  set  aside  in  chancery, 
or  by  some  other  appropriate  remedy,  a  judgment  against  a 
lunatic  is  of  unquestionable  validity.  Lamprey  v.  Nudd,  9 
Post.  299 ;  Wood  v.  Bayard,  63  Pa.  St.  320 ;  Foster  v.  Jones, 
23  Ga.  168 ;  Sacramento  Savings  Bank  v.  Spencer,  53  Cal.  737; 
Stigers  v.  Brent,  50  Md.  214;  Johnson  v.  Pomeroy,  31  Ohio  St. 
247.  If  an  attempt  were  made  to  vacate  or  enjoin  such  judg- 
ment in  chancery,  doubtless,  the  mere  insanity  of  the  judg- 
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ment  defendant  would  not  be  a  sure  guaranty  of  success.  It 
would  require  the  aid  of  other  facts,  from  which  the  conclusion 
must  follow  that  the  judgment  is  inequitable  and  can  not  be 
executed  without  injustice,"  But  since,  in  this  case,  it  is  the 
decree  of  a  court  of  chancery,  and  not  the  judgment  of  a  court 
of  law,  that  is  aflfected  by  the  insanity,  the  requisite  equitable 
jurisdiction  is  in  the  same  court,  and  that  court  has  all  the 
jurisdiction  that  any  court  can  have  to  relieve  against  any 
harm  resulting  from  the  decree.  The  decisions  in  this  State 
and  in  other  States  are  numerous  to  the  point,  and  hold  that 
there  is  no  authority  in  the  courts  of  one  State  to  review,  or  to 
revise  and  supplement  and  correct,  the  decrees  of  courts  of 
other  States  or  of  the  United  States.  Hanna  et  al.  v.  Read  . 
et  al.  102  111.  596 ;  Wetherbee  v.  Fitch,  117  id.  67 ;  Ritchie  v. 
Pease,  114  id.  353;  Sproehnle  v.  Dietrich,  110  id.  202;  Logan 
V.  Lucas,  59  id.  238 ;  Munson  v.  Harroun,  34  id.  422 ;  In  re 
Salisbury,  16  id.  351.  Necessarily,  therefore,  if  William  Ma- 
loney was  injuriously  aflfected  by  the  decree,  those  representing 
him  should  have  applied  to  the  court  rendering  the  decree,  to 
open  it,  and  let  them  in  to  be  heard. 

The  objection  is  urged,  that  the  decree  rendered  is  erroneous, 
because  it  directs  a  sale  without  redemption.  But  that  error 
does  not  divest  the  United  States  Circuit  Court  of  jurisdiction 
of  the  case.  The  remedy  is,  to  apply  to  that  court.  What 
eflfect  that  error  might  have  were  this  a  suit  at  law,  and  the 
claim  were  made  that  the  deed  from  the  master  was  void  be- 
cause of  such  error,  we  will  not  undertake  to  decide.  But  this 
is  a  proceeding  in  equity,  to  redeem  from  a  deed  of  trust  that 
a  Federal  court  has  foreclosed.  Whether  the  decree  is  erro- 
neous in  respect  of  the  order  of  sale,  or  not,  can  not  aflfect  the 
jurisdiction  of  that  court  to  render  final  decree.  If  this  decree 
should  be  reversed  on  review  or  error,  that  court  would  still 
have  the  exclusive  jurisdiction  to  render  final  decree  in  the 
case,  and  necessarily,  therefore,  some  other  court  could  not 
have  jurisdiction  to  render  a  decree  that  redemption  under  the 
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deed  of  trust  be  allowed.  The  right  of  redemption  is  involved 
in  the  question  of  foreclosure.  No  decree  can  be  rendered  in 
such  a  case  without  passing  upon  it,  and  the  court  first  ob- 
taining jurisdiction  to  pass  upon  it  must  retain  that  jurisdic- 
tion to  the  end.  Ex  parte  Jenkins,  2  Wall.,  Jr.,  C.  C.  621 ; 
Wallace  v.  McConneU,  13  Pet.  151. 

Other  objections  urged  against  the  decree  involve  merely 
questions  of  erroneous  rulings,  unaffected  by  the  question  of 
jurisdiction,  and  can  not  therefore  be  considered  in  this  col- 
lateral way. 

The  decree  is  affirmed. 

Decree  affirmed. 


'  4<k  m 

JlS^  A.  W.  BULKLBY 

127    406i  J. 

87a    69| 

Anne  M.  Devinb. 
Filed  at  Ottawa  January  25, 1889. 

1.  Lease — uncertainty  in  description  of  premises — cured  by  possea- 
eion,  A  lessee,  after  having  executed  the  lease,  having  taken  possession 
tinder  the  contract  and  having  paid  rent  under  it,  can  not  repudiate 
the  lease  merely  because  it  does  not  definitely  describe  the  demised 
premises. 

2.  A  leased  to  B  premises  in  the  city  of  Chicago,  etc.,  "known  and 
described  as  follows,  to-wit,  the  house  known  and  numbered  aa  No.  — 
Thirty-second  street,**  etc.,  at  a  rental  of  $35  per  month,  payable  in  ad- 
vance, the  term  to  begin  January  1, 1885,  and  end  April  30, 1886.  B  took 
possession  of  the  house,  and  occupied  the  same  till  April  12, 1886,  pay- 
ing the  rent  thereof  to  the  lessor  until  June  1, 1885,  and  afterward  to 
the  assignee  of  the  lessor  up  to  the  time  he  left,  except  for  the  month 
of  August,  1886,  which  he  refused  to  pay,  claiming  a  set-off.  On  suit 
by  the  assignee,  the  tenant  resisted  judgment,  on  the  groimd  that  the 
lease  sued  on  was  void  for  uncertainty  in  the  description  of  the  house 
leased :  Held,  that  the  possession  of  the  tenant  and  use  of  the  property 
leased  had  the  legal  effect  of  removing  aU  uncertainty  &s  to  the  prop- 
erty intended  to  be  described. 
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3.  Parol  bvidencb— fo  identify  eubject  matter  of  written  contract, 
Extriusic  proof  is  always  competent  to  identify  the  subject  matter  of  a 
contract,  if  necessary;  and  this  in  no  Tvay  violates  the  rule  that  parol 
testimony  is  never  admissible  to  contradict  or  vary  the  terms  of  a  -writ- 
ten contract.  The  admissibility  of  parol  evidence,  in  such  case,  does 
not  depend  upon  the  distinction  between  patent  and  latent  ambiguities. 

4.  Ebbob  wiiiij  NOT  atjWATS  beyebse  —  admission  of  improper  evi- 
dence.  A  judgment  will  not  be  reversed  because  improper  evidence 
may  have  been  admitted  upon  the  trial,  when  it  is  apparent  that' the 
result  must  have  been  the  same  had  it  been  excluded. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Kirk  Hawbs,  Judge,  presiding. 

Messrs.  Weigley,  Bulkley  &  Gray,  for  the  appellant : 

The  lease  was  absolutely  void  for  uncertainty.  Dingman  v. 
KeUey,  7  Ind.  717 ;  Kea  v.  Robeson,  5  Ired.  Eq.  373 ;  Ingram 
V.  Little,  14  Ga.  182 ;  HahUewhiU  v.  McMorrine,  6  M.  &  W. 
200 ;  Jackson  v.  Titvs,  2  Johns.  430 ;  United  States  v.  Nelson, 
2  Broch.  64 ;  Patterson  v.  Hubbard,  30  HI.  201 ;  Shackleford 
V.  Bailey,  35  id.  387 ;  Carter  v.  Barnes,  26  id.  455 ;  Hughes  v. 
Streeter,  24  id.  648 ;  Taylor  on  Landlord  and  Tenant,  sec.  160. 

Blanks  in  a  sealed  instrument  can  not  be  filled  in,  after  its 
delivery,  by  another  person  except  the  grantor  himself,  under 
seal.  Shep.  Touchstone,  54 ;  Ingram  v.  Little,  14  Ga.  182  ; 
Simms  v.  Henry,  19  Iowa,  297 ;  Jackson  v.  Titus,  2  Johns.  430. 

Parol  evidence  is  not  admissible  to  change,  alter,  vary, 
modify  or  supply  the  defects  in  a  written  lease  under  seal. 
Jackson  v.  Goodyear,  12  Johns.  488 ;  Otis  v.  Sill,  8  Barb.  122 ; 
Hayden  v.  Westcott,  11  Conn.  129 ;  Dingman  v.  KeUey,  7  Ind. 
717 ;  Chapman  v.  McGrew,  20  111.  101 ;  Loach  v.  Farnum,  90 
id.  368 ;  Bamett  v.  Barnes,  73  id.  216. 

If  a  person  enters  under  a  void  lease,  and  pays  rent,  he  is 
a  tenant  at  will.  Denn  v.  Fearnside.,  1  Wils.  176 ;  Huyser  v. 
Chase,  13  Mich.  98;  Doe  v.  Watts,  7  T.  E.  83;  Taylor  on 
Landlord  and  Tenant,  sec.  19. 
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Messrs.  Knickerbockee  &  Holdom,  for  the  appellee : 
Blank  spaces  left  in  a  contract  may  be  fiUed  np  in  accord- 
ance with  the  agreement  of  the  parties.  Chicago  v.  Gage,  95 
HI.  593 ;  Whittaker  v.  Miller,  83  id.  385 ;  Canon  v.  Grigsby, 
116  id.  151 ;  South  Berwick  v.  Huntres,  53  Me.  89 ;  Sivartz  v. 
Ballou,  47  Iowa,  188 ;  Van  Etta  v.  Evenson,  28  Wis.  33. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

The  facts  in  this  case  material  to  a  consideration  of  the 
legal  questions  to  be  determined,  are  briefly  as  follows :  On 
the  19  th  of  December,  1884,  appellant,  as  lessee,  and  one 
Murray,  as  lessor,  made  a  contract,  under  seal,  for  the  leasing 
of  a  dwelling  house  in  Chicago,  for  a  term  to  begin  January  1, 
1885,  and  ending  April  30,  1886,  at  $35  per  month,,  payable 
monthly,  in  advance.  The  premises  are  described  as  being 
in  the  city  of  Chicago,  etc.,  "known  and  described  as  follows, 
to- wit :  The  house  known  and  numbered  as  No. Thirty- 
second  street."  Appellant  admits  that  he  took  possession  of 
the  house  for  the  rent  of  which  this  suit  is  brought,  and  con- 
tinued to  occupy  the  same  until  April  12,  1886,  paying  rent 
to  his  lessor,  according  to  the  terms  of  said  lease,  until  June  1, 
1885,  and  from  that  date  to  the  time  he  left  the  premises,  to 
appellee,  who  then  purchased  the  same  and  received  an  as- 
signment of  the  lease,  except  for  the  month  of  August,  1885 ; 
that  he  refused  to  pay,  claiming  a  set-ofif  for  repairs  made  on 
the  premises,  and  hence  this  suit.  It  was  begun  before  a  jus- 
tice of  the  peace  on  the  10th  of  said  August.  The  justice  of 
the  peace  gave  judgment  in  appellee's  favor,  but  only  for  a 
nominal  sum,  and  she  appealed  to  the  Superior  Court,  and 
there  recovered  the  full  amount  claimed — $35  and  costs  of 
suit.  The  Appellate  Court  affirmed  the  judgment  of  the  Su- 
perior Court,  but  granted  this  further  appeal,  certifying  that 
questions  of  law  are  involved  of  such  importance  as  that  they 
should  be  passed  upon  by  this  court. 
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Appellant's  entire  defense  below  was  founded  on  the  propo- 
sition, that  the  lease  sued  on  was  void  for  uncertainty,  because 
the  number  of  the  house  was  left  blank  in  the  description.  He 
submitted  fifteen  propositions,  which  he  requested-  the  judge 
trying  the  case  to  hold  as  the  law,  all  based  on  the  theory  that 
no  recovery  could  be  had  under  it, — all  of  which  were  refused. 
Unless  the  foregoing  proposition  can  be  maintained,  all  other 
questions  raised  by  apnellant  must  fall  with  it. 

It  is  somewhat  surprising  that  in  the  argument  little  or  no 
importance  is  attached  to  the  fact  that  appellant  took  pos- 
session of  the  house,  held  the  same  and  paid  rent  therefor 
under  the  lease,  the  legal  eflfect  of  which  was  to  remove  all 
uncertainty  as  to  the  property  intended  to  be  leased,  as  held 
in  Princeton  et  al,  v.  Northern  Illinois  Railroad  Co.  46  111.  297. 
The  proposition  is  self-evident.  On  the  undisputed  facts,  the 
defense  is  self-refuting.  Can  he,  having  executed  the  contract, 
taken  possession  under  it,  held  possession  and  paid  rent  under 
it,  both  to  his  lessor  and  appellee,  now  repudiate  that  contract 
because  it  does  not  definitely  describe  the  house  ?   Clearly  not. 

In  this  view  of  the  case,  the  judgment  of  the  Superior 
Court  was  the  only  one  which  could  have  been  properly  en- 
tered, and  therefore  whether  the  extrinsic  parol  evidence  to 
aid  the  lease,  or  that  which  was  relied  upon  as  showing  parol 
authority  to  fill  the  blank  number,  was  properly  admitted,  is 
wholly  immaterial.  A  judgment  will  not  be  reversed  because 
improper  evidence  may  have  been  admitted  upon  the  trial, 
when  it  is  apparent  that  the  result  must  have  been  the  same 
had  it  been  excluded. 

The  parol  evidence  objected  to,  and  which  it  is  insisted  was 
erroneously  admitted,  was  introduced  for  the  purpose  of  iden- 
tifying the  house  intended  by  the  parties  when  they  executed 
the  lease,  and  was  competent  for  that  purpose.  Extrinsic 
proof  is  always  competent  to  identify  the  subject  matter  of  a 
contract,  if  necessary,  and  to  admit  it  in  no  way  violates  the 
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rule  that  parol  testimony  is  never  admissible  to  contradict  or 
vary  the  terms  of  a  written  contract.  2  Parsons  on  Contracts, 
sec.  550. 

In  Ogilvie  v.  Fidjamb,  3  Meriv.  52,  it  is  said :  "The  subject 
matter  of  the  agreement  is  left,  indeed,  to  be  ascertained  by 
extrinsic  evidence,  and  for  that  purpose  such  proof  may  be 
received.  The  defendant  speaks  of  Mrs.  Ogilvie's  house,  and 
agrees  to  give  £14,000  for  the  premises,  and  parol  evidence 
has  always  been  admitted  in  such  a  case,  to  show  what  house 
and  to  what  premises  the  treaty  related." 

Numerous  other  authorities  might  be  cited  to  the  same  ef- 
fect, but  there  is  no  exception  to  the  rule.  It  is  recognized 
and  approved  by  this  court  in  Colcord  v.  Alexander^  67  Dl. 
581,  Cornwell  et  al.  v.  CornweU,  91  id.  414,  Dougherty  v.  Purdy, 
18  id.  206,  and  Clark  v.  Powers,  45  id.  284. 

In  the  last  two  cases  the  uncertainty  was  held  io  be  a  latent 
ambiguity,  but  by  the  same  process  of  reasoning  adopted  in 
the  Dougherty  case,  the  uncertainty  here  is  also  a  latent  am- 
biguity. The  admissibility  of  parol  proof  in  such  case  does 
not,  however,  depend  upon  the  distinction  between  patent  and 
latent  ambiguities.     2  Parsons  on  Contracts,  560. 

Whether  the  parol  evidence  admitted  below  goes  to  the  ex- 
tent of  proving  that  the  number  (55)  was  inserted  in  the  de- 
scription by  authority  of  appellant,  or  whether  for  that  purpose 
it  was  competent,  is  unimportant.  It  was  competent  for  the 
purpose,  and  did  tend  to  make  certain  the  property  intended 
to  be  leased,  and  while,  as  we  have  said,  it  was  wholly  unnec- 
essary to  make  out  the  case,  it  was  not  error  to  admit  it. 

Judgment  affirmed. 
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Charles  W.  Biodon  ji&o  eesl 

V.  198^687 

Elbert  W.  Shirk.  127     411 

107a  1470 

Filed  at  Ottawa  January  26, 1889,  i^ij      ^^T 

215    1S04 

1.  Glottd  ttfon  TiTiiB — in  what  it  may  consist,    A  cloud  is  the  sem- 

blanoe  of  a  title,  either  legal  or  equitable,  or  a  olaim  of  an  interest  in 
land  appearing  in  some  legal  f oi*m,  but  which  in  fact  is  unfounded,  or 
which  it  would  be  inequitable  to  enforce.  If  the  claim  sought  to  be 
removed  is  valid,  and  may  be  enforced,  either  at  law  or  in  equity,  it  is 
not  a  cloud. 

2.  CoNTBAOT — giving  option  to  purchase  land — validity  of  contract, 
A  written  contract  by  the  owner  of  land,  giving  the  person  therein 
named  an  option  or  right,  at  his  election,  to  purchase  the  same  at  a 
certain  price,  and  within  a  time  therein  specified,  if  fairly  made  upon 
sufficient  consideration,  is  valid  and  binding.  If  not  otherwise  pro- 
vided, such  a  contract  may  be  assigned,  and  is  of  value  to  the  holder. 

3.  Same — contract  for  purchase  of  land — options  held  in  the  interest 
of  several — relation  between  th,e  latter.  A,  the  owner  of  certain  options 
for  the  purchase  of  a  number  of  lots  of  land,  transferred  the  same  to  B, 
to  be  held  and  used  by  him  on  joint  account.  B  gave  back  a  writing, 
certifying  that  A  was  interested  in  the  options  assigned  by  him,  and 
concluding :  '*B  is  to  hold  said  options  for  the  joint  and  equal  benefit 
of  A  and  B.  In  case  B  is  able  to  trade  for  the  property,  he  agrees  to 
give  A  one-half  of  the  net  profits  after  he  has  received  in  full  the  pur- 
chase price,  with  eight  per  cent  interest  on  that  amount  for  the  time 
he  has  held  it.  The  property  is  not  to  be  sold  for  less  than  $175,000 
until  after  May  1, 1887,  unless  by  consent  of  both  A  and  B  :"  Held,  that 
when  B  acquired  the  lots,  under  the  options,  he  held  the  title  in  trust, 
to  reimburse  himself  for  the  purchase  money  and  interest  thereon,  and 
the  balance  for  himself  and  A  in  equal  shares,  and  that  this  vested  an 
equitable  interest  in  A  to  the  lots. 

4.  Saue — merger  of  contract  rights — effect  of  a  subsequent  contract  in 
relation  to  same  subject  matter,  but  which  is  abandoned.  In  the  same  case 
it  appeared  that  A  and  B  entered  into  a  contract  with  0  in  respect  of 
the  property,  which  was  based  upon  the  contingency  that  a  hotel  com- 
pany should  be  organized,  with  a  capital  stock  of  not  less  than  $400,000, 
and  this  contract  provided  that  the  hotel  company  should  lease  the 
ground  from  B  at  an  annua]  rental  of  $12,000,  and  taxes  and  assessments 
thereon,  the  lease  to  run  ninety-nine  years.  Of  the  rent,  three-fourths 
was  to  be  paid  to  B  and  one-fourth  to  A,  so  long  as  B  retained  the  title. 
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The  contract  gave  C  an  option  to  purchase  the  premises,  Including  the 
proposed  lease  thereof,  at  any  time  before  September  1, 1887,  for  $205,000, 
and  provided  that  if  C  failed  to  make  such  purchase,  B  might  sell  the 
same,  and  pay  himself  and  divide  the  balance.  The  hotel  company 
never,  in  fact,  organized,  except  on  paper,  and  C,  the  principal  pro- 
moter, proved  insolvent,  and  no  lease  was  ever  made  of  the  property: 
Held,  that  this  tripartite  contract  having  proved  abortive  from  the  fail- 
ure of  the  enterprise  upon  which  it  rested,  and  being  abandoned  by 
all  parties,  did  not  have  the  effect  to  deprive  A  of  his  interest  in  the 
lots  under  the  prior  contract,  and  vest  the  same  in  B.  The  latter  con- 
tract never  having  taken  effect,  there  was  no  merger  of  the  prior  con- 
tract between  A  and  B. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Egbert  Jamieson,  Judge,  presiding. 

Messrs.  Paddock,  Aldis  &  Wright,  and  Messrs.  Knicker- 
bocker &  HoLDOM,  for  the  appellant. 

Mr.  Frederick  Ullmann,  for  the  appellee, 

Mr.  Justice  Shope  delivered  the  opinion  of  the  Court : 

This  is  a  bill  filed  by  appellee,  to  remove  what  is  assumed 
to  be  a  cloud  upon  his  title  to  the  land  in  controversy.  The 
alleged  cloud  grows  out  of  the  recording  of  a  certain  agreement 
between  Shirk  and  Eigdon  and  one  McNeill,  bearing  date  Jan- 
uary 21, 1886. 

The  principal  inquiry  is,  whether  the  claim  of  appellant  is, 
in  fact,  a  cloud  upon  appellee's  legal  title.  A  cloud  is  said  to 
be  the  semblance  of  a  title,  either  legal  or  equitable,  or  a  claim 
of  an  interest  in  lands,  appearing  in  some  legal  form,  but  which 
is,  in  fact,  unfounded,  or  which  it  would  be  inequitable  to  en- 
force. If  the  claim  sought  to  be  removed  is  valid,  and  may 
be  enforced  either  at  law  or  in  equity,  it  can  not  be  said  to  be 
a  cloud.  It  therefore  becomes  necessary  to  inquire  into  the 
nature  and  character  of  appellant's  interest  and  claim  in  re- 
spect to  the  land,  and  whether  he  has  a  substantial  interest  in 
the  same,  of  which  he  has  been  deprived  by  the  decree. 
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Appellant  had  acquired  from  the  former  owners  of  the  land 
options  to  purchase  the  same  at  a  fixed  price,  within  a  limited 
period  of  time,  which  options  he  assigned  to  appellee,  whereby 
the  latter  was  enabled  to  acquire  the  title  to  the  several  tracts 
of  land  at  an  aggregate  price  not  exceeding  $106,000.  The 
tract  of  land  now  owned  by  Shirk  was  acquired  from  a  number 
of  persons,  each  owning  a  portion  in  severalty.  The  purpose 
seems  to  have  been  to  acquire  title  to  a  compact  body  of  land 
of  the  size  and  dimensions  suitable  for  the  erection  of  a  hotel. 
The  options  had  been  procured  from  the  several  owners  by 
Eigdon,  as  it  seems,  before  negotiations  had  opened  between 
himself  and  Shirk.  At  the  time  of  the  transfer  of  the  options. 
Shirk  gave  appellant  a  writing  certifying  that  appellant  was 
interested  in  the  options  so  assigned,  and  that  he  (Shirk)  was 
to  hold  such  options  for  the  joint  benefit  of  both  parties.  This 
writing  also  stipulated  that  in  case  Shirk  bought  the  property 
under  the  options,  he  would  give  Eigdon  one-half  of  the  net 
profit  derived  therefrom,  after  deducting  the  full  purchase  price 
paid,  with  eight  per  cent  interest  on  the  same  for  the  time  he 
might  hold  the  property,  and  that  it  should  not  be  sold  at  less 
than  $175,000  before  May  1,  1887,  unless  by  consent  of  both 
parties.  The  options  assigned  gave  the  right  to  the  holder  to 
purchase  the  several  tracts  named  in  said  options,  at  a  fixed 
price,  within  the  time  fixed  by  the  makers  of  the  same.  A 
contract  giving  such  an  option,  when  fairly  made  upon  suffi- 
cient consideration,  is  valid.  When  not  otherwise  provided, 
such  contract  may  be  assigned,  and  is  of  value  to  the  holder, 
if  it  may  be  enforced,  giving  him  the  advantage  of  any  increase 
in  the  value  of  the  property.  The  question  of  the  legality  of 
such  contract  is  not  involved  in  this  litigation,  for  the  reason 
that  the  makers  of  the  options  conveyed  the  property  to  Shirk 
in  accordance  with  their  terms.  Appellee,  Shirk,  having 
availed  himself  of  the  options,  and  acquired  the  title  to  the 
property  under  them,  ought  not,  at  least  in  a  court  of  equity, 
to  be  excused  from  the  performance  of  the  contract  under  and 
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by  virtue  of  which  he  obtained  their  assignment.  That  con- 
tract was,  that  he  would  hold  the  options  for  the  joint  and 
equal  benefit  of  himself  and  appellant,  after  first  deducting 
the  sum  expended  in  the  purchase,  with  interest  thereon  from 
the  time  he  should  hold  the  property.  Appellee  thereby  se- 
cured to  himself  the  money  advanced  by  him,  with  interest 
and  one-half  the  profits,  while  the  compensation  to  Bigdon 
was  agreed  to  be  one-half  of  the  profits  over  and  above  the 
purchase  price  and  interest. 

It  is  undoubtedly  true  that  the  project  of  the  formation  of 
a  hotel  company  which  should  erect  a  hotel  thereon,  taking  a 
lease  of  the  land,  was  contemplated  by  both  parties,  and  was 
no  doubt  an  inducement  to  the  purchase  under  the  options, 
as  well  as  to  their  procurement  and  assignment.  Both  parties 
expected,  when  the  options  were  transferred,  that  the  property, 
if  purchased  thereunder,  would  be  leased  at  a  price  that  would 
yield  a  profit  over  and  above  the  interest  reserved  upon  the 
purchase  money.  Provision  was,  however,  made  for  a  dispo- 
sition of  the  property  in  the  event  of  a  failure  to  secure  the 
anticipated  leasing  thereof.  It  was  not  to  be  sold  before  the 
first  of  May,  1887,  for  less  than  $175,000,  unless  both  Rig- 
don  and  Shirk  consented  to  such  sale,  and  the  profits  were, 
as  we  have  seen,  in  the  event  of  a  sale,  whenever  made,  to  be 
equally  divided  between  Bigdon  and  Shirk.  It  was  also  con- 
templated by  both  parties,  that  in  case  of  the  erection  of  the 
proposed  hotel  and  the  taking  of  a  lease  by  the  hotel  company, 
a  sale  of  the  reversion  and  lease  might  be  made.  It  was  in 
view  of  this  that  the  tripartite  contract  dated  January  21, 
1886,  was  entered  into  between  appellee,  appellant  and  Mal- 
colm McNeill.  After  the  purchase  by  Shirk  under  the  options, 
a  hotel  company  was  incorporated  and  organized,  the  capital 
stock  of  which  was  subscribed,  but  never  any  of  it  paid,  the 
project  having  been  abandoned  in  consequence  of  the  insol- 
vency of  the  principal  promoter. 
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Before  considering  the  effect  of  the  tripartite  agreement,  it 
will  be  proper  to  notice,  that  while  the  negotiations  were  pend- 
ing between  Shirk  and  McNeill,  and  the  hotel  company,  repre- 
sented by  McNeill,  a  memorandum  was  made  bearing  the  same 
date  of  the  agreement,  bnt  in  fact  executed  some  days  prior, 
showing  the  understanding  of  Shirk  and  Rigdon  of  the  relations 
each  bore  in  respect  of  this  property.  By  that  instrument, 
Shirk  agrees  with  Rigdon  that  if  McNeill  takes  the  benefit  of  an 
option  given  by  him  to  McNeill  to  purchase  the  property,  de- 
scribing it,  for  $205,000,  on  or  before  September  1,  1886,  he 
would  pay  Rigdon  $50,000  of  this  amount.  The  memorandum 
or  agreemeut  then  proceeds :  "I  am  to  purchase  the  property 
at  a  price  not  to  exceed  $105,000.  If  McNeill  does  not  pur- 
chase the  property  as  above,  then  Rigdon  and  Shirk  are  to 
sell  the  property  on  or  before  October  1,  1887,  at  the  best 
price  they  can  obtain  for  the  same,  and  the  amount  received 
over  and  above  $105,000,  will  be  divided  equally  between  Shirk 
and  Rigdon,  Rigdon  to  receive  one-fourth  of  the  ground  rent 
until  the  property  is  sold. — E.  W.  Shirk." 

It  is  conceded  that  this  instrdment  was  made  in  view  of  the 
negotiations  with  McNeill  and  others  in  respect  to  the  erection 
of  a  hotel  upon  the  premises,  and  taking  a  lease  thereof.  Which 
it  was  expected  shortly  to  consummate,  and  was  a  private  mem- 
orandum, temporary  in  its  character.  But  it  is  also  shown 
that  it  was  made  upon  the  demand  of  Rigdon  for  some  kind 
of  writing  showing  his  interest  in  the  property,  and  which  was 
to  be  recognized  by  Shirk.  This  memorandum,  even  if  in- 
tended to  be  but  temporary,  until  the  tripartite  contract  could 
be  entered  into,  very  clearly  shows  the  understanding  of  both 
Shirk  and  Rigdon  in  respect  of  Rigdon's  interest  in  this  prop- 
erty. If  the  tripartite  contract  had  not  been  made,  it  is  evi- 
dent that  Shirk  would  have  held  the  property  bought  by  him 
under  these  options,  first,  as  a  security  for  the  repayment  to 
himself  of  $105,000  and  the  interest  thereon ;  and  secondly, 
after  that  lien  was  discharged,  the  balance  in  trust  for  himself 
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and  Eigdon,  in  equal  shares.  In  other  words,  Shirk  and  Rig- 
don  would  have  been,  in  a  sense,  partners  in  the  proceeds  of 
the  property  over  and  above  its  cost  price,  and  interest  thereon. 

As  we  have  seen,  by  the  first  agreement  entered  into  between 
these  parties,  the  property  was  not  to  be  sold,  before  a  stated 
period,  for  less  than  $175,000.  It  is  evident  that  a  sale  was 
expected  to  be  made  to  McNeill  for^  $205,000,  but  if  that 
failed,  then  the  property  was  to  be  sold  by  "Eigdon  and  Shirk 
on  or  before  October  1, 1887,"  at  the  best  price  they  could  get, 
and  Eigdon  was  to  "receive  one-fourth  of  the  ground  rent  until 
the  property  was  sold."  If  the  property  was  worth  more  than 
$105,000,  the  cost  price,  and  the  interest  on  that  sum  at  eight 
per  cent  until  the  sale  should  be  made,  it  is  apparent  that 
both  parties  understood  that  a'ppellant  had  an  interest  in  the 
same  to  the  extent  of  one-half  of  such  excess. 

It  is  claimed  that  the  tripartite  agreement  entered  into  be- 
tween McNeill,  Eigdon  and  Shirk,  dated  January  21,  1886, 
but  in  fact  executed  January  30,  1886,  supersedes  all  former 
agreements  between  appellee  and  appellant,  and  that  all  prior 
contracts  between  them  were  merged  therein,  and  that  such 
agreement  must  alone  be  looked  to  as  fixing  the  rights  of  the 
parties.  It  is  perhaps  enough  to  say  that  the  last  agreement 
referred  to  was  based  upon  a  contingency  which  never  hap- 
pened. The  second  clause  of  that  agreement  contemplates 
and  provides  for  the  incorporation  of  the  hotel  company,  with 
a  capital  stock  of  not  less  than  $400,000.  The  third  clause 
provides  that  the  hotel  company  thus  organized  should  lease 
the  premises  as  vacant  and  unoccupied  ground  from  Shirk,  at 
an  annual  rental  of  $12,000,  and  taxes  and  assessments  levied 
or  assessed  thereon,  said  rental  to  be  payable  quarterly  in  ad- 
vance, commencing  on  September  1,  1886,  and  for  a  period 
of  ninety-nine  years.  Of  this  rent,  three-fourths  was  to  be 
paid  to  Shirk  and  one-fourth  to  Eigdon,  so  long  as  Sliirk 
might  retain  the  title  to  the  premises.  By  the  fourth  clause, 
Shirk  and  Eigdon  gave  McNeill  an  option  to  purchase  the 
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premises,  including  the  lease  thereof  to  the  hotel  company, 
at  any  time  before  September  1,  1887,  for  the  sum  of  $205,- 
000,  $50,000  of  which  was  to  be  paid  to  Eigdon  and  the 
balance  to  Shirk.  McNeill  was  also  authorized  to  sell  the 
premises,  and  lease  to  any  other  person  or  persons  at  a  price 
that  would  yield  Shirk  and  Eigdon  the  sum  of  $205,000.  By 
the  fifth  clause  it  was  provided  that  in  case  McNeill  should  fail 
to  purchase  or  make  sale  of  the  premises  on  or  before  Sep- 
tember 1,  1887,  then  Shirk  should  be  at  liberty  to  sell  the 
same,  and  the  proceeds,  over  and  above  the  cost  price  paid  by 
him,  to  be  divided  as  was  provided  in  the  fourth  clause. 

The  hotel  company  organized  on  paper  only.  No  subscrip- 
tions to  the  capital  stock  were  ever  paid,  and  no  lease  of  the 
property  was  executed  as  provided  for  and  contemplated  in 
the  tripartite  agreement.  The  reason  for  this,  no  doubt,  was 
that  McNeill,  the  principal  subscriber  to  the  capital  stock  and 
promoter  of  the  project,  was  insolvent.  The  incorporation  of 
the  company  was  abandoned  by  all  parties.  Thus  it  is  seen 
that  the  tripartite  contract  proved  abortive  from  the  failure 
of  the  enterprise  upon  which  it  was  predicated.  There  was 
nothing  left  upon  which  it  could  operate.  It  may  be  said 
that  the  fifth  clause  of  such  agreement  remained  operative, 
which  provided  for  the  sale  by  Shirk  upon  McNeiirs  failure 
to  purchase  or  sell  the  premises  and  lease.  As  we  have  seen, 
no  lease  was  executed ;  the  right  given  to  McNeill  to  purchase 
was  of  the  reversion,  with  the  lease  provided  therein  to  be  ex- 
ecuted by  the  hotel  company.  But  if  this  view  is  not  correct, 
and  the  fifth  clause  of  such  agreement  remains,  Shirk  was  to 
sell,  and  the  proceeds  were  to  be  divided  by  first  paying  him- 
self his  purchase  money,  and  the  residue  was  to  be  divided  as 
provided  for  in  the  fourth  clause  of  said  agreement. 

Neither  appellant  nor  appellee  seems  to  have  been  in  any 
way  responsible  for  the  failure  to  carry  into  eflfect  the  tri- 
partite agreement.    Both  seem  to  have  done  all  they  could  to 
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prevent  the  happening  of  the  contingency  which  rendered  the 
tripartite  agreement  nugatory.  It  is  not  seen  upon  what 
principle,  if  it  be  found  that  Rigdon  had  a  valuable  interest 
in  the  proceeds  of  this  property  before  the  execution  of  the 
tripartite  agreement,  he  lost  it  by  the  execution  of  said  agree- 
ment, or  upon  which  Shirk  acquired  the  interest  of  Rigdon, 
or  it  became  extinguished  by  the  entering  into  of  an  agree- 
ment for  lease  and  sale  of  the  property,  which,  by  the  failure 
of  a  third  party  to  keep  and  perform  his  agreement,  was  not 
carried  into  effect. 

By  the  contract  between  these  parties,  Shirk  at  all  times 
reserved  to  himself  a  first  hen  for  the  money  advanced  in  the 
purchase  of  the  property,  with  interest  at  eight  per  cent  thereon 
for  the  time  he  might  hold  the  same,  while  Bigdon's  interest 
related  solely  to  a  share  of  the  profits  made  upon  the  invest- 
ment. How  has  that  interest  been  divested?  It  is  to  be 
remembered  that  Shirk  comes  into  a  court  of  equity  and  asks 
its  aid,  and,  upon  the  very  plainest  principles,  he  should  be  re- 
quired to  do  equity.  It  is  not  seen  that  Bigdon  has  done  any 
act  by  which  he  has  lost  his  interest,  nor  why,  in  justice  and 
good  conscience,  Shirk  should  not  sell  the  property  for  the 
best  price  attainable,  repay  himself  his  money,  with  interest, 
and  divide  the  overplus  as  he  agreed  to  do,  and  upon  the  faith 
of  which  agreement  he  acquired  the  valuable  right  that  Rig- 
don held  in  the  options  under  which  the  purchase  by  Shirk 
was  consummated.  We  think  that  while  the  claim  of  Bigdon 
is  for  money,  or  a  share  of  the  profits  to  be  made  upon  a  sale 
of  the  land,  it  appearing  that  the  land  was  acquired  by  Shirk 
to  be  held  by  him  in  trust  for  the  benefit  of  himself  and 
Bigdon  in  respect  of  these  profits,  it  is  such  an  interest,  in 
equity,  as  should  not  be  removed  from  the  legal  title  of  Shirk. 
Equity  demands  that  Shirk  should  carry  out  his  contract ;  the 
failure  to  lease  to  the  hotel  company  or  to  sell  to  McNeill  by- 
no  means  discharges  the  trust  upon  which  he  became  invested 
with  the  legal  title. 
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No  question  is  involved  in  respect  of  the  decree  so  far  as  it 
aflfects  the  defendant  McNeill. 

It  follows  that  we  are  of  opinion  that  the  decree  as  to  Rig- 
don  was  erroneously  entere4,  and  must  be  reversed.  The 
cause  is  remanded  to  the  court  below,  for  further  proceedings 
not  inconsistent  with  the  views  here  expressed. 

Decree  reversed, 

Mr.  Chief  Justice  Craig  :  I  do  not  concur  with  a  majority 
of  the  court  in  the  decision  of  this  case.  I  think  the  prior 
agreements  were  merged  in  the  tripartite  agreement,  and  as 
Rigdon  has  no  right  or  title  in  and  to  the  premises  under  that 
agreement,  I  think  complainant  had  the  right  to  have  that 
agreement  set  aside  as  a  cloud  on  his  title. 


The  Pennsylvania  Railroad  Company  40>4» 

V. 

William  J.  Connell. 
Filed  at  Ottava  January  25, 1889, 

1.  Measitbe  op  damaoes — ejecling  passenger  from  railway  car,  A 
passeuger  who  has  rightfully  bought  a  through  coupon  ticket  over 
several  ]ines  of  railroad,  whioh  is  refused  on  one  of  the  connecting 
roads,  and  is  expelled  on  refusal  to  pay  fare,  will  be  entitled  to  re- 
cover of  the  company  from  whose  car  he  was  expelled,  the  cost  of  a 
ticket  from  the  place  he  was  ejected  to  the  place  of  destination.  He  is 
also  entitled  to  recover  such  damages  as  he  may  have  sustained  on 
acooimt  of  the  delay  occasioned  by  the  expulsion,  and  all  additional 
expenses  necessarily  incurred  thereby,  as  well  as  reasonable  damages 
for  the  indignity  to  which  he  was  subjected  in  being  expelled  from 
the  train  ;  and  if  the  conductor  or  brakeman,  in  a  reckless  and  wanton 
manner,  used  more  force  than  was  reasonably  necessary  for  the  purpose 
of  ejecting  him,  and  in  consequence  of  such  excessive  force  the  pas- 
senger was  injured,  it  will  be  proper  to  give  him  such  damages  therefor 
as  will  fully  compensate  him  for  injuries  resulting  directly  from  the 
use  of  such  excessive  force. 
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2.  EviDENGE — opinion  of  witness — as  to  meaning  of  telegram.  What 
was  meant  by  the  language  of  a  telegram  is  not  a  question  to  be  deter- 
mined by  the  opinions  of  witnesses,  and  a  question  calling  for  such 
opinion  is  properly  suppressed. 

3.  Same— relevancy  and  materiality.  On  the  trial  in  an  action  to  re- 
cover for  personal  injury  to  the  plaintiff,  a  physician  who  had  treated 
plaintiff  was  called  to  testify  on  the  question  of  the  extent  of  the 
injury.  During  his  exanrination  he  was  asked  "if  he  was  the  same 
gentleman  who  treated  the  bomb-struck  policemen :"  Held,  that  the 
answer  to  the  question  would  not  have  added  any  force  to  the  witness' 
testimony,  nor  was  It  at  all  material. 

4.  Instritction— to  be  based  on  evidence.  On  the  trial  of  an  action 
by  a  passenger  against  a  railway  company,  to  recover  damages  resulting 
from  his  expulsion  from  the  cars,  if  there  is  no  proof  tending  to  show 
that  the  expulsion  was  willful  or  wanton,  it  will  be  error  to  give  an  in- 
struction to  the  jury  laying  down  the  measure  of  recovery  if  they  find 
that  the  conduct  of  the  conductor  or  brakeman  was  wanton  or  willful, 
otherwise  if  there  is  evidence  tending  to  show  willfulness,  though  it 
may  be  slight. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Kirk  Hawes,  Judge,  presiding, 

Mr.  George  Willard,  for  the  appellant : 

When  a  ticket  agent  wrongfully,  but  acting  in  good  faith, 
sells  a  certain  kind  of  ticket,  which,  under  the  rules  of  the 
company,  can  not  be  received  by  the  conductor;  may  the  pas- 
senger, having  it  reasonably  within  his  power  to  pay  a  cash 
fare,  but,  acting  in  good  faith,  refuse  the  conductor's  bona  fide 
request  for  such  payment,  and  recover  damages  on  account  of 
delay  occasioned  by  his  expulsion  from  the  train,  no  unneces- 
sary force  being  used  ?  The  court  below  ruled  that  damages 
might  be  recovered.  That  ruling  is  contrary  to  the  decisions 
in  the  following  cases :  Railroad  Co.  v.  Fhinigan,  21  111.  646  ; 
Williams  v.  Coal  Co.  60  id.  149 ;  Dobbins  v.  Duqutd,  65  id. 
464 ;  Railroad  Co.  v.  Griffin,  68  id.  499 ;  Railroad  Co.  v.  Eddy, 
72  id.  138;  Railroad  Co.  v.  Hall,  9  A:  &  E.  349;  Sutherland 
V.  Wyer,  67  Me.  64 ;    Miller  v.  Mariners'  Church,  7  Greenlf. 
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51 ;  Hamilton  v.  McPherson,  28  N.  Y.«72 ;  Dillon  v.  Anderson, 
43  id.  231 ;  Townsend  v.  Railroad  Co.  56  id.  295  ;  Chamberlain 
V.  Morgan,  68  Pa.  St.  168 ;  ii^x^r  v.  Starin,  73  N.  Y.  601 ; 
Loker  v.  Damon,  17  Pick.  284 ;  French  v.  Vining,  102  Mass. 
132 ;  Bradshaw  v.  Railroad  Co.  135  id.  407 ;  Mather  v.  Butler, 
28  Iowa,  253 ;  Simpson  v.  Keokuk,  34  id.  568 ;  Alexander  v. 
Railroad  Co.  37  id.  264 ;  Beymer  v.  McBride,  id.  114 ;  Li«Ze 
V.  McChiire,  43  id.  447 ;  if^i^s  v.  JF.  Fi.  S.  C7o.  34  Vt.  81 ; 
Hitchcock  V.  Hwni,  28  Conn.  343 ;  Waters  v.  Brown,  44  Mo. 
302 ;  PFiw^  Cfea«^  r.  Mayor,  47  Cal.  531 ;  Gilbert  v.  Kennedy, 
22  Mich.  117 ;  PFar^fo  v.  ^Zfcin«,  34  id.  217 ;  Frederick  v.  i?aiZ- 
road  Co.  37  id.  342 ;  Railroad  Co.  v.  Pierce,  47  id.  277 ;  Gor- 
don V.  Brewster,  7  Wis.  355 ;  Yorton  v.  Railroad  Co.  54  id.  234 ; 
Railroad  Co.  v.  Ragsdale,  46  Miss.  458. 

It  was  error  to  give  an  instruction  which  had  no  proper 
foundation  in  the  evidence.  Railroad  Co,  v.  Patterson,  63  lU. 
304 ;  Sewing  Machine  Co.  v.  Layman,  88  id.  39 ;  Railroad  Co. 
V.  Harwood,  90  id.  425 ;  Insurance  Co.  v.  McKee,  94  id.  494 ; 
Stern  v.  People,  102  id.  540. 

Mr.  Sidney  Smith,  Mr.  J.  W.  Hynes,  and  Mr.  John  I.  Red- 
icK,  for  the  appellee. 

Per  Curiam  :  This  was  an  action  brought  by  William  J. 
Connell,  against  the  Pennsylvania  Railroad  Company,  to  re- 
cover damages  for  an  alleged  assault  and  expulsion  from  one 
of  defendant's  trains  at  Taconey,  Pennsylvania,  on  the  16th 
day  of  December,  1880.  On  the  first  trial  of  the  cause  the 
plaintiff  recovered  a  verdict  and  judgment  for  $15,000.  The 
judgment,  on  the  appeal  of  the  defendant,  was  reversed  in 
this  court  October  31,  1884,  and  the  cause  was  remanded  for 
another  trial.  (See  Pennsylvania  Railroad  Co.  v.  Connell,  112 
HI.  295.)  After  the  cause  was  remanded,  another  trial  was 
had,  resulting  in  a  judgment  in  favor  of  the  plaintiff  for  $7000, 
which,  on  appeal,  was  aflirmed  in  the  Appellate  Court.     To 
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reverse  the  judgment  of-  the  Appellate  Court,  the  railroad  com- 
pany took  this  appeal. 

In  the  opinion  heretofore  filed  will  be  found  a  substantial 
statement  of  the  facts.  No  further  statement  is  deemed  neces- 
sary to  a  proper  understanding  of  the  case.  We  will  therefore 
proceed  to  consider  the  questions  of  law  relied  upon  to  reverse 
the  judgment. 

In  the  plaintiflf's  seventh  instruction,  the  jury  were,  in  sub- 
stance, directed,  that  if  they  found  the  issues  for  the  plaintiff, 
in  fixing  the  amount  of  damages  it  would  be  proper  to  allow 
the  plaintiff  the  cost  of  a  ticket  from  Taconey  to  New  York, 
and  such  damages  as  he  sustained  on  account  of  the  delay 
occasioned  by  being  required  to  leave  the  train ;  and  if  the 
conductor  or  brakeman,  in  a  reckless  or  wanton  manner,  used 
more  force  than  was  reasonable  and  necessary  for  the  purpose 
of  ejecting  him,  and  in  consequence  of  such  excessive  use  of 
force  plaintiff  was  injured,  it  would  be  proper  to  allow  such 
damages  as  would  fairly  compensate  him  for  injuries  which 
resulted  directly  from  such  excessive  force ;  that  if  the  acts 
of  .the  conductor  in  refusing  plaintiff's  ticket,  demanding  fare 
and  ejecting  him  from  the  car,  were  willful,  wrongful  and 
malicious,  and  the  plaintiff  suffered  indignity  and  injury  there- 
by, damages  may  be  allowed  for  such  acts.  This  charge  to 
the  jury,  it  is  claimed,  was  erroneous.  We  do  not  concur  in 
that  view.  We  think  the  instruction  was  fully  warranted  by 
what  was  said  in  the  opinion  when  the  case  was  here  before. 
In  speaking  upon  this  branch  of  the  case,  it  was  said :  "We 
entertain  no  doubt  that  appellee  was  entitled  to  recover  the 
amount  of  the  cost  of  a  ticket  from  the  place  at  which  he  was 
ejected  from  the  cars,  to  New  York.  He  was  also  entitled  to 
recover  such  damages  as  he  sustained  on  account  of  the  delay 
occasioned  by  the  expulsion,  and  all  additional  expenses  neces- 
sarily occasioned  thereby,  as  well  as  reasonable  damages  for 
the  indignity  in  being  expelled  from  the  train ;  but  we  perceive 
no  ground  upon  which  he  can  recover  for  personal  injuries 
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received,  nnless  the  expulsion  was  malicious  or  v^ranton."  The 
charge  to  the  jury  was  doubtless  prepared  in  view  of  what  the 
court  had  previously  said,  and  in  all  its  essential  features  it 
conforms  to  the  opinion  when  the  case  was  first  before  us. 

It  is  also  urged  as  an  objection  to  the  seventh  instruction, 
that  it  submits  to  the  jury,  as  a  ground  for  the  assessment  of 
damages,  whether  the  acts  of  the  conductor  were  willful  or 
wanton,  when  there  was  no  evidence  upon  which  that  question 
could  properly  be  submitted.  If  there  was  no  evidence  what- 
ever tending  to  prove  willful  or  wanton  conduct  on  the  part  of 
those  in  charge  of  the  train,  an  instruction  submitting  that 
question  to  the  jury  might  be  regarded  as  erroneous,  as  the 
instructions  to  a  jury  should  be  predicated  upon  the  evidence. 
In  the  Appellate  Court,  where  the  evidence  in  all  cases  is  re- 
viewed and  passed  upon,  in  remarking  upon  the  evidence,  it  is 
said :  "It  was  an  appropriate  question  for  the  jury,  under  all 
the  evidence,  whether  the  force  used  by  the  servants  of  appel- 
lant in  ejecting  appellee,  was  unjustifiably  violent  and  ex- 
cessive, and  whether  such  injuries  as  he  sustained  during  the 
expulsion  were  wantonly  and  maliciously  inflicted.  The  evi- 
dence tended  to  show  that  appellee  received  injuries  from  which 
serious  results  followed,  and  while  there  is  some  conflict  as  to 
what  was  said  and  done  by  the  conductor  prior  to  and  during 
the  expulsion,  we  can  not  say  that  the  conclusion  reached  by 
the  jury  is  without  support  in  the  evidence."  We  have  exam- 
ined the  evidence  as  it  now  appears  in  the  record,  and  while 
it  may  be  slight,  we  are  not  prepared  to  hold  that  the  Appel- 
late Court  has  placed  an  incorrect  construction  upon  it. 

It  is  also  claimed  that  plaintiff's  third  instruction  allowed 
the  jury  to  assess  plaintiff's  damages  without  reference  to  the 
evidence.  This  is  a  misapprehension  of  the  language  of  the. 
instruction.  We  have  examined  it  closely,  and  find  nothing 
in  it  which  would,  by  any  reasonable  construction,  authorize 
the  jury  to  make  any  finding  which  was  not  founded  upon  the 
evidence. 
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Two  questions  are  raised  in  reference  to  the  ruling  of  the 
court,  during  the  trial,  on  the  evidence.  One  of  defendant's 
witnesses  was  asked  how  the  Baltimore  and  Ohio  company 
would  "protect,"  as  provided  in  its  telegram  of  December  2  to 
the  Wabash.  The  court  held  that  the  answer  to  the  question 
would  simply  be  calling  for  the  judgment  of  the  witness  as  to 
the  meaning  of  a  statement  made  by  a  third  party  to  appel- 
lant's agent,  and  that  it  was  incompetent.  We  think  the  rul- 
ing of  the  court  correct.  What  was  meant  by  the  language 
of  the  telegram  was  not  a  question  to  be  determined  by  the 
opinions  of  vritnesses. 

One  other  question  propounded  to  a  witness  was  objected 
to,  and  the  objection  sustained.  While  Dr.  Lee  was  being 
examined,  he  was  asked  "if  he  was  the  same  gentleman  who 
treated  the  bomb-struck  policemen."  We  do  not  think  the 
answer  to  the  question  would  have  added  any  force  to  the  evi- 
dence of  the  witness,  nor  was  it  at  all  material. 

On  the  motion  for  a  new  trial,  defendant  asked  leave  to  file 
certain  affidavits,  which  was  denied  by  the  court.  One  of  the 
affidavits  purported  to  show  what  was  said  by  counsel  for 
plaintiff  to  the  jury  in  his  closing  address.  As  no  objection 
whatever  was  made  to  the  remarks  of  counsel,  we  are  unable 
to  see  what  benefit  defendant  could  derive  by  showing  what 
was  said.  As  to  the  other  affidavits,  the  court  made  a  state- 
ment in  the  bill  of  exceptions,  which  covered  substantially  all 
they  contained.  We  do  not  think  the  court  erred  in  refusing 
leave  to  file  the  affidavits  or  in  denying  a  new  trial. 

The  instructions  given  by  the  court  on  behalf  of  the  defend- 
ant fully  and  clearly  laid  down  the  law  as  declared  by  this 
court  when  the  case  was  first  before  us. 

The  evidence  introduced  on  the  trial  can  not  be  reviewed 
here,  and  as  the  record  discloses  no  substantial  error  of  law, 
the  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Habriet  Elder  et  al. 

V. 

Charles  S.  Bales  et  al. 

Filed  at  Springfield  January  24, 1889. 

1.  Descents— in  the  caae  of  illegitimates — the  statute  construed.  The 
statute  declaring  that  "an  illegitimate  child  shall  be  heir  of  his  mother 
and  maternal  ancestor,  and  of  any  person  from  whom  its  mother  might 
have  inherited,  if  living,"  places  the  illegitimate,  in  respect  of  the  es- 
tate of  a  person  from  whom  the  mother  might  have  inherited,  if  living, 
upon  the  same  footing  as  if  he  were  legitimate ;  and  in  case  of  his  death 
before  the  descent  is  cast  upon  him,  his  children  or  heirs-at-law  will 
take  the  estate  to  the  same  extent  he  would  have  taken,  if  living. 

2.  An  illegitimate  son  was  bom  of  a  woman,  after  which  she  married 
and  had  born  seven  other  children  in  lawful  wedlock.  The  illegitimate 
son  died  before  his  mother,  and  after  the  death  of  his  mother's  hus- 
band. The  mother  then  died,  and  after  her  decease  her  legitimate 
son  died  seized  of  real  estate,  leaving  no  issue,  but  one  sister  and  the 
descendants  of  four  other  sisters :  Held,  that  the  children  of  the  ille- 
gitimate son  took  one-sixth  part  of  the  estate  of  the  deceased  legiti- 
mate son,  as  his  heirs-at-law. 

3.  The  effect  of  the  act  of  1872,  relating  to  descents  in  the  case  of 
illegitimates,  is  to  remove  the  common  law  disability  of  a  bastard  child 
to  inherit  through  its  mother,  or  one  from  whom  she  might  inherit,  if 
living.  In  this  respect  the  illegitimate  is  placed  upon  the  same  footing 
as  legitimate  persons,  and  his  heirs  will  take,  by  descent,  the  same  es- 
tate he  would  have  inherited,  if  living. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  James  A.  Creighton,  Judge,  presiding. 

Messrs.  Connolly  &  Mather,  for  the  appellants. 

Messrs.  Patton  &  Hamilton,  for  the  appellees. 

Per  Curiam:  This  case  was  before  us  as  Bales  et  al.  v. 
Elder  et  al.  118  111.  436,  and  a  construction  was  then  given 
the  second  section  of  the  Statute  of  Descents,  which  estab- 
lished the  right  of  appellees  here  to  participate  as  heirs  of 
Hiram  Walker,  deceased,  in  the  distribution  of  his  estate. 
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The  only  question  presented  on  this  appeal,  and  which  coun- 
sel contend  was  not  determined  and  settled  by  the  former 
opinion,  is,  what  share  or  portion  do  appellees,  descendants 
and  heirs-at-law  of  Hampton  D.  Bales,  the  illegitimate  son  of 
the  mother  of  said  Hiram  Walker,  deceased,  take  in  his  estate. 
The  father  and  mother  of  Hiram  Walker  died  prior  to  his 
decease,  and  he  having  died  intestate,  leaving  no  widow  or 
issue,  or  descendants  of  issue,  it  is  settled  by  the  former  de- 
cision that  appellees  take  as  heirs  of  Hiram  Walker,  de- 
ceased. It  would  seem  from  the  language  employed  that  there 
could  be  no  controversy  as  to  the  holding  upon  that  subject. 
We  then  said:  "The  language  of  the  act,  'an  illegitimate 
child  shall  be  heir  of  his  mother  and  maternal  ancestor,  and 
of  any  person  from  whom  its  mother  might  have  inherited  if 
living,'  fixes  the  status  df  the  illegitimate.  It  makes  him  an 
heir,  and,  as  such,  he  is  vested  with  all  the  rights,  powers 
and  privileges  of  a  legitimate  person,  who  may  be  an  heir 
standing  in  the  same  degree  of  relationship."  The  construc- 
tion thus  placed  on  the  statute  gave  it  the  effect  of  removing 
the  common  law  disability  of  inheritance  through  the  mother, 
and  in  respect  of  the  right  of  inheritance  in  the  instances 
within  the  statute,  from  all  persons  from  whom  the  mother 
might  inherit,  if  living,  the  illegitimate  was  placed  upon  the 
same  footing  as  legitimate  persons.  We  then  said,  if  Hamp- 
ton D.  Bales  had  been  living  at  the  death  of  said  Walker  he 
would  have  been  one  of  the  heirs,  "but  as  he  was  dead,  the 
statute  goes  further,  and  provides  that  the  lawful  issue  of  an 
illegitimate  person  shall  take,  by  descent,  any  estate  which  the 
parent  would  take  if  living," — and  held  that  appellees  here 
would  inherit  that  portion  which  their  father,  Hampton  D. 
Bales,  would  have  taken  if  living  at  the  death  of  said  Walker. 
Hampton  D.  Bales,  if  then  living,  would  not  have  taken  as 
heir  of  the  mother  of  himself  and  said  Walker,  but  as  heir 
of  the  latter,  and  would  be  entitled  to  the  share  or  portion 
cast  upon  those  standing  in  the  same  degree  of  relationship. 
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There  is  no  question  that  said  Bales  was  the  natural  brother, 
of  the  half-blood,  of  the  said  Hiram  Walker.  By  the  com- 
mon law,  the  illegitimate,  not  having  inheritable  blood,  could 
not  take,  but  the  statute,  as  construed  in  this  case  supra  and 
in  the  subsequent  case  of  Jenkins  v.  Drane  et  al.  121  111.  217, 
confers  upon  illegitimates  and  their  lawful  issue,  inheritable 
blood,  as  respects  the  mother  and  any  maternal  ancestor,  or 
other  person  from  whom  the  mother  might  inherit  if  living, 
thus  placing  the  illegitimate,  in  respect  of  the  estates  of  such 
persons,  upon  the  same  footing  as  if  they  were  legitimate. 
If  Hampton  D.  Bales  had  been  the  legitimate  son  of  Sarah 
Walker  by  a  former  or  other  husband,  .he  would  have  been  a 
brother  of  the  said  Hiram  of  the  half-blood.  The  distinction 
between  the  whole  and  half-blood  being  abolished,  he  would 
take  of  his  half-brother's  estate  an  equal  share  with  the  sisters 
of  the  whole  blood.  The  effect  of  the  statute  under  consider- 
ation is  to  produce  exactly  that  result  in  respect  of  his  right 
of  inheritance.  In  all  respects  the  said  Bales,  if  living  at 
Walker's  death,  would,  through  the  inheritable  blood  trans- 
mitted from  the  mother,  become  the  heir  of  said  Walker,  in 
all  respects,  as  if  he  were  a  brother  of  the  whole  blood. 

If  the  construction  we  have  given  this  statute  is  to  obtain, 
and  we  perceive  no  reason  for  departing  therefrom,  it  neces- 
sarily results  that  Hampton  D.  Bales,  if  living  at  Walker's 
death,  would  have  taken  one-sixth  of  the  latter's  estate,  and 
he  having  died  previous  to  said  Walker,  the  right  was,  by  vir- 
tue of  the  statute,  transmitted  to  appellees,  his  lawful  issue. 

The  decree  of  the  circuit  court  made  partition  of  the  lands 
of  which  said  Walker  died  seized,  in  accordance  with  the  views 
here  expressed,  and  wiU  accordingly  be  aflBrmed. 

Decree  affirmed. 
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Fbank  M.  Eddy 

V, 

The  People  ex  rel  Joseph  F.  Nolen,  Collector. 
Filed  at  ML  Vernon  January ^26, 1889. 

1.  Municipal  subscbiption  and  bonds — original  conditions  not  to 
be  changed.  A  subscription  by  a  city  to  the  capital  stock  of  a  railway- 
company  prior  to  the  time  the  constitution  of  1870  took  effect,  is  sub- 
ject to  the  conditions  upon  which  the  same  was  voted  by  the  people  of 
such  city. 

2.  In  1869  the  legal  voters  of  a  city  voted  in  favor  of  a  subscription 
of  $25,000  to  the  capital  stock  of  a  railway  company,  on  condition  that 
the  same  should  be  paid  in  city  bonds  at  par,  to  be  delivered  to  the 
company  when  the  railroad  should  be  completed  to  another  road  and 
a  train  of  cars  had  run  thereon,  and  also  upon  the  condition  that  said 
railroad  should  be  completed  within  the  county  on  or  before  October  1, 
1870,  otherwise  the  subscription  to  be  void.  On  September  21, 1870,  the 
city  council  made  an  order  changing  the  time  for  the  completion  of  the 
railroad  within  the  county,  and  extending  it  to  January  1, 1871,--and 
this  was  done  -iiithout  any  vote  of  the  people.  The  road  was  not  com- 
pleted  by  October  1, 1870,  and  the  bonds  were  issued  in  February,  1872 : 
Heldj  that  the  bonds  were  Issued  in  violation  of  the  condition  upon 
which  they  were  voted,  and  were  therefore  void,  no  matter  in  whoae 
hands  they  may  have  come,  and  that  a  tax  levied  to  pay  interest  thereon 
could  not  be  collected  by  law. 

3.  After  the  present  constitution  took  effect,  a  city  or  mimicipal  cor- 
poration had  no  power  to  make  any  new  contract  in  respect  to  a  corpo- 
rate subscription  in  aid  of  a  railway  company,  or  to  waive  any  condition 
upon  which  such  subscription  was  voted  before  that  constitution  was 
adopted,  or  extend  the  time  for  the  performance  of  a  material  con- 
dition. 

4.  Same— 6t/r<ien  of  proof  afl  to  ifa  validity.  Where  bonds  of  a  city- 
are  issued  since  the  present  constitution  took  effect,  in  payment  of  a 
subscription  in  aid  of  a  railway  company,  under  a  vote  of  the  people 
had  before  that  time,  the  burden  rests  upon  those  affirming  the  validity 
of  the  bonds  to  show  that  they  were  lawfully  issued,  pursuant  to  a  voto 
of  the  people. 

Appeal  from  the  County  Court  of  Gallatin  county ;  the  Hon. 
E.  D.  YouNGBLOOD,  Judge,  presiding. 
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Mr.  Gabl  Boedel,  for  the  appellant : 

Obligations  of  municipal  corporations  for  subscriptions  to 
railway  companies,  made  prior  to  July  2,  1870,  can  not  be 
enlarged  or  materially  changed,  either  by  the  people  or  the 
corporate  authorities.    Middleport  v.  Insurance  Co.  82  111.  562. 

The  conditions  upon  which  the  bonds  were  voted  not  having 
been  complied  with,  the  bonds  are  void,  even  in  the  hands  of 
innocent  purchasers.  Sch^ffer  v.  Bonham,  96  111.  368 ;  liiche- 
son  V.  People y  115  id.  450. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  appeal  is  from  a  judgment  of  the  county  court  of  Gal- 
latin county,  against  a  city  lot,  for  delinquent  taxes,  for  the 
payment  of  the  interest  claimed  to  be  due  upon  bonds  issued 
by  the  city  of  Shawneetown  in  aid  of  a  subscription  to  the  cap- 
ital stock  of  the  St.  Louis  and  Southeastern  Railway  Company. 

The  question  whether  the  city  of  Shawneetown  should  sub- 
scribe for  $25,000  of  the  capital  stock  of  the  St.  Louis  and 
Southeastern  Railway  Company  upon  these  conditions,  name- 
ly:  "First,  subscription  to  be  for  $25,000  of  the  stock  of  said 
company,  payable  in  bonds  at  par,  and  bearing  eight  per  cent 
interest,  payable  semi-annually;  second,  said  bonds  to  be 
delivered  to  said  company  when  said  railway  should  be  com- 
pleted to  the  Illinois  Central  railroad,  and  a  train  of  cars  have 
run  thereon ;  third,  said  railroad  to  be  completed  in  Gallatin 
county  on  or  before  the  1st  of  October,  1870,  or  the  subscrip- 
tion to  be  void," — was  submitted  to  the  decision  of  the  legal 
voters  of  the  city  of  Shawneetown  at  an  election  held  for  that 
purpose  on  the  26th  of  July,  1869,  and  was  decided  in  the 
afiSrmative  by  a  majority  of  the  votes  cast  at  that  election. 
The  subscription  was  thereafter  made,  subject  to  the  condi- 
tions. On  the  21st  of  September,  1870,  the  city  council  of  the 
city  of  Shaw^neetown  adopted  an  order  changing  the  time  for 
the  completion  of  the  railway  in  Gallatin  county,  and  extend- 
ing it  until  the  1st  of  January,  1871. 
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The  bonds  were  issued  in  February,  1872,  and  thus,  having 
been  issued  since  the  present  constitution  took  effect,  (which 
was  July  2,  1870,)  the  burden  is  upon  those  aflarming  their 
validity,  to  show  that  they  were  lawfully  issued,  pursuant  to  a 
vote  of  the  people  had  before  that  time.  Town  of  Prairie  v. 
Uoyd,  97  lU.  179. 

"When  the  election  authorizing  the  issue  of  these  bonds  was 
held,  it  was  competent  for  the  city  to  prescribe  the  conditions 
upon  which  its  subscription  should  be  made,  and  bonds  issued 
in  aid  of  such  subscription  are  not  valid  and  binding  until 
the  condition  shall  be  complied  with.  (See  sec.  18,  chap.  113, 
2  Starr  &  Curtis,  p.  1886.)  And  this  invalidity  will  accom- 
pany them  into  whosesoever  hands  they  shall  pass.  {Town 
of  Eagle  v.  Kohn  et  al.  84  111.  292.)  The  time  when  the  rail- 
road should  be  completed  in  Gallatin  county  was  a  material 
part  of  the  contract  of  subscription.  The  people  of  the  city 
of  Shawneetown  never  gave  their  consent,  at  an  election  held 
for  that  purpose,  to  extend  the  time  for  the  completion  of  the 
railroad  in  Gallatin  county  beyond  the  Ist  of  October,  1870 ; 
and  after  the  2d  of  July,  1870,  power  was  denied  the  city  to 
make  any  new  contract  (and  this  includes  changes  and  modi- 
jBcations  of  existing  contracts)  in  regard  to  subscriptions  to 
railroad  companies.  Richeaon  v.  People  ex  rel.  115  111.  450; 
Schaeffer  et  al,  v.  Bonham  et  al.  95  id.  368. 

Since,  therefore,  it  does  not  here  appear  that  the  railroad 
was  completed  in  Gallatin  county  before  the  1st  of  October, 
1870,  but  the  clear  inference  is  that  it  was  completed  after 
that  time,  there  was  no  authority  of  law  to  issue  the  bonds, 
and  having  been  issued  without  authority  of  law,  the  tax- 
payers owe  no  duty  to  pay  them,  or  any  interest  thereupon. 

The  judgment  of  the  county  court  is  reversed. 

Judgment  reversed. 
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1.  Tax  tttl^— baaed  upon  a  judgment  including  costs  not  yet  earned. 
li  a  judgment  against  land  lor  taxes,  etc.,  has  included  therein,  as  costs, 
any  fees  not  then  due  and  earned,  but  to  accrue  subsequently  to  the 
entry  ol  the  judgment,  this  will  be  a  fatal  error,  and  no  title  will  pass 
by  the  tax  deed  made  on  such  judgment. 

2.  The  costs  referred  to  in  the  statutory  form  of  the  judgment  order, 
are  only  those  which  have  accrued  and  become  fixed  charges  on  the 
land  taxed,  prior  to  the  entry  of  judgment.  The  only  elements  which 
can  enter  into  the  judgment,  properly,  are  the  taxes,  interest,  penalties 
and  costs  then  due  and  unpaid.  After-accruing  fees,  by  vittue  of  the 
statute,  become  charges  on  the  particular  lot  or  tract  of  land.  Those 
accruing  prior  to  the  sale,  may  be  collected,  along  with  the  judgment, 
by  sale  of  the  land,  while  those  accruing  after  the  sale,  viz.,  for  cancel- 
lation of  the  certificate  of  sale,  and  for  issuing  certificate  of  redemp- 
tion, accrue  only  when  those  services  are  performed. 

3.  .  Same — of  the  affidavit — its  requisites — in  showing  proper  service  of 
notice.  A'  tax  purchaser's  affidavit  of  the  service  of  notice  of  his  pur- 
chase, etc.,  stated  that  he  served,  or  caused  to  be  served,  a  notice  of  his 
purchase  at  such  tax  sale,  etc.,  as  in  other  affidavits  thereto  attached  is 
more  fully  set  forth,  on  every  person  in  the  actual  possession  or  occu- 
pancy of  such  lands  or  lots.  The  affidavit  therein  referred  to  is,  that 
affiant  visited  the  lots  on  April  25, 1884,  for  the  purpose  of  serving  notice 
"on  the  occupant,  but  there  was  no  person  in  the  actual  possession  or 
occupancy  of  said  lands  or  lots  on  said  day,  except  as  hereinafter  stated. 
Deponent  is  acquainted  with  said  lands  or  lots,  and  said  'lands  or  lots 
were  fenced,  and  in  posseasion  of  some  person  or  persons  unknown  to 
this  affiant ;  and  no  person  was  in  actual  possession  or  occupancy  of 
said  lands  or  lots,  or  any  part  thereof,  except  as  hereinbefore  stated, 
for  more  than  three  months,"  etc.:  Held,  that  as  the  affidavit  failed  to 
show  the  land  was  vacant  and  unoccupied,  it  was  fatally  defective  in 
failing  to  show  a  service  of  notice  on  the  occupants  or  persons  in  actual 
po&sessLon. 

4.  The  purchaser  at  tax  sale,  before  he  is  entitled  to  a  deed,  and  in 
order  to  invest  the  county  clerk  with  authority  to  execute  the  same, 
must,  by  his  affidavit  or  affidavits,  show  a  strict  compliance  with  sec- 
tion  216  of  the  Revenue  act. 
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Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
GwYNN  Garnett,  Judge,  presiding. 

Messrs.  Wilson  &  Monroe,  for  the  appellants. 

Mr.  H.  S.  McCartney,  for  the  appellee. 

Mr.  Justice  Shopb  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  in  the  Superior  Court  of  Cook  county, 
by  appellee,  as  owner  in  fee  of  two  certain  lots,  to  set  aside  as 
void,  and  clouds  upon  her  title,  two  certain  tax  deeds,  under 
which  appellants  claim  title,  and  offering  to  pay  the  amount 
due  thereunder,  etc.  Decree  was  rendered  setting  aside  all 
of  said  deeds  as  clouds  upon  her  title,  upon  payment  of  a 
specific  sum  found  to  be  due  for  purchase  money,  interest, 
costs  and  taxes,  and  the  record  is  brought  to  this  court  by  the 
holders  of  the  tax  titles,  defendants. 

The  first  of  the  tax  deeds,  in  order  of  time,  issued  to  Hiram 
Combs,  February  28,  1882,  and  was  based  on  a  tax  sale  of 
October  15,  1879,  under  a  judgment  for  the  taxes  of  1878, 
and  prior  years,  for  the  sum  of  $62.08,  being  $31.04-  for  each 
left.  The  validity  of  this  deed  was  challenged  upon  a  number 
of  grounds,  but  it  will  only  be  necessary  for  us  to  consider  one 
of  them,  namely,  that  the  judgment  rendered  against  these 
lots,  and  each  of  them,  was  for  too  great  a  sum. 

It  seems  to  be  assumed  by  counsel  for  both  parties  that  the 
aggregate  of  the  taxes,  printer's  fees  and  penalties  entering 
into  the  judgment,  was  $30.41, — the  remaining  sixty-three 
cents  of  the  judgment  against  each  lot  being  made  up  of  the 
county  clerk's  and  collector's  fees.  Counsel  for  appellants  con- 
tend, that  the  fees  of  the  two  ofiicers  named,  included  in  the 
judgment,  were  not  more  than  the  law  allowed,  and  therefore, 
although  erroneously  charged  for  one  service  when  another  ser- 
vice was  rendered,  as  the  aggregate  was  not  more  than  could 
have  legally  been  charged,  the  judgment  was  not  void, — and 
cite  in  support  of  that  position,  Chambers  v.  People,  113  111.  509. 
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Counsel  set  out  in  a  detailed  statement  the  items  which 
might  lawfully  be  charged,  showing  that  fees  of  the  collector 
and  county  clerk,  to  the  amount  of  seventy  cents,  as  they 
contend,  might  be  properly  included  in  the  judgment  against 
each  lot,  and  which  statement  is  as  follows : 

Collector's  fees  (according  to  sec.  21,  Fees  and  Salaries, 
Eev.  Stat.  1874)  making  delinquent  list  for  judgment.  $  .0? 

Making  delinquent  list  for  printer .03 

Selling  each  lot .03 

County  clerk's  fees  (sec.  56  same  act)  making  delinquent 

list  for  judgment .03 

Entering  judgment .01 

Delinquent  list  on  precept .02 

Attending  tax  sale,  etc. .15 

Cancelling  tax  certijficate .15 

Certificate  of  redemption .25 

If  appellant's  counsel  are  correct,  and  the  items  included  in 
the  above  statement  could  be  properly  included  in  the  judg- 
ment, the  case  would  fall  within  the  rule  announced  in  the 
Chambers  case.  It  is,  however,  contended  by  appellee,  it  was 
not  competent  for  the  court  to  include  in  its  judgment  the 
fees  allowed  the  county  .clerk,  for  cancelling  tax  certificate, 
fifteen  cents,  and  for  issuing  a  certificate  of  redemption, 
twenty-five  cents ;  and  that  if  these  items  were  excluded,  the 
judgment  against  each  lot  is  found  to  be  excessive  to  the 
amount  of  thirty-three  cents.  It  is  apparent  that  the  fees  for 
cancelling  tax  certificates  and  issuing  certificates  of  redemp- 
tion were  included  in  the  judgment  rendered  against  each  of 
these  lots.  The  statute  prescribing  the  fees  of  county  clerks 
in  counties  of  the  third  class,  when  this  sale  was  made,  (sec.  4, 
act  of  March  2,  1874,  sec.  56,  Fees  and  Salaries,)  provides 
that  in  all  matters  of  taxes  and  assessments  there  "shall  be 
charged  as  costs  against  the  delinquent  property,  and  be  col- 
lected, with  the  taxes  thereon :  For  making  list  of  delinquent 
lands  and  lots  for  judgment,  for  each  tract  or  lot,  three  cents ; 

28—127  Hill. 
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for  entering  judgment,  for  each  tract  or  lot,  one  ceiit ;  for  mak- 
ing list  of  delinquent  lands  or  lots  on  precept  for  sale,  for 
each  tract  or  lot,  two  cents ;  for  services  in  attending  the  tax 
sales,  and  issuing  certificate  of  sale  and  sealing  the  same,  for 
each  tract  or  lot  sold,  fifteen  cents ;  for  cancelling  certificate 
of  sale,  for  each  tract  or  lot,  fifteen  cents ;  for  each  certificate 
of  redemption,  twenty -five  cents." 

It  is  manifest  that  the  foregoing  section,  so  far  as  it  affects 
tax  sales,  must  be  considered  as  in  pari  materia  with  section 
191  of  the  Kevenue  act,  as  amended  by  the  act  of  May  3, 
1873.  (Kurd's  Stat.  902).  In  this  latter  section  there  is  con- 
tained the  provisions  respecting  the  judgment  to  be  rendered 
for  taxes  and  special  assessments,  on  the  collector's  applica- 
tion for  judgment  against  delinquent  lands.  After  disposing 
of  the  objections,  if  any,  the  direction  is,  that  "the  court  shall 
give  judgment  for  such  taxes  and  special  assessments  and 
penalties  as  shall  appear  to  be  due,  and  such  judgment  shall 
be  considered  as  a  several  judgment  against  each  tract  or  lot, 
or  part  of  a  tract  or  lot,  for  each  kind  of  tax  or  special  assess- 
ment included  therein ;  and  the  court  shall  direct  the  clerk  to 
make  out  and  enter  an  order  for  the  sale  of  such  real  prop- 
erty against  which  judgment  is  givqu."  And  the  form  of  the 
judgment  to  be  thus  entered,  as  given  in  the  statute,  is : 
"Therefore  it  is  considered  by  the  court,  that  judgment  be 
and  is  hereby  entered  against  the  aforesaid  tract  or  tracts,  or 
lots  of  land,  *  *  *  in  favor  of  the  People  of  the  State  of 
Illinois,  for  the  sum  annexed  to  each,  being  the  amount  of 
taxes,  (and  special  assessments,  if  any),  interest,  penalties 
and  costs  due  severally  thereon." 

Considering  these  two  sections  together,  by  no  fair  con- 
struction is  the  court  authorized  to  render  judgment  against 
the  lands  for  any  other  or  greater  sum  than  the  aggregate  of 
the  taxes,  special  assessment,  interest,  penalties  and  costs  due 
thereon ;  and  it  is  just  as  necessary  that  the  costs  for  which 
judgment  is  to  be  thus  rendered  shall  have  accrued  and  be- 
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come  payable,  as  that  the  taxes  themselves  shall  have  become 
due,  or  the  interest  and  penalties  shall  have  accrued.  It  is 
manifest,  therefore,  that  the  costs  referred  to  in  the  form  of 
the  judgment  order,  are,  from  necessity,  only  those  costs 
which  have  accrued,  and  become  fixed  charges  on  the  land 
taxed,  prior  to  the  entry  of  judgment.  True,  other  costs  may 
thereafter  accrue,  which  may  also  become  charges  upon  the 
land,  as  incident  to  the  entry  and  enforcement  of  the  judg- 
ment, and  the  payment  of  which  may  be  enforced  by  sale  of 
the  land  ;  but  to  hold  that  the  fees  of  officers  for  services  that 
can  not  be  rendered  until  after  the  judgment  has  been  entered, 
and  which  may  not  be  required  of  the  officers,  can  be  antici- 
pated and  incorporated  in  the  sum  of  the  judgment,  would  be 
to  impute  to  the  legislature  an  intention  they  have  not  ex- 
pressed, and  which  does  not  arise,  by  necessary  implication, 
from  the  language  employed.  The  right  of  a  public  officer  to 
the  fees  prescribed  by  the  law,  depends  upon  the  performance 
of  the  duty  or  rendering  of  the  service  specified,  so  that  if 
the  clerk  should  not  be  called  upon  to  cancel  a  certificate  of 
purchase  or  to  issue  a  certificate  of  redemption,  and  the  ser- 
vices for  which  the  particular  fees  are  given  by  the  statute 
therefor,  in  fact,  be  not  performed,  such  fees  do  not  accrue  to 
the  clerk,  and  can  not  be  made  a  charge  upon  the  particular 
tract  or  lot  of  land.  It  is  a  misconception  of  the  legislative 
intent  to  assume,  as  is  done  by  counsel  for  appellants,  that 
the  fees  mentioned  in  the  section  referred  to,  and  which,  it  is 
there  said,  "shall  be  charged  as  costs  against  the  delinquent 
property,  and  shall  be  collected  with  the  taxes  thereon,"  may 
be  included  in  the  sum  of  the  judgment  entered  against  the 
delinquent  lands.  The  only  elements  which  can  enter  into 
the  judgment,  properly,  are  the  taxes,  interest,  penalties  and 
costs  then  due  and  accrued.  After-accruing  fees,  by  virtue  of 
the  statute,  become  charges  upon  the  particular  tract  or  lot,  of 
land, — ^those  accruing  prior  to  the  sale  may  be  collected,  along 
with  the  judgment,  by  sale  of  the  land,  while  those  accruing 
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after  the  sale,  viz.,  for  cancellation  of  the  certificate  of  sale 
and  for  issuing  certificate  of  redemption,  accrue  only  when 
those  services  are  performed,  and  are  made  a  proper  charge 
incident  to  the  cancellation  or  redemption. 

The  judgment,  for  the  reasons  stated,  being  invalid,  the  tax 
deed  resting  thereon  was  necessarily  void,  and  was  properly 
set  aside  as  a  cloud  on  appellee's  title. 

The  second  tax  deed  here  involved,  issued  to  John  Came, 
Jr.,  December  23,  1884-,  and  was  based  on  a  tax  sale  of  Sep- 
tember 23,  1882.  Although  the  lots  were  assessed  in  the 
name  of  H.  M.  Jewell,  they  appear  to  have  been  owned  by 
Hattie  F.  Sewell  and  Harriet  M.  Sewell,  who  conveyed  the 
same  to  appellee  by  warranty  deeds, — the  first  by  a  deed 
dated  March  3,  1884,  recorded  March  5,  1884,  and  the  sec- 
ond by  a  like  deed,  of  the  same  date,  recorded  April  19, 1884. 
The  application  id  the  county  clerk  for  said  tax  deed  was 
based  on  the  affidavit  of  Came,  the  purchaser,  and  of  his 
agent,  Cross.  In  these  affidavits  it  was  incumbent  upon  the 
purchaser,  before  he  would  be  entitled  to  a  deed,  and  to  in- 
vest the  county  clerk  with  authority  to  execute  the  same,  to 
show  strict  compliance  with  the  conditions  set  forth  in  the 
216th  section  of  the  Bevenue  act. 

By  his  own  affidavit  Carne  showed,  or  attempted  to  show, 
the  publication  of  a  notice  in  conformity  with  the  act.  It  will 
not  be  necessary  for  us  to  determine  the  sufficiency  of  such 
notice,  or  consider  the  objections  made  thereto.  Under  the 
statute,  "every  person  in  the  actual  possession  or  occupancy" 
of  lands  or  lots  sold  for  taxes,  must  be  served  with  notice  of 
the  sale  and  when  redemption  will  expire,  as  provided  in  the 
section  of  the  act  before  referred  to,  by  the  purchaser  or  his 
assignee,  before  he  will  be  entitled  to  a  deed.  Although  Came, 
in  his  affidavit  filed  with  the  county  clerk,  says  tliat  he  served, 
or  caused  to  be  served,  a  notice  of  his  purchase  at  said  tax  sale, 
etc.,  as  in  other  affidavits  thereto  attached  is  more  fully  set 
forth,  on  every  person  in  the  actual  possession  or  occupancy 


Digitized  by  VjOOQIC 


Combs  et  al.  v.  Goff.  437 

Opinion  of  the  Court. 


of  such  land  or  lots,  the  afl&davits  therein  referred  to  wholly 
fail  to  show  such  service  of  notice.  The  affidavit  relied  upon 
to  show  such  service,  is  that  of  Cross,  who  swears  that  he 
visited  the  lots  on  April  25,  1884,  for  the  purpose  of  serving 
notice  "on  the  occupant,  but  there  was  no  person  in  the  ac- 
tual possession  or  occupancy  of  said  land  or  lots  on  said  day^ 
except  as  hereinafter  stated.  Deponent  is  acquainted  with 
said  lands  or  lots,  and  said  lands  or  lots  were  fenced,  and  in 
possession  of  some  person  or  persons  unknown  to  this  affiant ; 
and  no  person  was  in  actual  possession  or  occupancy  of  said 
lands  or  lots,  or  any  part  thereof,  except  as  hereinbefore  stated, 
for  more  than  three  months  before  the  expiration  of  the  time 
of  redemption." 

The  statement  that  there  was  no  person  in  the  actual  pos- 
session or  occupancy  of  the  lot  is  qualified  by  the  statement, 
"except  as  hereinafter  stated."  The  statement  following,  that 
"said  lands  or  lots  were  fejiced,  and  in  possession  of  some 
person  or  persons  unknown  to"  the  affiant,  is  positive  and 
unqualified.  It  is  said  in  Taylor  v.  Wright,  121  111.  455,  that 
the  words,  "possession  and  occupancy,"  as  used  in  the  216th 
section  of  the  Revenue  act,  are  convertible  terms.  This  affida- 
vit does  not  affirmatively  show  that  the  lots  were  vacant  and 
unoccupied.  Every  word  may  be  true,  as  therein  stated,  and 
yet,  the  premises  may  have  been  in  the  actual  occupancy  of 
the  owner  or  some  other  person.  Instead  of  showing  the  lots 
were  vacant  and  unoccupied,  the  affidavit  shows  the  reverse. 
They  were  unoccupied  "except  as  stated," — that  is,  they  were 
in  possession  of  some  one  unknown  to  affiant.  There  was  no 
service  shown  upon  the  occupant,  and  no  sufficient  affidavit 
showing  that  the  lands  were  unoccupied,  and  it  follows  that 
the  tax  deed  under  consideration  was  for  this  reason  improp- 
erly issued,  and  void. 

The  decree  of  the  Superior  Court  must  be  affirmed. 

Decree  affirmed. 
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The  Village  of  Jefferson 

V. 

Georgia  Chapman. 

Filed  at  Otiava  Janwiry  25, 1889. 

1.  Bespondrat  superior  —  application  of  the  rule — and  exceptions 
thereto.  The  general  rule  is,  that  the  principle  of  respondeat  superior 
does  not  extend  to  cases  of  independent  contracts,  where  the  party  for 
whom  the  work  is  to  be  done  is  not  the  immediate  superior  of  those 
guilty  of  the  wrongful  act,  and  has  no  choice  in  the  selection  of  the 
workmen,  and  no  control  over  the  manner  of  doing  the  work  under 
the  contract. 

2.  One  of  the  exceptions  to  this  rule  is,  where  the  contract  directly 
requires  the  performance  of  a  work  which,  however  skillfully  done, 
will  be  intrinsically  dangerous.  The  principle  upon  which  this  ex- 
ception depends  for  support  is,  that  one  who  authorizes  a  work  which 
is  necessarily  dangerous,  and  the  natural  consequence  of  which  is  an 
injury  to  the  person  or  property  of  another,  is  justly  to  be  regarded  as 
the  author  of  the  resulting  injury. 

3.  Another  exception  to  the  general  rule  relieving  an  employer  from 
liability  for  an  injury  occasioned  by  an  independent  contractor  is, 
where  the  party  cau^ng  the  work  to  be  done  is  under  a  primary  obli- 
gation, imposed  by  law,  to  keep  the  subject  matter  of  the  work  in  a 
safe  condition.  The  principle  upon  which  this  exception  is  predicated 
is,  that  when  a  duty  is  so  imposed,  the  responsibility  for  its  faithful 
performance  can  not  be  avoided,  and  that  the  party  under  such  obliga- 
tion can  not  be  relieved  therefrom  by  a  contract  made  with  another 
for  the  performance  of  such  duty. 

4.  Same — injury  from  defective  streets  or  sidewalks — negligence  of 
contractor — primary  liability  of  the  municipality.  -A  city  or  village  or- 
ganized under  the  general  Incorporation  law,  relating  to  cities  and 
villages,  is  under  the  legal  duty  of  keeping  its  streets  and  sidewalks  in 
a  reasonably  safe  condition  for  travel. 

5.  The  duty  of  maintaining  the  streets  and  crossings  in  a  safe  con- 
dition for  travel,  as  respects  the  public,  rests  primarily  upon  the  cor- 
poration, and  its  obligation  to  discharge  this  duty  can  not  be  evaded, 
suspended,  or  cast  upon  others,  by  any  act  of  its  own. 

6.  Where  a  dangerous  excavation  is  made  and  negligently  left  open, 
without  proper  lights,  guards  or  covering,  in  a  traveled  street  or  side- 
walk, by  a  contractor,  under  the  corporation,  for  building  a  sewer  or 
other  improvement,  the  corporation  will  be  liable  to  a  penjon  injured 
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thereby,  although  it  may  have  had  no  immediate  control  over  the 
workmen,  and  had  even  stipulated  in  the  contract  that  proper  precau- 
tions should  be  taken  by  the  contractor  lor  the  protection  of  the  pub- 
lic, and  making  him  liable  for  accidents  occasioned  by  his  neglect. 

7.  A  village  employed  a  person  to  plow  up  and  grade  a  street,  and 
to  plow  through  and  -widen  and  deepen  the  ditches  along  the  sides 
of  the  street ;  and  in  doing  the  work,  the  cross-walks  or  aprons  that 
spanned  the  ditches  were  removed  by  the  contractor,  and  replaced  by 
him  after  the  ditches  were  enlarged,  but  without  fastening  the  boards. 
One  of  the  boards  replaced  was  decayed,  so  that  a  person  croHsing  the 
apron  fell  through  the  same,  and  sustained  a  serious  personal  injury: 
Held.that  the  village  was  liable  for  the  injury,  whether  it  had  notice  of 
the  defect  in  the  crossing  or  not. 

8.  A  city  or  village  can  not  divest  itself  of  its  duty  to  control  and 
supervise  the  improvements  and  repairs  of  the  streets  and  sidewalks  it 
directs  to  be  made,  by  simply  making  a  contract  therefor,  and  thereby 
exonerate  itself  from  liability  for  an  injury  occasioned  by  the  negli- 
gent manner  in  which  the  work  is  done  by  the  contractor. 

9.  Where  work  is  done  on  the  streets  of  a  city  or  village,  the  reason- 
able  presumption  of  fact  is,  that  it  was  done  by  authority  of  such  city 
or  village. 

10.  In  this  case',  certain  village  authorities  employed  a  person  to 
grade  a  street  and  widen  and  deepen  the  ditches  thereon.  In  the 
performance  of  the  work,  the  old  apron  or  cross-walk  over  the  ditch 
was  taken  up,  and  after  the  ditch  was  enlarged,  the  old  boards  which 
formed  a  part  of  the  cross-walk  were  replaced  without  being  nailed  or 
fa.stened,  the  middle  plank  being  broken  and  decayed  at  one  end.  A 
day  or  two  after,  a  person,  in  attempting  to  pa.ss  over  the  crossing  after 
dark,  stepped  upon  the  middle  board,  when  it  tipped  up  edgewise,  and 
his  foot  and  leg  went  down  into  the  ditch,  giving  him  a  fall,  and  in- 
flicting a  severe  injurj'.  In  an  action  against  the  village,  to  recover 
for  the  injury,  the  defendant  offered  to  prove  that  the  work  was  done 
by  the  contractor  without  any  supervision  of  the  village  authorities, 
and  that  the  apron  or  cross-walk  was  placed  in  its  position  by  the  con- 
tractor without  any  supervision  or  without  any  influence,  or  without 
consent  of  the  village  authorities,  which  the  court  refused  to  admit: 
Helilf  that  there  was  no  error  in  refusing  the  proposed  evidence,  as  it 
was  immaterial. 

11.  Notice — to  city — as  to  condition  ofntreet  crosmng.  If  a  municipal 
corporation  causes  work  to  be  done  on  its  streets,  which  is,  in  its  nature, 
dangerous  to  the  public,  it  is  bound  to  take  notice  of  the  character  of 
the  work  and  of  the  condition  in  which  it  is  left, — whetlier  safe  or  dan- 
gerous. 

12.  'St.giagt.vcy.— ordinary  care— question  of  fact.  In  an  action  for 
a  personal  injury  resulting  from  a  defective  sidewalk,  the  plaintiff  is 


Digitized  by  VjOOQIC 


440  Village  op  Jefferson  v.  Chapman. 

Brief  for  the  Appellant. 

not  required  to  show  any  more  than  ordinary  care  on  his  part.  What  is 
ordinary  care  is  a  question  of  fact  for  the  jury,  as  what  is  ordinary  care 
in  one  case  may  not  be  under  other  and  different  circumstances. 

13.  Eyidenoe — rea  geetcB.  In  an  action  against  a  village  for  a  per- 
sonal injury  charged  to  have  resulted  from  a  defective  sidewalk  or 
street  crossing,  evidence  that  there  were  no  street  lamps  at  the  cross- 
ing is  properly  admissible  as  a  part  of  the  rea  geatcB,  and  as  having  a 
material  bearing  upon  the  question  of  due  care  of  the  defendant. 

14.  Exceptions — when  neceaaary.  Where  the  record  fails  to  show 
that  any  exceptions  were  taken  by  a  party  to  the  giving  of  instructions 
asked  by  his  adversary,  no  error  can  be  assigned  for  the  giving  of  the 
same. 

15.  Instruction — ahould  be  confined  to  the  proper  pleading.  In  an 
action  against  a  village  to  recover  for  a  personal  injury  from  a  defective 
crossing  over  a  ditch,  the  first  count  charged  negligence  in  failing  to 
repair  the  crossing,  while  the  other  counts  charged  active  misfeasance 
by  negligent  restoration  of  the  crossing,  and  negligent  construction 
of  the  same.  Instructions  were  asked  by  the  defense,  to  the  effect  that 
the  village  was  not  liable  for  the  defect  in  the  crossing  unless  it  had 
actual  or  constructive  notice  of  the  defect :  Held,  that  the  instructions, 
not  being  confined  to  the  first  count,  were  properly  refused. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  E.  S.  Williamson,  Judge,  presiding. 

Mr.  James  W.  Brown,  and  Mr.  Merritt  Starr,  for  the  ap- 
pellant : 

The  court  erred  in  refusing  to  instruct  the  jury  that  the 
village  could  not  be  liable  without  actual  knowledge,  or  notice, 
actual  or  constructive,  and  in  giving  an  instruction  excluding 
the  essential  features  of  constructive  notice.  Chicago  v.  Afc- 
Carthy,  75  Dl.  602. 

The  doctrine  of  independent  contractors,  and  of  the  non- 
liability of  their  contractees,  applies  to  municipalities.  Story 
on  Agency,  sec.  454;  Dillon  on  Mun.  Corp.  sees.  1027-1030  ; 
Hale  V.  Johnson,  80  111.  185  ;  RobUns  v.  Chicago,  4c  Wall.  667  ; 
2  Black,  418 ;  Water  Co.  v.  Ware,  16  Wall.  566 ;  Scammon  v. 
Chicago,  25  111.  424.  '  ' 
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The  rule  is  the  same  in  New  York.  Blake  v.  Ferris,  5  N.  Y. 
48;  Pack  v.  Mayor,  8  id.  222;  Kelly  v.  Mayor,  11  id.  432; 
Storrs  V.  Utica,  17  id.  104;  McCafferty  v.  Railway  Co.  61  id. 
178;  Sweet  v.  GloversviUe,  12  Hun,  302;  DresseU  v.  Kingston, 
32  id.  533 ;  Gourdier  v.  Cormack,  2  E.  D.  Smith,  254. 

The  court  refused  to  instruct  the  jury  that  the  village  was 
not  bound  to  light  its  streets,  and  that  if  the  accident  was  due 
to  the  absence  of  lights,  then  the  village  was  not  liable.  Free- 
part  V.  IsbeU,  83  111.  440. 

Messrs.  Monk  &  Elliott,  for  the  appellee : 

A  municipal  corporation  is  liable,  without  notice,  for  a  de- 
fect caused  by  its  own  negligent  act.  Alexander  v.  Sterling, 
71  ni.  369  ;  Chicago  v.  Brophy,  79  id.  280 ;  Chicago  v.  Johnson, 
53  N.  Y.  91;  Springfield  v.  Le  Claire,  49  111.  476;  Burso  v. 
Buffalo,  90  N.  Y.  679 ;  RmseU  v.  Inhabitants  of  Columbia,  74 
Mo.  480 ;  May<yr  v.  O'DonneU,  53  Md.  110 ;  Circleville  v.  Neun 
bing,  41  Ohio  St.  465. 

The  burden  was  upon  the  defendant  to  prove  absence  of 
authority  of  the  contractors  to  remove  the  walk.  Barnes  v. 
Town  of  Newton,  46  Iowa,  567 ;  Chicago  v.  Johnson,  53  HI. 
91 ;  Chicago  v.  Brophy,  79  id.  277. 

No  evidence  was  offered  by  defendant,  or  excluded  by  the 
court,  tending  to  disprove  authority  of  contractors  to  remove 
the  walk.  StuU  v.  Wilcox,  2  Ohio  St.  569 ;  Hollister  v.  Has- 
nor,  9  id.  1 ;  Grandalpho  v.  State,  11  id.  114 ;  Kelly  v.  Ilighfeld, 
15  Ore.  277;  State  v.  Staly,  14  Minn.  105;  Railroad  Co.  v. 
Goddar,  25  Ind.  185;  Mitchell  v.  Chambers,  55  id.  289;  Baker 
V.  Utile,  84  id.  212;  Grader  v.  Williams,  55  id.  461 ;  White- 
head V.  McEvoy,  85  id.  85 ;  Warner  v.  Water  Co.  143  Mass. 
155;  Seiter  v.  Weldon,  17  Neb.  582;  Shiilito  v.  Sampson,  61 
Iowa,  40 ;  Klaiimer  v.  Malvern,  6  id.  72. 

The  offer  to  prove  absence  of  control  over  the  work  by  the 
village  admitted  facts  already  in  evidence,  which  rendered  the 
proposed  testimony  immaterial.    Comstock  v.  Gage,  91  111.  328 ; 
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FoUansby  v.  Johnson,  28  Minn.  311;  Douglas  v.  Patterson^  4 
N.  T.  347;  Hobard  v.  Plymouth  Co.  100  Mass.  159 ;  Crafts  v. 
Johnson,  109  id.  519 ;  Payner  v.  Leitenmeyer,  45  N.  Y.  47. 

A  village  is  responsible  for  the  negligent  acts  of  its  con- 
tractors employed  in  removing,  excavating  and  grading  its 
streets,  whether  the  Vfork  be  regarded  as  intrinsically  danger- 
ous or  not.  Brown  v.  Mayor,  9  Heisk.  1 ;  Mayor  v.  O'Donnell, 
53  Md.  110;  Sinclair  v.  Mayor,  59  id.  592;  Jacksonville  v. 
Drew,  19  Fla.  106 ;  Kinks  v.  Milwaukee,  46  Wis.  465 ;  Russell 
V.  Inhabitants  of  Columbia,  74  Mo.  480 ;  Mayor  v.  Connolly, 
91  Ga.  258 ;  Scammon  v.  Chicago,  25  111.  424 ;  City  of  Spring- 
field V.  Le  Claire,  49  id.  476 ;  Chicago  v.  Johnson,  53  id.  91 ; 
Chicago  v.  Brophy,  79  id.  277. 

The  duty  of  superintending  the  work  devolved  upon  the 
village  engineer  and  street  commissioner,  under  the  general 
ordinances  of  the  village.    Chicago  v.  Dermody,  61  HI.  431. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

Georgia  Chapman,  the  appellee,  sued  the  appellant,  the  vil- 
lage of  Jefferson,  in  the  Superior  Court  of  Cook  county,  in  an 
action  on  the  case,  for  personal  injuries  sustained  in  conse- 
quence of  a  fall  upon  a  cross-walk  or  apron  across  a  ditch  at 
the  intersection  of  St.  Charles  avenue  and  Center  street  in  said 
village,  and  recovered  a  judgment  for  $6000  damages.  On. 
appeal  to  the  Appellate  Court  for  the  First  District,  the  judg- 
ment was  affirmed,  and  the  village  now,  by  further  appeal » 
brings  the  record  to  this  court. 

The  facts  of  the  case,  briefly  stated,  are,  that  late  in  the  fall 
of  1885,  the  village  employed  one  Goven  to  grade  a  portion 
of  St.  Charles  avenue,  and  dig  out  and  deepen  the  ditches 
thereon,  said  improvement  including  the  street  intersection 
where  appellee  was  injured.  In  the  performance  of  this  work 
the  old  apron  or  cross-walk  over  the  ditch  in  question  was 
taken  up  and  the  ditch  deepened  and  widened,  and,  a  few 
days  before  the  accident,  the  old  boards  which  had  formed  a 
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part  of  the  cross-walk  there,  replaced,  without  being  nailed  or 
fastened,  and  the  middle  plank  of  the  walk  being  broken  and 
decayed  at  its  east  end.  Shortly  after  dark  on  the  evening  of 
December  2,  1885,  appellee  was  passing  over  said  apron  or 
crossing,  and  when  she  stepped  on  the  edge  of  said  middle 
plank,  it  tipped  up  edgewise,  and  her  right  foot  and  le^g  went 
down  into  the  ditch,  and  she  was  thrown  down  violently,  back- 
wards, and  received  severe  and  permanent  injuries,  involving 
the  spinal  and  uterine  regions  of  her  body. 

It  is  urged  that  the  trial  court  erred  in  rejecting  certain 
testimony  offered  by  appellant.  The  offers  of  testimony  in 
question  were  as  follows : 

"We  want  to  show  that  this  work  was  done  by  contractors 
without  any  supervision  of  the  village  authorities ;  that  this 
apron  was  placed  in  its  position,  and  in  the  condition  in  which 
it  was  at  the  time  of  this  accident,  by  the  contractors,  without 
any  supervision,  or  without  any  influence,  or  without  consent 
of  the  village  authorities." 

"Now,  we  offer  to  prove  by  this  witness,  as  one  of  the  trustees 
of  the  town  of  Jefferson,  and  Henry  Wolffe,  as  another  trustee, 
that  they  were  authorized  by  the  board  of  trustees  of  the 
village  of  Jefferson  to  make  a  contract  for  the  grading  of 
St.  Charles  avenue  and  Center  street  at  the  point  where  the 
accident  is  alleged  to  have  occurred ;  that  in  accordance  with 
this  authority  they  made  a  contract  with  one  Goven  for  the 
grading  of  such  streets ;  that  said  Goven,  acting  under  said 
contract,  proceeded  with  the  work  of  grading  said  streets,  and 
that  he,  in  the  prosecution  of  that  work,  removed  the  apron 
over  the  ditch  where  the  accident  was  alleged  to  have  occurred ; 
that  the  village  retained,  by  the  contract,  no  control  or  super- 
vision over  the  work ;  that  said  cfontractor  proceeded  with  said 
work  until  the  close  of  the  2d  day  of  December,  1884,  and  on 
the  evening  of  said  day,  prior  to  the  accident,  replaced  the 
apron  in  the  condition  in  which  it  remained  at  the  time  of  said 
accident." 
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We  concur  in  the  views  expressed  in  the  opinion  of  the  Ap- 
pellate Court  filed  in  the  case,  that  in  each  of  these  offers  of 
testimony  there  was  one  essential  element  wanting,  in  that 
there  was  no  intimation  of  a  purpose  or  desire  to  prove  that 
the  work  contracted  for  was  not  of  itself  dangerous,  or  would  not 
necessarily  render  the  street  defective  or  unsafe  or  dangerous 
for  travel,  or  that  the  removal  of  the  apron,  which  formed  a 
part  of  the  cross-walk  over  the  ditch,  was  not  a  necessary  inci- 
dent to  the  doing  of  the  work  contracted  for.  The  general  rule 
is,  that  the  principle  of  respondeat  superior  does  not  extend  to 
cases  of  independent  contracts,  where  the  party  for  whom  the 
work  is  to  be  done  is  not  the  immediate  superior  of  those 
guilty  of  the  wrongful  act,  and  has  no  choice  in  the  selection  of 
workmen,  and  no  control  over  the  manner  of  doing  the  work 
under  the  contract.    2  Dillon  on  Mun.  Corp.  (3d  ed.)  sec.  1028. 

But  there  are  exceptions  to  this  general  rule.  One  of  these 
exceptions  is,  where  the  contract  directly  requires  the  perform- 
ance of  a  work,  which,  however  skillfully  done,  will  be  intrin- 
sically dangerous.  The  principle  upon  which  this  exception 
depends  for  support  is,  that  one  who  authorizes  a  work  which 
is  necessarily  dangerous,  and  the  natural  consequence  of  which 
is  an  injury  to  the  person  or  property  of  another,  is  justly  to 
be  regarded  as  the  author  of  the  resulting  injury.  2  Dillon  on 
Mun.  Corp.  (3d  ed.)  sec.  1029 ;  City  of  Joliet  v,  Harivoody  86 
111.  110.  Another  exception  to  the  general  rule,  relieving  an 
employer  from  liability  for  an  injury  occasioned  by  an  inde- 
pendent contractor,  is,  where  the  party  causing  the  work  to  be 
done  is  under  a  primary  obligation,  imposed  by  law,  to  keep 
the  subject  matter  of  the  work  in  a  safe  condition.  The  prin- 
ciple upon  which  this  exception  is  predicated  is,  that  where  a 
duty  is  so  imposed,  the  responsibility  for  its  faithful  perform- 
ance can  not  be  avoided,  and  that  the  party  under  such  obli- 
gation can  not  be  relieved  therefrom  by  a  contract  made  with 
another  for  the  performance  of  such  duty. 
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In  City  of  Springfield  v.  Le  Claire,  49  111.  476,  this  court 
said :  "That  the  city  may  not  be  liable,  within  the  meaning  of 
the  rule  respondeat  superior,  for  the  acts  of  its  contractors  or 
their  workmen,  while  engaged  in  effecting  a  lawful  object,  is 
not  the  question  here.  The  question  is,  was  there  a  duty  rest- 
ing upon  the  city,  growing  out  of  the  franchise  conferred  upon 
it,  to  keep  its  public  streets  in  a  safe  condition  for  the  passage 
of  travelers  and  others  having  occasion  to  use  them.  That 
there  was,  is  established  by  the  charter  bestowing  the  fran- 
chises. *  *  *  It  is  a  necessary  corollary,  from  these 
premises,  that  a  party  receiving  damage  from  neglect  of  this 
duty  is  entitled  to  his  action.  As  the  city  is  the  principal  in 
the  duty  imposed,  it  must  occupy  the  same  position  when 
damages  are  claimed  for  a  neglect  of  that  duty.  Neither  the 
one  nor  the  other  can  be  shuffled  off  the  city  by  their  act. 
*  *  *  The  construction  of  the  sewer  by  contract  did  not 
release  the  city  from  the  obligation,  while  in  process  of  con- 
struction, to  have  it  so  carried  on  as  not  to  endanger  the  lives 
or  limbs  of  travelers  upon  the  street." 

DiUon,  in  section  1027  of  his  work  on  Municipal  Corpora- 
tions, speaking  of  this  duty  of  maintaining  the  streets  in  a 
safe  condition  for  public  travel,  says :  "It  rests  primarily,  as 
respects  the  public,  upon  the  corporation,  and  the  obligation 
to  discharge  this  duty  can  not  be  evaded,  suspended,  or  cast 
upon  others,  by  any  act  of  its  own.  Therefore,  according  to 
the  better  view,  where  a  dangerous  excavation  is  made  and 
negligently  left  open,  (without  proper  lights,  guards  or  cover- 
ing,) in  a  traveled  street  or  sidewalk,  by  a  contractor,  under 
the  corporation,  for  building  a  sewer  or  other  improvement, 
the  corporation  is  liable  to  a  person  injured  thereby,  although 
it  may  have  had  no  immediate  control  over  the  workmen,  and 
had  even  stipulated  in  the  contract  that  proper  precautions 
should  be  taken  by  the  contractor  for  the  protection  of  the 
public,  and  making  him  liable  for  accidents  occasioned  by  his 
neglect."    See,  also,  Storrs  v.  City  of  Utica,  17  N.  Y.  104 ;  City 
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of  Detroit  v.  Corey,  9  Mich.  165 ;  Mayor  v.  Brown,  9  Heisk. 
1;  Jacksonville  v.  Drew,  19  Fla.  106;  Mayor  v.  O'Donnell,  53 
Md.  110 ;  and  the  late  ease  of  City  of  Birmingham  v.  McCrary, 
decided  by  the  Supreme  Court  of  Alabama,  and  published  in 
the  Albany  Law  Journal,  volume  38,  No.  11,  page  208,  in 
which  the  authorities  are  collated  and  commented  upon. 

In  the  case  at  bar,  the  village  of  Jeflferson  is  organized  un- 
der the  general  law  for  the  incorporation  of  cities  and  villages, 
(Eev.  Stat.  chap.  24,)  and  it  is  manifest  the  legal  duty  is  im- 
posed upon  it  of  keeping  its  streets  and  sidewalks  in  a  reason- 
ably safe  condition  for  travel.  The  work  done  by  Goven  was 
to  plow  up  and  grade  the  streets,  and  plow  through  and  widen 
and  deepen  the  ditches,  and  in  doing  such  work,  the  cross- 
walks or  aprons  that  spanned  the  ditches  were  removed.  When 
work  is  done  on  the  streets  of  a  city  or  village,  the  reasonable 
presumption  of  fact  is;  that  it  was  done  by  authority  of  such 
city  or  village.  (Chicago  v.  Johnson,  63  111.  91;  Chicago  v. 
Brophy,  79  id.  277.)  Here,  the  village  made  no  offer  to  prove 
that  the  contract  with  Goven  did  not  authorize  or  contemplate 
the  removal  of  such  cross-walks  or  aprons,  or  that  such  re- 
moval was  not  necessary  and  proper  in  the  performance  of 
the  contract.  In  fact,  the  offer  of  evidence  made,  admitted 
that  Goven,  "acting  under  the  contract,  and  in  the  prosecution 
of  the  work  contracted  for,  removed  the  apron  over  the  ditch 
where  the  accident  occurred."  The  offers  were  merely  to  show 
that  the  village  retained,  by  the  contract,  no  control  or  super- 
vision over  the  work,  and  that  the  apron  was  placed  in  the 
position  and  in  the  condition  in  which  it  was  at  the  time  of 
the  accident,  without  any  supervision  by  or  consent  of  the  vil- 
lage authorities.  The  village  could  not  divest  itself  of  its 
duty  to  control  and  supervise  the  improvements  and  repairs 
it  directed  to  be  made,  by  simply  making  a  contract  therefor. 
If  the  contractor  had  authority  to  remove  the  apron,  then  the 
village  could  reasonably  have  foreseen  the  defect  created  by 
the  contractor.     It  was  bound  to  know  such  removal  would 
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leave  an  open  ditch,  and  that  an  open  ditch  of  the  depth  and 
vidth  of  that  shown  by  the  evidence,  across  a  sidewalk,  neces- 
sarily rendered  the  sidewalk  unsafe  for  night  travel,  and  in 
such  case  it  was  under  obligation  to  the  public  to  see  either 
that  guards  were  provided,  or  that  the  apron  was  replaced  in 
such  condition  as  to  make  it  reasonably  safe  for  pedestrians. 

We  think  the  action  of  the  court  in  refusing  the  proffered 
testimony  worked  no  injury  to  appellant,  as  it  was  immaterial, 
and  that  there  was  no  manifest  error  in  such  action. 

Complaint  is  also  made  of  the  refusal  of  the  court  to  give 
the  fourth,  fifth  and  sixth  instructions  tendered  by  appellant. 
These  instructions  all  embody  the  principle  that  the  village 
could  not  be  held  negligent  on  account  of  the  defect  in  the 
sidewalk  and  apron,  without  it  had  either  actual  notice,  or 
constructive  notice  from  lapse  of  time,  of  such  defect.  If  a 
municipal  corporation  causes  work  to  be  done  which  is,  in  its 
nature,  dangerous  to  the  public,  it  is  bound  to  take  notice  of 
the  character  of  the  work  and  of  the  condition  in  which  it  is 
left,  whether  safe  or  dangerous.  {City  of  Sprin(i/leld  v.  Le  Claire, 
49  111.  476 ;  City  of  Chicago  v.  Johnson,  53  id.  91 ;  City  of  Chi- 
cago V.  Brophy,  79  id.  277.)  Therefore,  under  the  second  and 
third  counts  of  the  declaration,  which  charge  active  misfeas- 
ance by  the  village,  by  negligent  restoration  and  by  negligent 
construction,  respectively,  of  the  cross-walk,  it  was  unneces- 
sary to  prove  notice.  The  said  several  instructions  were  not 
limited  to  the  first  count  of  the  declaration,  under  which  no- 
tice was  a  necessary  element  of  the  right  of  action,  but  applied 
to  all  three  of  the  counts  alike.  The  instructions  were  prop- 
erly refused,  and  if  given  they  would  likely  have  misled  the 
jury.  It  is  true,  that  in  City  of  Chicago  v.  McCarthy,  75  111. 
602,  these  identical  instructions  were  held  to  properly  present 
the  law ;  but  instructions  must  always  be  based  on  the  facts 
of  the  particular  case  on  trial,  and  in  that  case  the  sidewalk 
"was  properly  and  safely  constructed  and  Iftid  down"  not  more 
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than  seven  days  before  the  accident,  while  here,  the  cross- 
walk was  not  properly  and  safely  replaced. 

It  was  not  error  to  refuse  the  seventeenth  instruction.  The 
only  degree  of  care  that  the  law  imposed  upon  appellee  was 
ordinary  care ;  but  what  is  ordinary  care  in  one  condition  of 
circumstances  might  not  be  ordinary  care  under  other  and 
different  circumstances,  and  it  is  a  question  of  fact  for  the 
jury,  whether,  in  the  particular  case,  the  plaintiff  was  in  the 
exercise  of  ordinary  care. 

It  was  not  error  to  refuse  the  ninth  instruction.  The  neg- 
ligences in  respect  to  which  a  cause  of  action  was  claimed 
were  in  suffering  the  cross-walk  to  remain  out  of  repair,  in 
improperly  constructing  the  cross-walk,  and  in  improperly 
replacing  the  cross-walk.  The  evidence  that  there  were  no 
street  lamps  at  thfe  crossing  was  not  objected  to,  and  besides 
this,  it  was  admissible  as  a  part  of  the  res  gesta,  and  was  com- 
petent and  material  evidence  upon  the  question  of  due  care 
by  appellee.  The  proximate  cause  of  the  injury  was  the  de- 
fective apron,  and  this  notwithstanding  the  fact  that  if  there 
had  been  a  light  there,  appellee  might  have  avoided  the  acci- 
dent. .  Under  the  pleadings  and  the  evidence  it  would  have 
been  misleading  to  have  set  the  jury  afloat  on  a  sea  of  con- 
jecture, by  instructing  them  that  if  the  place  was  not  lighted, 
and  the  injury  resulted  solely  from  a  failure  to  light  the  street, 
then  they  should  find  for  the  defendant. 

Instruction  10  did  not  properly  state  the  doctrine  of  com- 
parative negligence,  and  there  v.  as  no  error  in  refusing  it. 

It  is  also  claimed  that  the  first  instruction  given  at  thd  in- 
stance of  appellee  was  erroneous.  It  appears,  however,  from 
the  record,  that  no  exception  was  taken,  at  the  trial,  to  the 
giving  of  that  or  any  other  of  the  instructions  submitted  by 
appellee.  Appellant  is  therefore  precluded  from  now  insist- 
ing upon  this  assignment  of  error. 

The  judgment  of  aflSrmance  in  the  Appellate  Court  conclu- 
sively settles  all  the  controverted  questions  of  fact  in  the  case. 
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and  that  court,  in  their  opinion,  say  that  "the  merits  of  the  case 
are  clearly  with  the  plaintiff,  and  the  verdict  is  well  supported 
by  the  evidence."  We  now,  in  our  examination  of  the  record, 
find  no  such  errors  in  the  rulings  of  the  trial  court  as  require 
or  would  justify  a  reversal. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Danforth  S.  Clark  et  cd. 

V. 

OsMAN  J.  Wilson  et  al. 
Filed  at  Ottatea  January  25, 1889. 

1.  PratjdxjijBNT  convetanob — debtor  miiat  appear  to  have  had  some 
interest  in  the  property  conveyed,  V^here  the  son  of  a  debtor  acquired 
the  title  to  a  lot  from  parties  other  than  his  father,  the  latter  never  hay- 
ing  had  possession,  a  creditor  of  the  father,  before  he  can  have  a  quit- 
claim deed  of  the  father  to  the  son  set  aside  as  fraudulent,  must  show 
that  the  father  was,  at  the  time  of  making  such  deed,  the  owner  of  the 
lot,  as  otherwise  there  could  be  no  fraud  in  his  conyeyanoe  to  his  son 
by  mere  quitclaim  deed. 

2.  AcenowijEDOMEnts  of  deeds — absence  of  signature  of  an  officer. 
The  record  of  a  deed  by  a  son  and  his  wife  to  his  father  was  offered  in 
evidence  to  show  title  in  the  grantee.  It  appeared  from  the  record  that 
the  deed  purported  to  have  been  acknowledged  before  a  notary  public, 
and,  while  the  notary's  seal  was  attached  to  the  certificate  of  acknowl- 
edgment, the  name  of  the  notary  was  not  attached  to  it:  Held,  that 
the  deed  was  not  properly  acknowledged,  so  as  to  make  the  record  evi- 
dence of  its  execution. 

3.  Conveyances — evidence  to  prove  execution — admissions  or  declara- 
tions of  a  grantee.  Where  a  son  has  a  complete  chain  of  title  without 
deraigning  through  his  father,  and  it  is  sought  by  the  father's  creditors 
to  prove  a  deed  from  him  to  the  father,  for  the  purpose  of  attacking 
the  father's  subsequent  deed  to  him,  and  a  deed  by  the  son  to  a  third 
person,  as  fraudulent,  the  admissions  and  declarations  of  the  father, 
made  out  of  the  hearing  of  such  third  person,  and  after  he  had  obtained 
his  deed,  are  not  admissible  or  competent  evidence  to  prove  the  exist- 
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ence  of  such  a  deed.  Such  admissions  are  incompetent  to  show  the 
execution  of  the  deed  to  the  father,  whether  made  after  or  before  the 
deed  from  the  father  to  the  son. 

4.  Same — parol  evidence — to  show  conveyances.  Conveyance  of  land 
can  not  be  shown  by  parol  evidence,  and  the  execution  of  a  deed  can 
not  be  proved  by  the  admissions  of  persons  not  themselves  shown  to 
have  been  in  privity  with  the  title  under  which  the  grantee  claims,  nor 
can  the  execution  of  a  deed  be  proved  by  showing  the  state  of  the  ac- 
counts between  the  parties. 

5.  PiiEADiNO  AND  EVIDENCE — in  chancery.  On  bill  by  creditors  to  set 
aside  a  deed  from  the  debtor  to  his  son,  and  a  deed  from  the  latter  to  a 
purchaser,  on  the  ground  of  their  being  in  fraud  of  the  rights  of  cred- 
itors, neither  the  answer  of  the  debtor  nor  the  default  of  his  son,  as 
admitting  title  against  the  purchaser,  can  be  received  as  evidence  of 
title  in  the  debtor,  when  the  purchaser  fails  to  admit  title  in  him  at 
any  time.  Matters  not  admitted  in  the  answer  must  be  proved,  the 
same  as  if  expressly  denied. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  La  Salle 
county ;  the  Hon.  Charles  Blanchard,  Judge,  presiding. 

The  facts  in  this  case  are  suflBciently  stated  in  the  following 
opinion  of  the  Appellate  Cfturt : 

Lacey,  J. :  "This  was  a  hill  brought  by  the  plaintiffs  in 
error,  judgment  creditors  of  defendant  in  error,  Osman  J.  Wil- 
son, in  aid  of  the  assignee,  for  the  benefit  of  the  creditors  of 
said  Wilson,  the  assignee  neglecting  and  refusing  to  bring  the 
suit.  It  was  sought  by  the  bill  to  set  aside  certain  deeds, 
mortgages,  notes  and  acknowledgments  of  indebtedness,  exe- 
cuted and  made  by  the  said  Wilson  to  different  parties  shortly 
before  the  execution  of  the  deed  of  assignment  by  him,  as 
fraudulent  and  void,  and  as  in  fraud  of  the  assignment.  Upon 
final  hearing,  the  circuit  court  rendered  a  decree  in  said  cause, 
granting  complainants  certain  relief  and  refusing  certain  other 
relief  asked  for.  Among  the  matters  of  relief  asked  for  by  the 
plaintiffs  in  error,  was  the  setting  aside,  as  fraudulent,  a  cer- 
tain supposed  deed;  executed  by  said  Osman  J.  Wilson,  the 
assignor,  and  wife,  prior  to  his  assignment,  December  18, 1884, 
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to  Abram  Wilson,  in  consideration  of  one  dollar,  as  named  in 
the  deed,  for  the  west  half  of  lot  19,  in  Earlville ;  and  also  a 
deed  on  the  same  lot,  executed  by  said  Abram  Wilson  and  wife, 
to  Henry  Boozel,  one  of  the  respondents,  December  20,  1884, 
for  consideration,  named  in  the  deed,  of  $3000 ;  and  also  a 
certain  promissory  note,  executed  by  the  said  0.  J.  Wilson,  to 
his  son,  John  T.  Wilson,  for  the  sum  of  $1000,  executed  De- 
cember 18,  1884,  just  prior  to  the  assignment.  The  court 
below  refused  the  relief  asked  as  to  the  above  named  deeds  and 
note,  and  dismissed  the  bill  as  to  Abram  Wilson  and  Henry 
Boozel,  no  relief  being  sought  as  to  them,  except  as  to  said 
deed,  but  held  and  decreed,  as  regards  the  note  of  $1000  given 
to  John  T.  Wilson,  that  it  be  allowed  as  a  claim  against  the 
estate  of  0.  J.  Wilson,  to  be  paid  pro  rata,  the  same  as  other 
claims.  The  above  ruling  and  action  of  the  circuit  court  are 
sought  to  be  reversed  on  this  writ  of.  error. 

"It  appears  from  the  evidence,  that  Abram  Wilson  was  the 
owner  of  the  said  half  lot  in  Earlville  as  far  back  as  April  18, 
1883,  by  deed  to  him,  of  that  date,  for  said  lot,  from  the  legal 
heirs  of  Benjamin  "Reynolds.  It  therefore  became  indispens- 
able for  plaintiff  in  error  to  show  that  0.  J.  Wilson,  at  the 
same  time,  owned  the  said  lot  in  question,  otherwise,  he  never 
having  owned  the  lot  and  never  having  any  interest  in  it,  there 
could  be  no  fraud  in  his  conveyance  to  his  son  Abram  by  mere 
quitclaim  deed.  It  appears,  from  the  evidence,  that  0.  J. 
Wilson  never  had  possession  of  the  lot,  the  possession  always 
having  been  in  Abram.  In  order  to  show  that  0.  J.  Wilson 
ever  had  title  in  the  said  premises,  the  plaintiffs  in  error 
offered  what  purported  to  be  the  record  of  a  deed  to  said  lot 
by  Abram  Wilson  and  wife  to  him,  dated  October  20, 1883.  It 
appeared  from  an  examination  of  the  record,  that  the  deed  pur- 
ported to  have  been  acknowledged  before  a  notary  public,  and, 
while  the  notary's  seal  was  attached  to  the  acknowledgment, 
the  name  of  the  notary  was  not  signed  to  it.  The  reading  of 
this  record  in  evidence  was  objected  to  by  Boozel,  for  the  reason 
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that  the  acknowledgment  was  not  signed.  We  are  clearly  of 
the  opinion  that  the  deed  was  not  properly  acknowledged,  so 
as  to  make  the  record  evidence  of  the  execution  of  the  deed. 
"We  are  also  of  the  opinion  that  there  was  no  other  compe- 
tent evidence  of  the  execution  of  the  deed.  Certain  witnesses — 
Kelley,  Munson,  Bliss,  Poole  and  Taylor — ^were  introduced,  to 
show,  by  admissions  of  0.  J.  Wilson,  made  out  of  the  presence 
of  Boozel,  after  he  had  acquired  title  to  the  lot  from  Abram,  to 
the  effect  that  0.  J.  Wilson  had  been  the  owner  of  the  land  at 
one  time ;  also  McDonald,  to  show  that  prior  to  the  time  that 
0.  J.  Wilson  executed  the  deed  to  Abram,  October,  1884,  and 
after  the  supposed  deed  from  Abram  to  0.  J.,  the  latter  claimed 
to  own  the  lot.  We  hold  that  none  of  the  above  evidence  was 
competent  to  prove  the  execution  of  the  supposed  deed  from 
Abram  to  0.  J.  Wilson.  Abram  had  had  a  complete  chain  of 
title  to  the  lot  without  deraigning  title  through  0.  J.  Wilson, 
and  after  the  deed  from  Abram  to  Boozel,  he  also  had  a  com- 
plete title  to  the  lot,  without  reference  to  the  deed  from  0.  J. 
Wilson  to  Abram,  unless  it  can  be  shown  that  the.  supposed 
deed  from  Abram  to  0.  J.  .Wilson  had  in  fact  been  executed. 
The  law  did  not  require  him  to  claim  title  through  0.  J.  Wil- 
son. He  might  rely  on  his  chain  of  title  without  the  latter's 
conveyance  to  Abram  Wilson.  Defendant  in  error  Boozel's 
title  was  not- dependent  on  showing  that  0.  J.  Wilson  had  once 
title,  as  supposed  by  counsel,  but  it  was  sought  to  prove  that 
O.  J.  Wilson  had  once  the  legal  title,  as  a  starting  point  to 
attack  the  title  of  defendant  in  error  Boozel.  Such  admissions 
are  incompetent  to  show  the  execution  of  the  deed,  either  made 
after  or  before  the  deed  from  0.  J.  Wilson  to  Abram  Wilson. 
Conveyances  can  not  be  proved  by  parol  evidence,  and  the 
execution  of  a  deed  can  not  be  proved  by  the  admissions  of 
persons  not  themselves  shown  to  have  been  in  privity  with  the 
title  under  which  the  grantee  claims.  Evidence  of  possession 
is  competent  to  show  title,  but  in  this  case  0.  J.  Wilson  never 
had  possession  of  the  lot.     Even  if  admissions  of  the  holder 
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of  the  title  to  real  estate  may  be  competent  evidence  to  impeach 
title,  when  made  by  a  person  while  the  owner  is  in  possession, 
against  his  subsequent  grantees,  under  certain  circumstances, 
a  question  we  need  not  decide,  yet  this  would  be  an  exception 
to  the  general  rule  against  hearsay  evidence,  based  on  the 
ground  that  such  admissions  are  made  against  the  owner's 
interests,  and  are  res  gestce.  But  this  ownership  must  in  some 
way  be  shown  by  evidence  other  than  the  admissions.  It  would 
be  just  as  competent  to  ^rove  agency  by  the  admissions  of  the 
supposed  agent,  as  to  allow  title  to  be  shown  by  the  declara- 
tions of  the  supposed  grantee.  We  are  clearly  of  the  opinion 
that  the  execution  of  the  deed  can  nbt  be  proved  by  showing 
the  state  of  the  accounts  between  0.  J.  and  Abram  Wilson. 
That  throws  no  light  on  the  subject.  The  plaintiffs  in  error 
can  not  invoke  either  the  answer  to  the  bill  of  0.  J.  Wilson  or 
the  default  of  Abram  Wilson,  as  admitting  title  against  their 
co-respondent,  Boozel,  the  latter  not  admitting,  in  his  answer, 
title  in  0.  J.  Wilson  at  any  time.  The  matter  must  be  regarded, 
conformably  to  the  rules  of  pleading,  as  though  expressly  de- 
nied. Plaintiffs  in  error  are  put  on  their  proof.  The  plaintiffs 
in  error  having  failed  to  prove  the  allegations  of  the  bill,  and 
to  show  the  execution  of  the  deed  from  Abram  to  0. 3,  Wilson, 
the  question  of  fraud  on  the  pai-t  of  0.  J.,  in  the  execution  of 
his  quitclaim  deed  to  Abram,  becomes  immaterial,  there  ap- 
pearing to  be  a  complete  title  in  Boozel.  Without  such  deed 
it  would  be  improper  to  set  aside  Boozel's  title,  and  subject 
the  lot  to  sale  for  the  payment  of  0.  J.  Wilson's  debts. 

"There  only  remains  to  determine  whether  the  $1000  note 
given  by  0.  J.  Wilson  to  John  T.  WUson  was  given  for  a  bona 
fide  debt.  The  evidence  on  this  point  is  quite  voluminous, 
and  we  have  examined  it  with  care,  but  find  nothing  in  it  to 
convince  us  that  the  court  below  erred  in  holding  tha't  the  note 
was  given  for  a  bona  fide  consideration.  It  would  serve  no 
purpose  to  canvass  the  evidence  in  detail,  and  therefore  we 
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omit  to  do  so.     The  allowance  of  the  claim,  payable  pro  rafa, 
is  also  proper,  under  the  circumstances. 

"We,  upon  the  whole  case,  are  satisfied  with  the  decree  of 
the  court  below.    The  decree  is  therefore  aflSrmed." 

Messrs.  Bull  &  Strawn,  for  the  appellants : 

Conveyances  made  in  contemplation  of  an  assignment  are 
in  fraud  of  the  Assignment  act,  forbidding  perferences.  Berry 
V.  Cutts,  42  Me.  446;  Holt  v.  Bancroft,  30  Ala.  193. 

When  a  debtor,  in  contemplation  of  insolvency,  makes  a 
general  transfer  of  his  property,  it  must  be  for  th«  equal  ben- 
efit of  all.  Burrouglis  v.  Luhndorf,  8  Iowa,  96 ;  Livermore  v. 
McNair,  34  N.  J.  Eq.  478 ;  Kellogg  v.  Richardson,  19  Fed. 
Eep.  17. 

If  the  acknowledgment  to  the  deed  was  imperfect,  still  the 
recording  of  the  deed  was  notice  to  subsequent  purchasers  of 
all  it  contained.  Starr  &  Curtis*  Annotated  Stat.  chap.  30, 
sec.  32 ;  Keed  v.  Kemp,  16  111.  445 ;  Stebhins  v.  Duncan^  108 
U.  S.  32. 

A  deed  may  be  valid  and  binding  on  the  parties  to  it  with- 
out any  acknowledgment;  {Semple  v.  Miles,  2  Scam.  315; 
McConnell  v.  Reed,  id.  371 ;  Robinson  v.  Robinson,  116  HI. 
250;  Roane  v.  Baker,  120  id.  308;)  and  the  execution  of  the 
deed  may  be  proved  by  admissions  of  the  grantor,  or  any 
other  competent  evidence.     Dundy  v.  Chambers,  23  111.  369. 

Whatever  circumstances  convince  the  mind  that  fraud  has 
been  perpetrated,  are  suflScient  to  prove  it.  GiU  v.  Crosby, 
63  111.  190;  Bryant  v.  Sitnoneau,  51  id.  324;  Reed  v.  Noxon, 
48  id.  323 ;  Carter  v.  Gunnels,  67  id.  270. 

Retention  of  possession,  and  taking  rents  and  profits  after 
conveyance,  is  evidence  of  fraud.  Hildreth  v.  Sands,  2  Johns. 
Ch.  35 ;  Stone  v.  Grubham,  2  Bulst.  225 ;  Codmise  v.  Sands, 
4  Johns.  586;  Swift  v.  Lee,  65  111.  336;  New  v.  Oldfield,  110 
id.  138. 
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The  possession  of  the  grantor  after  a  conveyance  of  the 
property,  has  been  held  a  circumstance  tending  to  prove  fraud 
ill  many  other  cases.  MoneU  v.  Scherrick,  54  HI.  269 ;  Merry 
V.  Bostwick,  13  id.  398 ;  Boies  v.  Henney,  32  id.  130. 

It  has  always  been  the  lavy  of  this  State,  that  where  a  cred- 
itor files  a  bill  to  subject  property  or  funds  in  the  hands  of  a 
third  person  to  the  payment  of  his  debt,  he  thereby  acquires 
a  lien  upon  the  property  or  fund,  and  upon  recovery,  will  be 
entitled  to  a  preference  in  the  satisfaction  of  his  claim,  to  the 
exclusion  of  other  creditors,  as  a  reward  for  his  diligence. 
Lyon  V.  Rohhins,  46  111.  270 ;  Rappleye  v.  International  Bank, 
93  id.  396. 

The  same  rule  applies  where  the  bill  is  filed  after  the  death 
of  the  debtor.  Such  property  is  not  assets  in  the  hands  of  the 
administrator  for  general  distribution  among  all  the  creditors, 
until  the  debt  of  the  diligent  creditor  is  satisfied.  Ballentine 
V.  BeaU,  3  Scam.  203 ;  Cole  v.  Marple,  98  111.  58. 

Messrs.  McDougall  &  Chapman,  for  the  appellee  Boozel : 
The  certificate  of  the  acknowledgment  of  the  notary  is  not 
in  substantial  conformity  with  the  statute,  and  is  therefore 
not  evidence.     Marston  v.  Brashaw,  18  Mich.  81 ;  Eev.  Stat. 
chap.  30,  sec.  27;  Livingstone  v.  KeteUe,  41  Am.  Dec.  166. 

Messrs.  Mayo  &  Widmer,  for  the  appellee  John  T.  Wilson. 

Per  Curiam  :  We  have  thoroughly  examined  the  record  in 
this  case,  and  carefully  considered  the  printed  arguments  filed 
on  behalf  of  the  different  parties,  and  have  thereupon  deter- 
mined that  the  judgment  of  the  Appellate  Court  shall  be  af- 
firmed. The  foregoing  opinion  is  approved  and  adopted  as  a 
BuflSciently  accurate  expression  of  our  views  upon  the  questions 
arising  upon  the  record. 

Our  statute  gives  the  form  of  an  acknowledgment  of  deeds, 
which  it  declares  shall  be  sufficient,  and  it  requires  the  officer 
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to  subscribe  his  name  to  the  certificate,  (Eev.  Stat.  1874,  chap. 
30,  sec.  26,  entitled  "Conveyances,")  and  the  only  safe  rule 
is  to  require  this  in  all  cases  of  statutory  acknowledgments. 
Marston  v.  Bradshaw,  18  Mich.  81,  and  same  case  in  100  Am. 
Dec.  152.  See,  also.  Freeman's  note  to  Livingston  v.  Kettle, 
41  Am.  Dec.  173,  under  the  head  of  "Signing  and  sealing  by 
oflScer." 

Under  the  facts  of  this  case,  even  the  answer  of  Abram  Wil- 
son, made  under  oath,  pursuant  to  a  prayer  of  the  bill,  could 
not  be  read  in  evidence  against  his  co-defendant,  Boozel.  (^Rust 
et  al.  V.  Mansfield  et  al.  25  111.  336.)  To  allow  his  default  to 
have  an  effect  which  his  answer  under  oath  cbuld  not  have, 
would  be  contrary  to  all  principle.  The  decree  pro  confesso 
against  him  can  affect  no  one  else,  because  it  is  not  alleged 
in  the  bill,  that,  in  any  view,  he  has  a  present  interest  in  the 
property  that  can  be  affected  by  the  decree.  The  theory  of 
the  bill  is,  that,  in  equity,  the  property  is  that  of  0.  J.  Wilson, 
while  the  answer  of  Boozel  claims  that  it  is  his.  Abram  Wil- 
son was  a  mere  conduit  through  which  the  title  passed. 

The  fact  that  the  evidence  as  to  the  consideration  of  the 
$1000  note  given  by  0.  J.  Wilson  to  John  T.  Wilson  was  given 
orally  before  the  trial  court,  is  a  material  circumstance  to  be 
considered  in  a  case  like  the  present.  The  court  can  deter- 
mine much,  from  the  appearance  and  manner  of  the  witness 
while  testifying,  as  to  his  candor ;  and  if  John  T.  Wilson  tes- 
tified the  truth,  his  note  is  bona  fide,  and  he  stands  on  an  equal 
footing  with  other  creditors. 

The  judgment  is  aflirmed. 

Judgment  affirmed. 

Mr.  Justice  Baker,  having  passed  upon  this  case  in  the 
Appellate  Court,  took  no  part  in  its  decision  here. 
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John  Titley  et  al. 

V, 

The  Enterprise  Stone  Company. 

Filed  at  Ottawa  January  25, 1889. 

1.  Contract  op  saijB — non-delivery  of  proper  quantity — recoupment 
— upon  ichat  basis.  In  an  action  to  k'ecoyer  the  balance  of  the  pried  of 
Btone  deliyered  under  a  written  contract,  the  defendant,  who  was  a 
dealer  in  stone,  attempted  to  recoup  damages  for  a  neglect  to  famish 
the  amount  of  stone  contracted  for,  and  offered  to  prove  that  had  more 
stone  been  delivered  during  a  time  named,  it  could  have  been  sold, 

.  which  the  court  refused  to  allow,  stating  that  defendant  might  prove 
"that  there  was  a  strong  demand  during  that  time,  and  whether  de- 
fendant was  able  to  supply  that  demand :"  Held,  that  the  court  ruled 
correctly,  as  what  could  have  been  sold  was  purely  conjectural,  and  the 
inquiry  should  have  been  limited  to  the  facts, — the  extent  of  the  de- 
mand at  the  time,  and  the  defendant's  ability,  with  the  rock  delivered, 
to  meet  that  demand. 

2.  Same — inferior  quality  of  article  delivered — liability  of  seller.  Un- 
der a  contract  for  the  sale  of  rubble  stone,  to  be  taken  from  the  vendor's 
quarry  and  delivered  at  a  future  day,  the  purchaser  having  previously 
bought  such  stone,  to  entitle  the  latter  to  recover  damages  for  the  in- 
ferior quality  of  the  stone  delivered,  there  must  be  proof  either  of  an 
express  warranty  or  of  fraud.  In  such  case  there  will  be  no  implied 
warranty,  and  the  rule  of  caveat  emptor  applies. 

3.  Wbere  the  purchaser  of  stone  from  a  certain  quarry  is  acquainted 
with  the  quality  of  such  stone,  there  will  be  no  implied  warranty  of  its 
quality,  and  in  an  action  by  the  vendor  to  recover  the  price  of  stone 
delivered,  the  defendant  will  not  be  prejudiced  by  an  instruction  tell- 
ing the  jury,  in  effect,  that  if  he  accepted  the  stone  after  an  opportunity 
to  inspect  the  same,  he  will  be  bound  by  such  acceptance. 

4.  Same — waiver  of  objection  to  quality  of  article  sold.  Where  the 
quality  of  the  article  bought  and  delivered  under  a  \*Titten  contract 
does  not  correspond  with  the  stipulations  of  the  contract,  the  purchaser 
should  make  his  objection  thereto  at  the  time  of  the  delivery;  and  if 
he  fails  to  object  to  the  same,  he  will  be  deemed  to  have  waived  all 
objection  as  to  its  quality. 

5.  Same — written  contract  to  control.  Where  a  contract  for  the  sale 
and  delivery  of  an  article  is  in  writing,  the  courts  must  look  to  the 
writing  alone  for  its  terms,  in  the  absence  of  fraud. 
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6.  Instruction — when  unnecessary,  its  refusal  no  error.  In  an  aotion 
to  recover  the  unpaid  price  of  stone  sold  and  delivered,  some  payments 
having  been  made,  the  court  instructed  the  jury,  that  after  having 
ascertained,  from  the  evidence,  what  the  stone  which  was  actually  de- 
livered amoimts  to,  they  should  deduct  from  that  sum  the  payments, 
and  damages  sustained  by  the  defendant,  and  give  a  verdict  for  the 
balance,  and  said  nothing  about  any  interest.  The  defendant  asked 
an  instruction  to  the  effect  that  the  plaintiff  was  not  entitled  to  interest, 
which  was  refused:  Heldy  no  error  in  refusing  the  same,  as  it  was  wholly 
unnecessary. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  John  P.  Altgeld,  Judge,  presiding. 

Appellee  sued  appellants  in  assumpsit,  in  the  Superior  Court 
of  Cook  county,  for  the  price  of  stone  delivered  under  a  con- 
tract, of  which  the  following  is  a  copy : 

"Chicago,  March  20,  1885. 
"It  is  herehy  agreed  between  Enterprise  Stone  Company 
of  Chicago,  Illinois,  and  J.  &  J.  Titley,  of  the  same  place, 
that  for  the  sum  of  seven  dollars  per  cord,  and  the  use  of  a 
derrick  to  unload  same,  provided  there  are  two  derricks  on 
dock,  Enterprise  Stone  Company  will  deliver  on  dock,  at  said 
J.  &  J.  Titley*s,  on  the  east  side  of  the  West  Branch  of  the 
Chicago  river,  at  Division  street  bridge,  between  the  opening 
and  close  of  navigation,  from  their  quarry,  in  the  season  of 
1885,  at  the  rate  of  from  one  to  two  boats  per  day,  of  twenty- 
three  to  twenty-four  cords  each,  three  thousand  cords  of  rubble 
stone,  more  or  less ;  and  that  J.  &  J.  Titley  agree,  on  or  be- 
fore the  first  day  of  each  month,  to  pay  at  least  three-fourths 
of  all  stone  delivered  up  to  and  including  the  last  day  of  the 
previous  month,  and  the  balance  between  the  tenth  and  last 
of  the  month.  And  the  said  J.  &  J.  Titley  bind  themselves 
to  receive  stone  from  no  other  parties  until  the  amount  herein 
agreed  upon  shall  have  been  delivered  by  Enterprise.  Stone 
Company ;  and  they  further  bind  themselves  to  pay  all  charges 
for  transferring  boats  from  their  dock  to  any  other,  if  they 
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are  required  to  be  so  transferred  through  any  neglect  on  their 
part — such  as  failure  to  give  notice  that  they  can  not  receive 

stone,  etc.  Enterprise  Stone  Company, 

By  M.  B.  Madden,  SupH, 
J.  &  J.  Title Y." 

The  general  issue  was  pleaded,  and  upon  the  trial  there 
were  controverted  questions  of  fact :  First,  whether  plaintiff 
delivered  stone  at  the  time  required  by  the  contract ;  second, 
whether  plaintifif  delivered  the  amount  of  stone  for  which  it 
rendered  bills ;  and  third,  whether  the  stone  delivered  by  plain- 
tiff was  of  a  quality  equal  to  that  required  by  the  contract. 

There  was  evidence  tending  to  prove  that  plaintiff  quit  de- 
livering stone  at  the  request  of  defendants ;  that  the  defend- 
ants had  an  opportunity  to  inspect  the  stone  as  delivered,  and 
made  no  objection  to  it,  but  thereafter  sold  considerable  por- 
tions of  it  on  the  market ;  that  after  the  last  delivery  of  stone, 
defendants  made  payments  on  the  bill,  and  upon  a  bill  show- 
ing the  balance  due  being  presented,  they  made  no  objections, 
but  frequently  promised  to  pay  it. 

Both  parties  asked  instructions,  which  the  court  refused  to 
give,  but  the  judge,  of  his  own  motion,  gave  the  following  in 
lieu  of  all  instructions  asked  on  both  sides : 

"1.  In  this  case  the  plaintiff  seeks  to  recover  for  a  balance 
due  for  stone  claimed  to  have  been  delivered  under  the  contract 
read  in  evidence.  The  defendants  resist  payment,  and  allege 
that  the  plaintiff  did  not  deliver  the  stone  at  the  time  required 
by  the  contract,  by  reason  of  which  the  defendants  were  dam- 
aged, in  consequence  of  a  fall  in  the  price  of  stone.  The  de- 
fendants also  allege  that  the  plaintiff  did  not  actually  deliver 
the  amount  of  stone  for  which  it  rendered  bills ;  also,  that  the 
quality  of  the  stone  delivered  by  the  plaintiff  was  not  equal  to 
that  required  by  the  contract,  and  that  in  consequence  thereof 
the  defendants  were  damaged;  and  the  defendants  seek  tore- 
coup  all  the  damages  they  claim  to  have  thus  sustained  for 
the  amount  which  may  be  comiug  to  the  plaintiff. 
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"2.  You  are  instructed,  as  a  matter  of  law,  that  the  plain- 
tiff must  establish  every  material  part  of  its  case  by  a  pre- 
ponderance of  the  evidence,  and  upon  all  points  material  to 
the  plaintiflf's  case,  on  which  the  evidence  does  not  prepon- 
derate in  favoring  the  plaintifif,  the  jury  must  find  for  the  de- 
fendants. If,  therefore,  you  believe,  from  the  evidence,  that 
the  stone  delivered  by  the  plaintiff  to  the  defendants  was  de- 
livered under  the  contract  read  in  evidence,  and  was  of  the 
quality  called  for  by  said  contract,  or  was  accepted  by  the 
defendants  after  an  opportunity  to  inspect  it,  then  you  will 
ascertain,  from  the  evidence,  the  amount  that  the  stone  so 
actually  delivered  come  to,  at  the  price  fixed  by  the  contract. 
In  determining  the  amount  of  stone  actually  delivered,  you 
are  not  limited  to  the  amount  stated  in  the  bills  furnished, 
but  you  will  determine,  from  all  the  evidence  in  the  case,  the 
amount  of  stone  actually  delivered.  After  determining  what 
the  stone  actually  delivered  come  to,  at  the  contract  price, 
you  will  determine,  from  the  evidence,  whether  the  stone  was 
delivered  at  the  time  required  by  the  contract,  and  if  not, 
whether  the  defendants  suffered  any  damage  in  consequence 
thereof,  and  you  will  give  the  defendants  credit  for  such  dam- 
age, if  any.  You  will  also  determine,  from  the  evidence, 
whether  the  stone  actually  delivered  was  of  the  quality  called 
for  under  said  contract,  or  whether  it  was  accepted  as  being 
in  accordance  with  said  contract,  and  if  it  was  not,  then  you 
will  determine,  from  the  evidence,  whether  the  defendants  suf- 
fered any  damage  in  consequence  thereof,  and  what  it  was, 
and  give  the  defendants  credit  therefor.  After  having  ascer- 
tained, from  the  evidence,  what  the  stone  which  actually  was 
delivered  amount  to,  and  deduct  from  such  amount  the  dam- 
age sustained  by  the  defendant,  if  any,  you  will  return  a  ver- 
dict for  the  plaintiff  for  the  balance  due  plaintiff.  If  not,  they 
will  find  a  verdict  for  the  defendants." 

The  jury  found  for  the  plaintiff,  and  assessed  its  damages 
at  $5000.     Defendants  made  a  motion  for  a  new  trial,  which 
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the  court  overruled,  and  judgment  was  then  rendered  upon 
the  verdict.  That  judgment  was  aflSrmed  on  appeal  to  the 
Appellate  Court  for  the  First  District,  and  the  defendants  have 
again  appealed,  bringing  the  case  to  this  court.  Errors  are 
assigned,  presenting  the  questions  passed  upon  in  the  opinion. 

Mr.  James  Frake,  for  the  appellants : 

Appellee  knew  that  the  stone  was  purchased  for  re-sale  on 
appellants'  dock  at  retail,  hence  the  damages  for  not  supplying 
appellants  was  the  difference  between  the  price  they  were  to 
pay  and  the  price  at  which  they  could  have  sold  the  stone. 
Thome  v.  McVeagK  75  HI.  81 ;  Railroad  Co.  v.  Cohh,  64  id. 
141;  Crabtree  v.  Kile,  21  id.  180;  Griffin  v.  Colver,  16  N.  Y. 
489 ;  Missmon  v.  Shot  and  Lead  Co,  40  id.  422. 

This  loss  was  not  only  the  direct,  but  the  immediate  and 
necessary,  result  of  the  breach  of  the  contract  in  not  delivering 
the  goods.     VanArsdale  v.  Rundely  82  111.  64. 

The  court  told  the  jury,  that  if  appellants  accepted  the 
stone  after  an  opportunity  to  inspect  it,  they  should  be  charged 
with  the  contract  price.  This  might  be  good  law  where  the 
purchaser  had  an  opportunity  to  inspect  the  goods  at  the  time 
of  sale,  but,  as  in  this  case,  where  they  did  not  have,  and 
the  contract  is  an  executory  contract  of  sale,  there  is  an  im- 
plied warranty  that  the  stone  would  be  of  fair  merchantable 
quality,  in  good  condition,  and,  notwithstanding  the  appellants 
accepted  this  stone,  they  would  still  have  the  right  to  rely 
upon  the  warranty  implied  by  law,  in  mitigation  of  damages, 
under  the  general  issue, — or,  in  other  words,  would  only  be 
liable  upon  a  quantum  meruit  for  the  stone.  Doane  v.  Dunham, 
65  111.  517;  Bahcock  v.  Trice,  18  id.  420;  Misner  v.  Granger, 
4  Gilm.  69 ;  Howard  v.  Hoey,  23  Wend.  350 ;  Manufacturing 
Co.  V.  Kasyezyki,  18  App..  626 ;  Owen8  v.  Sturges,  67  111.  367; 
Fish  V.  Eoseberry,  22  id.  288. 

Mr.  John  C.  Scovel,  for  the  appellee. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

During  the  progress  of  the  trial,  appellants*  counsel  pro- 
posed to  prove,  hut  was  denied  the  right  to  do  so  by  the  trial 
court,  that  had  more  stone  been  delivered  during  a  time  named, 
it  could  have  been  sold.  The  court  informed  the  counsel  that 
he  was  at  Uberty  to  prove  "that  there  was  a  strong  demand 
during  that  time,  and  whether  defendants  were  able  to  supply 
that  demand."  This  ruling  is  now  insisted  upon  as  ground 
of  reversal.  We  think  the  trial  court  was  right.  What  could 
have  been  sold  is  purely  conjectural.  The  inquiry  should  have 
been  limited  to  the  facts,  the  extent  of  the  demand  at  the  time, 
and  the  ability  of  the  defendants,  with  the  rock  that  was  de- 
livered to  them,  to  meet  that  demand. 

It  is  next  objected,  that  the  court  erred  in  its  second  in- 
struction, in  telling  the  jury,  in  effect,  that  if  the  defendants 
accepted  the  stone  after  an  opportunity  to  inspect  them,  they 
are  bound  by  that  acceptance.  The  objection  is  not  tenable. 
The  instruction,  under  the  evidence  before  the  jury,  could  not 
have  prejudiced  appellants'  rights.  The  contract  between  the 
parties  being  in  writing,  we  must  look  to  the  writing  alone  for 
its  terms.  On  doing  so,  we  find  that  the  contract  is  for  the 
sale  of  "rubble  stone,  to  be  delivered  at  a  future  day,  from  ap- 
pellee's quarry."  From  this  it  is  assumed,  manifestly,  that 
the  quality  of  that  stone  was  as  well  known  to  appellants  as 
to  appellee,  for  it  is  an  existing  article  specifically  described 
by  the  parties ;  and  it  was,  moreover,  expressly  testified  by 
appellants*  managing  partner,  and  contradicted  by  no  one, 
that  appellants  had  previously  dealt  in  this  stone.  To  enable 
the  purchaser,  under  such  a  contract,  to  recover  damages  for 
the  inferior  quality  of  the  article  delivered,  there  must  be  proof 
either  of  an  express  warranty  or  of  fraud,  neither  of  which 
was  claimed  on  the  trial.  There  was  no  implied  warranty  of 
the  quality,  and  the  rule  caveat  emptor  applies.  Towelles  et  al. 
V.  Gatewood,  2  Scam.  22;    Misner  v.  Granger,  4  Gilm.  74; 
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2  Kent's  Com.  (8th  ed.)  618,  *478,  et  seq.;  1  Smith's  Lead. 
Cases,  part  1,  p.  308,  et  seq,;  Benjamin  on  Sales,  (Ist  Am.  ed.) 
442,  et  seq.;  Biddle  on  Warranties,  sec.  141.  If  the  quality 
delivered  did  not  correspond  with  the  stipulation  of  the  con- 
tract, the  objection  should  have  been  made  known  at  the  time, 
and  this  not  having  been  done,  the  objection  is  deemed  to  be 
waived.  Dutchess  County  v.  Harding,  49  N.  Y.  323 ;  Thompson 
V.  Libby,  35  Minn.  443 ;  2  Kent's  Com.  (8th  Am.  ed.)  622,  *480. 

In  Babcock  v.  Trice,  18  111.  420,  the  sale  was  of  corn,  gener- 
ally. The  seller  knew,  from  the  character  of  the  transaction, 
that  merchantable  com  was  expected,  and  the  purchaser  could 
not  know  what  com  would  be  delivered.  In  Tlwme  v.  McVeagh 
et  al.75  111.  81,  there  was  no  opportunity  to  inspect  the  quality 
of  the  hams  when  purchased,  and  there  was  an  express  war- 
ranty of  their  quality. 

There  is  no  support  in  the  evidence  for  the  position  that 
this  rubble  stone  was  for  a  particular  use,  knowledge  whereof 
was  communicated  to  appellee  at  or  before  the  making  of  the 
contract,  so  as  to  make  Crabtree  v.  Kik,  21  111.  180,  lUinois 
Central  Railroad  Co,  v.  Cobb,  Christy  d  Co,  64  id.  141,  and 
other  cases  announcing  like  rulings,  cited  by  counsel  for  ap- 
pellants, applicable. 

The  only  remaining  objection  presenting  any  question  of 
law  is,  that  the  court  erred  in  refusing  appellants'  fifth  instruc- 
tion, to  the  effect  that  appellee  was  not  entitled  to  recover  in- 
terest. Since  the  court  instructed  the  jury  "that  after  having 
ascertained,  from  the  evidence,  what  the  stone  which  was  ac- 
tually delivered  amounts  to,  and  deduct  from  such  amount 
the  damages  sustained  by  the  defendant,  if  any,  you  will  re- 
turn a  verdict  for  the  plaintiff  for  the  balance  due  plaintiff," 
and  they  are  nowhere  told  that  plaintiff  is  entitled  to  recover 
interest,  it  is  manifest  that  this  instruction  was  wholly  un- 
necessary, and  its  refusal  did  no  harm. 

The  judgment  must  be  afl5rmed. 

Judgment  affirmed. 
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Jacob  Bremer  et  ol. 


The  Calumet  and  Chicago  Canal  and  Dock  Company. 

Filed  at  Ottawa  March  26, 1889, 

1.  Chancbrt— decree  granting  relief  upon  cross-bill — equivalent  to  a 
dismissal  of  the  original  bill.  The  owner  of  land  sold  the  same,  taking 
notes  for  the  unpaid  price,  secured  by  deed  of  trust  on  the  premises. 
The  purchaser  laid  out  the  land  in  lots  and  blocks,  and  his  grantee  sold 
two  lots  to  B.  Default  having  been  made  in  paying  the  purchase  money, 
the  trust  deed  was  foreclosed,  and  the  trustee  conveyed  the  premises  to 
the  creditor,  who  was  the  original  vendor.  The  latter  filed  his  bill  to 
set  aside  the  deed  to  B.  of  the  lots,  as  a  cloud  on  the  title.  B.'s  grantor 
was  made  a  party,  and  a  cross-bill  was  filed  to  set  aside  the  trustee's 
deed.  On  the  hearing,  no  decree  was  made  as  to  the  bill  to  set  aside 
the  deed  to  B.,  but  the  trustee's  sale  was  set  aside  on  certain  conditions 
as  to'payment  of  the  sum  due  on  the  mortgage :  Held,  that  while  there 
was  no  final  decree  for  the  dismissal  of  the  original  bill  against  B.,  the 
practical  effect  of  the  decree  as  rendered  was  to  dismiss  such  bill  in 
case  the  redemption  was  made. 

2.  Same — bill  to  set  aside  trustee^s  sale,  and  for  redemption — relief 
granted  upon  terms.  Where  a  trustee's  sale  under  a  power  in  a  deed  of 
trust  is  set  aside,  in  consequence  of  irregularities  and  defects  in  his 
notice  of  the  sale,  and  the  former  owners  are  allowed  to  redeem,  it  will 
be  upon  equitable  terms, — ^that  the  latter  shall  pay  the  sum  due  under 
the  deed  of  trust,  and  all  taxes  paid  by  the  purchaser,  with  interest 
thereon,  within  a  reasonable  time,  or  that  the  complainant  shall  be  for- 
ever  barred. 

3.  %JiMEr— failure  to  make  redemption — order  of  dismissal.  A  decree 
setting  aside  a  trustee's  sale  of  land,  after  directing  the  payment  of  the 
smn  required  to  be  paid  to  redeem,  should  provide  that  in  default  of 
such  payment  within  the  time  allowed,  the  bill  be  dismissed. 

4.  So  upon  cross-bill  to  set  aside  a  trustee's  sale  and  allow  a  redemp- 
tion.  a  decree  giving  aflarmative  relief  to  the  defendant,  on  the  default 
of  the  complainants  to  pay  the  redemption  money,  by  requiring  one 
of  them  to  convey  his  title,  is  unauthorized.  The  decree  should  pro- 
vide simply  for  the  dismissal  of  the  bill  on  such  default. 

5.  Same — time  to  be  allowed  for  redemption — on  bill  to  redeem.  Where 
a  trustee's  sale  and  deed  under  a  power  is  set  aside  for  irregularities 
and  defects  in  the  notice  of  the  sale  and  the  proceedings,  the  mort- 
gagor, and  those  claiming  under  him,  will  not  be  entitled  to  twelve 
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months  in  which  to  pay  the  redemption  monej.  The  nsnal  time  al- 
lowed is  six  months,  but  that  is  not  obligatory  in  all  cases.  In  this 
case  ninety  days  were  allowed,  and  it  was  held  no  abuse  of  the  discre- 
tion vested  in  the  court. 

6.  Sam.^— relief  under  general  prayer.  The  fact  that  the  court,  on 
bill  to  set  aside  a  sale  under  a  trust  deed  and  to  redeem,  does  not  find 
the  right  to  the  relief  sought  precisely  as  alleged  in  the  bill,  will  not 
defeat  the  right  to  a  decree,  under  a  general  prayer  for  relief. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ;  the 
Hon.  George  Gardner,  Judge,  presiding. 

This  was  a  bill  by  the  Calumet  and  Chicago  Canal  and 
Dock  Company,  to  the  March  term,  A.  D.  1884,  of  the  Supe- 
rior Court  of  Cook  county,  in  which  it  was,  among  other  things, 
alleged,  that  it  is  a  coirporation  organized  and  existing  under 
the  laws  of  the  State  of  Illinois,  and  that  it  is  the  owner  in 
fee  of  the  following  described  real  estate  in  Cook  county,  Illi- 
nois, to- wit :  Lots  numbered  one  (1)  and  two  (2),  in  block  47, 
in  Ironworkers'  addition,  being  a  subdivision  of  the  west  half 
of  the  north-west  quarter  of  section  17,  town  37  north,  range 
15,  east  of  the  third  principal  meridian,  and  which  said  lots 
are  vacant  and  unoccupied ;  that  on  the  10th  day  of  March, 
A.  D.  1874,  it  was  the  owner  in  fee  of  the  west  half  of  the 
north-west  quarter  of  section  seventeen  (17),  in  township  thirty- 
seven  (37)  north,  range  15,  east  of  the  third  principal  meridian, 
in  the  county  of  Cook,  and  State  of  Illinois ;  that  on  said  day, 
complainant,  owning  said  premises  last  above  described,  sold 
and  conveyed  the  same  to  one  Charles  G.  Harris,  by  warranty 
deed  of  that  date,  duly  executed  and  delivered,  for  the  price 
and  consideration  of  $40,000,  as  expressed  in  said  deed,  and 
which  said  deed  was  recorded  in'  the  recorder's  oflSce  of  said 
county  of  Cook,  May  28,  1874,  in  book  381,  on  page  442,  as 
document  170,747,  and  the  said  Charles  G.  Harris,  grantee 
named  in  said  deed,  to  evidence  and  secure  the  remainder  and 
unpaid  purchase  money  of  said  premises,  executed  and  deliv- 
ered to  your  complainant  his  three  promissory  notes  of  even 
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date  with  said  deed,  for  the  sum  of  $10,000  each,  payable  to 
the  order  of  complainant,  at  its  office  in  the  city  of  Chicago, 
each  of  said  notes  bearing  interest  at  the  rate  of  ten  per  cent 
per  annum,  and  payable,  respectively,  March  12, 1875,  March 
12,  1876,  and  March  12,  1877;  and  also,  to  further  secure 
said  unpaid  purchase  money,  executed  and  delivered  a  deed 
of  trust,  dated  March  12,  1874,  conveying  said  property  to 
George  W.  Smith,  as  trustee,  to  secure  the  payment  of  the 
said  above  described  notes,  and  with  power  to  the  said  trustee 
to  sell  and  convey  said  premises  in  case  of  default  in  payment 
of  the  said  unpaid  purchase  money  by  said  deed  intended  to 
be  secured,  as  will  more  fully  and  particularly  appear  by  ref- 
erence to  said  deed  of  trust,  which  was  duly  executed  and  de- 
livered by  said  Charles  G..  Harris,  and  recorded  in  the  office 
of  the  recorder  of  said  county  of  Cook,  on  the  28th  day  of 
May,  1874,  in  book  387,  on  page  147,  as  document  170,747, 
and  a  copy  of  which,  with  a  copy  of  the  said  notes,  is  herewith 
filled;  that  subsequently, — ^to-wit,  on  or  about  the  10th  day 
of  March,  1875, — the  said  Charles  G.  Harris  and  one  William 
H.  Colehour  executed  and  delivered  to  George  H.  Sturges,  in 
trust  for  Samuel  Hale,  Joseph  H.  Brown  and  Joseph  T.  Brown, 
a  warranty  deed  for  the  south  quarter  of  said  west  half  of  said 
north-west  quarter  of  section  seventeen  (17),  in  trust,  to  be 
conveyed  by  said  trustee  to  a  corporation  thereafter  to  be 
formed,  as  more  particularly  set  forth  in  said  deed  recorded 
in  the  recorder's  office  of  said  county  of  Cook,  June  5,  1875, 
in  book  612,  on  page  268 ;  that  subsequently,— to-wit,  on  or 
about  the  16th  day  of  October,  A.  D.  1875, — ^the  said  Charles 
G.  Harris,  grantee  of  complainant  as  aforesaid,  executed  and 
acknowledged,  in  due  form,  a  plat  of  the  remaining  sixty  acres 
of  said  premises,  entitled  "Ironworkers'  addition,  being  a  sub- 
division of  the  west  half  of  the  north-west  quarter  of  sec.  17, 
T.  37  N.,  E.  15,  E.  of  the  3d  P.  M.,"  and  which  plat  was  ap- 
proved  by  the  president  and  board  of  trustees  of  the  village 
of  Hyde  Park,  on  October  30,  1875,  and  duly  recorded  in  the 
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oflSce  of  the  recorder  of  the  said  county  of  Cook  on  the  26th 
day  of  November,  A.  D,  1875,  as  document  60,101,  the  said 
Charles  G.  Harris  not  being  then  the  owner  of  said  premises, 
except  subject  to  the  trust  deed  above  mentioned,  and  not 
authorized  so  to  plat  the  same ;  that  after  the  acknowledgment 
by  said  Charles  G.  Harris,  of  said  plat,  and  after  the  making 
of  the  same,  and  its  approval  by  the  president  and  board  of 
trustees  of  said  village  of  Hyde  Park,  and  before  any  sale  of 
any  lots  in  said  Ironworkers*  addition, — ^to-wit,  on  November 
6, 1875, — by  his  deed  of  that  date,  the  said  Charles  G.  Harris 
conveyed  the  west  half  of  said  quarter  section  to  one  William 
H.  Colehour,  which  deed  was  filed  for  record  in  the  recorder's 
office  of  said  county  of  Cook,  on  November  26,  1875 ;  and 
complainant  avers  that  the  said  plat  and  all  conveyances  that 
might  be  made  by  the  said  Harris  or  the  said  Colehour  of  said 
west  half  of  said  north-west  quarter,  or  of  lots  or  blocks  in  said 
Ironworkers'  addition,  were  in  all  respects  subject  to  the  lien  of 
the  above  mentioned  trust  deed  executed  to  the  said  George  W. 
Smith,  as  trustee,  to  secure  the  said  unpaid  purchase  money 
upon  said  west  half  of  said  north-west  quarter  of  said  section 
17 ;  that  after  the  acknowledgment  of  said  plat  by  said  Harris, 
and  its  approval  by  said  president  and  board  of  trustees  of  Hyde 
Park,  and  after  the  execution  of  said  deed  by  said  Harris  to  said 
WUliam  H.  Colehour,  the  said  WiUiam  H.  Colehour  sold  and 
conveyed,  by  warranty  deed,  said  lots  one'(l)  and  two  (2),  in 
block  47,  in  said  Ironworkers'  addition,  to  one  Jacob  Bremer, 
and  which  said  deed  bears  date  the  16th  day  of  November, 
A.  D.  1875,  and'Was  recorded  in  the  office  of  the  recorder  of 
said  county  of  Cook  on  the  27th  day  of  January,  A.  D.  1876, 
and  which  title  so  conveyed  was  subject  to  the  lien  of  said 
deed  of  trust  of  said  Harris  to  said  George  W.  Smith,  and  to 
be  defeated  by  sale  thereunder,  in  case  of  default  in  the  pay- 
ment of  the  purchase  money  thereby  secured ;  and  the  said 
William  H.  Colehour,  grantee  of  said  Harrip,  and  the  said 
Harris,  having  made  default  in  the  payment  of  the  note  se- 
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ctired  by  said  deed  of  trust  to  said  George  W.  Smith,  for  the 
sum  of  $10,000,  becoming  due  on  or  before  March  12,  1875, 
and  also  in  the  payment  of  the  interest  on  the  said  note,  and 
on  the  remainder  of  the  notes  not  then  due,  complainant,  in 
pursuance  of  the  right  given  by  said  deed  of  trust  so  to  do, 
declared  the  whole  amount  of  said  notes,  principal  and  inter- 
est, to  be  due,  and  requested  the  said  George  W.  Smith  to 
proceed,  under  the  power  given  and  granted  by  said  deed  of 
trust,  to  sell  said  premises  to  make  the  said  sum  of  money, 
principal,  interest  and  expenses,  as  in  -and  by  said  deed  of  trust 
stipulated,  and  the  said  George  W.  Smith,  trustee  as  aforesaid, 
did  thereupon  proceed,  under  and  in  accordance  with  the  pro- 
visions of  said  deed  of  trust,  to  sell,  and  did,  in  pursuance  of 
the  power  in  and  by  said  deed  of  trust  given,  and  to  make 
said  money,  interest  and  costs,  on  the  25th  day  of  April,  A.  D. 
1876,  offer  for  sale,  at  public  auction,  to  the  highest  bidder, 
for  cash,  the  said  premises  conveyed  by  said  deed  of  trust, 
and  at  which  sale  complainant  bid  for  said  premises  the  sum 
of  $30,000,  and  being  the  highest  bidder  therefor,  the  said 
premises  were,  by  the  said  George  W.  Smith,  trustee  as  afore- 
said, sold,  and  afterwards, — ^to-wit,  on  the  25th  day  of  April, 
A.  D.  1876, — conveyed,  by  the  said  trustee,  to  complainant, 
for  the  sum  of  $30,000,  and  credit  given  upon  the  notes  of 
the  said  Charles  G.  Harris  for  the  full  amount  of  said  sale, 
less  the  expenses  thereof ;  and  which  said  deed  of  the  said 
•George  W.  Smith,  trustee,  has  been  duly  delivered  to  com- 
plainant, and  is  recorded  in  the  recorder's  ofl5ce  of  said  county 
of  Cook  on  the  I7th  day  of  May,  A.  D.  1876 ;  and  complainant 
avers,  that  by  said  deed  complainant  became  the  owner  in  fee 
of  said  premises,  and  all  right  and  title  in  and  to  said  prem- 
ises of  the  said  Jacob  Bremer  ceased  and  determined;  and 
complainant  avers,  that  as  owner  of  said  property  it  has,  for 
convenience,  adopted,  and  does  now  adopt,  the  said  plat  and 
subdivision  of  said  sixty  acres,  being  the  north  sixty  acres  of 
said  west  half  of  said  north-west  quarter  of  section  17,  town 
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and  range  aforesaid ;  and  complainant  avers  that  the  said  lots 
one  (1)  and  two  (2),  in  block  47,  in  said  Ironworkers'  addition, 
are  vacant  and  unoccupied,  and  that  complainant  is  the  owner 
thereof  in  fee ;  and  complainant  further  represents  that  the 
said  deed  of  conveyance  of  the  said  Jacob  Bremer  is  a  cloud 
upon  the  title  of  complainant  in  and  to  said  lots  one  (1)  and 
two  (2),  in  block  forty-seven  (47),  in  said  Ironworkers*  addi- 
tion, by  reason  of  the  said  platting,  acknowledging  and  record- 
ing of  said  Ironworkers'  addition,  and  said  deed  from  Williani 
H.  Colehour  being  placed  upon  the  record  prior  to  the  deed 
from  said  George  W.  Smith  to  complainant,  and  depreciates 
the  value  and  sale  by  complainant  of  said  lot.  The  prayer  is 
that  the  said  Jacob  Bremer,  whom  complainant  makes  a  party 
defendant  to  this  bill,  may  be  required  to  make  full  and  direct 
answer  to  the  same,,  but  not  under  oath,  the  answer  under 
oath  being  waived,  and  that  the  said  deed  of  conveyance  from 
the  said  William  H.  Colehour  to  the  said  Jacob  Bremer,  of  the 
said  premises,  may  be  set  aside  and  declared  void,  as  against 
complainant,  as  a  cloud  upon  the  title  of  complainant,  and 
the  said  deed  may  be  delivered  up  to  be  cancelled,  to  which  is 
added  a  prayer  for  general  relief. 

Annexed  is  an  exhibit  of  the  trust  deed  to  Smith.  It  recites 
that  it  is  executed  to  secure  the  payment  of  three  promissory 
notes,  for  $10,000  each,  payable,  respectively,  on  the  12th 
days  of  March,  in  the  years  of  1875,  1876  and  1877,  at  the 
office  of  the  complainant,  in  Chicago,  with  interest  thereon  at 
ten  per  cent  per  annum,  after  due,  until  paid.  There  is  also 
the  following  provision :  "The  party  of  the  first  part,  his  heirs, 
executors,  administrators  or  assigns,  shall  have  the  right  to 
pay,  from  time  to  time,  as  he  or  they  desire,  upon  the  princi- 
pal of  the  indebtedness  hereby  secured,  whether  the  same  may 
then  be  due  or  not;  and  upon  the  payment  or  tender  of  any 
portion  of  such  principal  at  the  place  where  the  same  is  made 
payable,  (all  accrued  interest  having  been  paid,)  there  shall 
be  released  by  said  trustee  or  his  successor,  for  every  $500  so 
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paid  of  principal,  one  acre  of  said  land,  to  be  selected  by  said 
Harris,  his  heirs,  executors,  administrators  or  assigns."  Ex- 
hibits were  also  made  of  three  promissory  notes,  for  $10,000 
each,  dated  March  12,  1874,  payable,  respectively,  March  12, 
1875,  March  12,  1876,  and  March  12,  1877,  with  interest  at 
eight  per  cent  per  annum,  payable  annually,  and  interest  at 
ten  per  cent  per  annum  after  due.  Then  follows,  as  an  ex- 
hibit, a  copy  of  the  deed  of  Smith,  trustee,  pursuant  to  sale 
xmder  the  trust  deed  to  the  complainant. 

The  defendant,  Bremer,  answered  the  bill,  denying  its  ma- 
terial allegations,  and  then  filed  his  cross-bill,  in  which  it  is 
alleged,  "that  on  or  about  the  16th  day  of  November,  A.  D. 
1875,  one  William  H.  Colehour  sold,  and  by  warranty  deed, 
in  the  form  prescribed  by  the  statute  of  this  State,  convfeyed, 

unto  cross-complainant,  for  the  consideration  of  $ , 

lots  1  and  2,  in  block  47,  in  Ironworkers*  addition  to  South 
Chicago,  mentioned  in  said  original  bill.  And  about  the  same 
time,  said  Colehour,  by  similar  warranty  deeds,  for  the  con- 
sideration therein  expressed,  sold  and  conveyed  unto  cross- 
complainant  divers  other  lots  in  said  subdivision ;  that  at  and 
before  the  selling  of  said  lots  to  cross-complainant,  and  to  in- 
duce cross-complainant  so  to  purchase,  said  Colehour  and  the 
Calumet  and  Chicago  Canal  and  Dock  Company  represented 
unto  cross-complainant  that  the  title  to  said  lots  was  free  and 
clear  in  said  Colehour,  except  a  mortgage,  amounting  to  $50 
per  lot,  on  each  lot  in  said  subdivision,  with  interest  thereon 
from  a  date  not  earlier  than  March  12,  1874,  held  by  said 
Calumet  and  Chicago  Canal  and  Dock  Company,  and  that 
upon  payment  of  the  amount  so  secured  on  each  lot,  not  ex- 
ceeding $50  on  any  lot,  the  said  lots  should  be  severally  re- 
leased from  all  incumbrances  in  favor  of  said  company,  and 
be  absolutely  free  and  clear ;  and  cross-complainant,  relying 
on  such  representations  of  said  Colehour  and  said  company, 
purchased  said  lots,  and  paid  said  Colehour  a  large  sum  of 
money  therefor,  and  in  consideration  of  the  money  so  paid, 
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received  the  deeds  aforesaid ;  and  cross-complainant  charges 
the  fact  to  be,  that  there  was  not  then,  and  is  not  now,  but 
$50  of  principal  secured  to  said  company  on  either  of  said  lots 
so  conveyed  to  cross-complainant,  with  interest  thereon  from 
the  date  of  cross-complainant's  said  purchase ;  and  cross-com- 
plainant has  often  offered  to  pay  to  said  company  or  to  said 
Colehour  the  sum  of  $50  per  lot  for  each  of  said  lots  1  and  2, 
as  well  as  for  each  of  the  other  lots  so  purchased  by  cross- 
complainant,  with  all  interest  due  on  such  lots,  respectively, 
and  has  demanded  from  said  company  and  from  said  Colehour 
a  release  of  said  lots  1  and  2  from  all  the  incumbrances  in 
favor  of  said  company,  upon  such  payment  of  $50  per  lot  for 
each  of  said  lots,  with  the  interest  thereon,  which  sums  of 
money  cross-complainant  repeatedly  tendered  to  said  company 
for  such  release  of  said  lots,  and  like  tender  and  offers  cross- 
complainant  has  often  made  for  each  of  said  other  lots  so  pur- 
chased by  cross-complainant  as  aforesaid,  and  said  company 
has  in  some  instances  accepted  the  amount  so  offered,  and 
released  the  lots  for  which  the  same  was  offered ;  and  cross- 
complainant  is  informed  and  believes,  and  charges  the  truth 
tote,  that  said  Colehour  has  paid  to  said  company  the  amount 
due  on  said  lots;  and  cross-complainant  charges  that  said 
Colehour  was  and  is,  as  between  cross-complainant  and  him, 
said  Colehour,  bound  to  pay  said  sum  so  secured  on  each  of 
said  lots,  and  to  procure  a  release*  thereof  from  all  claims  of 
said  company ;  and  cross-complainant  hath  often  requested 
him  so  to  do,  but  said  Colehour  pretends  that  said  company 
will  not  accept  such  payment  and  make  such  releases,  and 
he  well  hoped  that  said  company  and  said  Colehour  would 
have  complied  with  his  requests  in  the  premises,  as  in  justice 
and  equity  they  ought  to  have  done."  There  is  then  a  charge 
of  confederacy  between  the  canal  and  dock  company  and 
Colehour. 

The  prayer  is,  that  the  canal  and  dock  company  and  Wil- 
liam H.  Colehour  be  required  to  answer,  but  without  oath ; 
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that  they  be  summoned,  and  that  the  cross-complainant's  title 
to  the  lots  be  quieted  and  set  at  rest ;  that  it  may  be  deter- 
mined that  the  claim  of  the  canal  and  dock  company  is  only 
a  mortgage  or  security  for  the  payment  of  $60  per  lot  of  prin- 
cipal ;  that  the  amount  secured  by  each  lot  be  ascertained, 
and  Colehour  required  to  pay  the  same,  and  that  upon  such 
payment  the  canal  and  dock  company  be  required  to  release 
and  convey  to  cross-complainant  title  in  the  lots,  and  for  gen- 
eral relief. 

William  H.  Colehour  answered,  admitting  the  allegations 
of  the  cross-bill,  except  those  charging  confederacy  and  that 
he  was  liable  to  pay  the  amount  due  on  the  mortgage  on  the 
lots  in  question. 

The  Calumet  and  Chicago  Canal  and  Dock  Company  an- 
swered, admitting  that  William  H.  Colehour  conveyed  lots  1 
and  2,  in  Ironworkers'  addition,  etc.,  to  Bremer,  but  whether 
he  at  the  same  time  sold  and  conveyed  other  lots,  it  is  not 
advised.  It  denies  that  respondent,  in  order  to  induce  said 
Bremer  to  purchase,  represented  to  said  Bremer  that  the  title 
to  said  lots  was  free  and  clear  in  said  Colehour,  except  a  mort- 
gage held  by  this  respondent,  and  amounting  to  $50  per  lot, 
and  that  upon  payment  of  a  sum  not  exceeding  $50  per  lot 
the  said  lots  should  be  severally  released  from  all  incumbrances 
in  favor  of  this  respondent.  What  representations  the  said 
Colehour  may  have  made  to  said  Bremer,  and  how  much  said 
Bremer  may  have  relied  on  such  representations  in  purchasing 
said  lots,  or  how  much  money  said  Bremer  may  have  paid 
said  Colehour,  this  respondent  has  no  means  of  knowing,  and 
can  not,  therefore,  either  admit  or  deny  the  allegations  of  said 
cross-bill  in  relation  thereto,  and  leaves  said  Bremer  to  make 
such  proof  thereof  as  he  is  advised  may  be  material,  but  re- 
spondent avers  that  the  same,  if  proven,  are  not  material  to 
the  respondent ;  and  respondent  denies  the  allegation  of  said 
cross-bill,  that  there  was  not  then,  and  is  not  now,  but  $50 
secured  on  each  of  said  lots  named  in  its  original  bill  herein. 
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with  interest  thereon  from  the  date  of  said  Bremer's  purchase. 
The  remaining  material  allegations  are  also  denied. 

WilUam  H.  Colehour  then  also  filed  his  cross-bill,  the  allega- 
tions of  which  were  put  in  issue  by  the  answer  of  the  Calumet 
and  Chicago  Canal  and  Dock  Company.  Proper  replications 
were  filed  to  the  several  answers. 

After  some  depositions  had  been  taken,  and  on  the  16th  of 
January,  1885,  the  court  granted  leave  to  William  H.  Colehour 
to  file  his  amended  cross-bill.  In  this,  after  giving  a  state- 
ment of  the  preceding  pleadings  in  the  case,  it  is  alleged  as 
follows : 

"That  on  or  about  March  10,  1874,  said  company  being  the 
owner  in  fee  of  the  west  half  of  the  north-west  quarter  of  sec- 
tion seventeen  (17),  in  township  thirty-seven  (37)  north,  range 
fifteen  (15),  east  of  the  third  principal  meridian,  situate  in 
Cook  county,  subject  to  a  large  mortgage  and  a  tax  title,  by 
connected  title  appearing  of  record,  derived  from  the  United 
States,  agreed  with  said  Roby  to  sell  and  convey  said  land  to 
Charles  G.  Harris  for  $40,000,  one-fourth  to  be  paid  in  cash 
when  a  clear  title  should  be  conveyed,  and  the  balance,  of 
$30,000,  in  the  notes  of  the  said  Harris,  such  notes  to  be  pay- 
able to  said  company  or  order,  to  be  for  $10,000  each,  and 
payable,  respectively,  in  one,  two  and  three  years  from  the 
date  of  such  sale,  without  interest  before  maturity,  and  bear- 
ing interest  after  maturity  at  the  rate  of  ten  per  cent  per  an- 
num ;  that  pursuant  to  such  arrangement  said  company,  on  or 
about  March  16,  1 874,  signed  and  sealed  its  deed  of  said  land 
to  said  Harris,  mentioned  in  the  above  named  bill,  bearing 
date  March  10,  1874,  and  said  Harris  executed  his  three  prom- 
issory notes,  bearing  date  March  12,  1874,  for  $10,000  each, 
payable  to  the  order  of  said  company,  and  due  in  one,  two  and 
three  years  from  the  date  thereof,  respectively,  such  notes  bear- 
ing no  interest  before  their  maturity,  respectively,  but  bearing 
interest  after  maturity  at  the  rate  of  ten  per  cent  per  annum, 
and  to  secure  the  same  executed  a  trust  deed  to  George  W. 
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Smith,  dated  March  12, 1874,  conveying  said  land,  which  trust 
deed  was,  on  or  about  March  16, 1874,  with  said  notes,  placed 
with  said  deed,  signed  and  sealed  by  said  company,  in  the 
hands  of  the  secretary  of  said  company,  to  evidence  the  con- 
tract of  sale  of  said  land,  and  await  the  clearing  of  the  title, 
so  that  said  company  could  convey  the  said  land  clear  from 
clouds  and  incumbrances,  on  which  the  cash  payment  of 
$10,000  was  to  be  made  in  full,  except  the  sum  of  $500,  which 
was,  on  or  about  said  March  16,  received  by  said  company 
from  said  Eoby  as  an  earnest  of  said  purchase. 

"Afterwards,  and  on  about  March  21,  1874,  said  tax  title 
not  having  been  removed  from  said  title,  and  said  mortgage 
thereon  being  still  outstanding,  (the  same,  amounting  to  $1,- 
000,000,  and  embracing  the  above  with  other  lands,)  the  said 
company  being  desirous  to  use  $10,000  of  said  purchase  money 
at  once,  and  being  desirous  that  the  deferred  payments  should 
bear  interest  from  the  day  of  sale  at  the  rate  of  eight  per  cent 
per  annum,  and  the  purchaser  being  desirous  to  subdivide  said 
land  into  blocks  and  lots,  with  streets  and  alleys,  by  extending 
avenues  I,  J,  K  and  L  from  the  north  southwardly  through  said 
land,  laying  out  parts  of  One  Hundred  and  Sixth  and  One 
Hundred  and  Tenth  streets  across  the  north  and  south  ends, 
and  One  Hundred  and  Seventh,  One  Hundred  and  Eighth  and 
One  Hundred  and  Ninth  streets  through  said  lands  from  east 
to  west,  said  One  Hundred  and  Sixth,  One  Hundred  and  Sev- 
enth, One  Hundred  and  Eighth,  One  Hundred  and  Ninth  and 
One  Hundred  and  Tenth  streets  being  parallel  and  at  equal  dis- 
tances apart,  which  would  divide  said  lands  into  sixteen  blocks 
of  five  acres  each,  and  again  subdividing  said  blocks  into  alleys 
and  lots,  making  forty-six  lots  or  more  to  each  block  of  five 
acres  so  subdivided,  according  to  the  most  convenient  method 
of  subdivision,  and  being  also  desirous  to  have  the  indebtedness 
of  $30,000  apportioned  on  said  lots  and  blocks,  a  new  agree- 
ment was  entered  into  and  made,  namely,  two  notes  of  said 
Harris,  of  $5000  each,  bearing  interest,  and  due  in  thirty  and 
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sixty  days,  respectively,  from  said  March  21, 1874,  endorsed  by 
said  Charles  W.  Colehour  and  Edward  Eoby  for  the  cash  pay- 
ment, should  be  given  to  said  company,  and  also  the  notes  of 
said  Harris  for  the  deferred  payments  of  $30,000,  such  notes  to 
bear  date  March  12, 1874,  as  the  date  of  the  sale,  to  bear  inter- 
est at  the  rate  of  eight  per  centum  per  annum,  payable  annu- 
ally at  the  ofl&ce  of  said  company  in  Chicago,  and  ten  per 
cent  after  the  maturity  thereof,  respectively,  to  be  for  $10,000 
each,  and  payable,  respectively,  in  one,  two  and  three  years 
from  their  date,  such  notes  to  be  secured  by  a  mortgage,  without 
power  of  sale,  to  A.  S.  Downs,  the  secretary  of  said  company, 
as  trustee,  securing  $1875  of  said  principal,  with  the  interest 
to  grow  due  thereon,  on  each  of  said  blocks  of  said  land  of  five 
acres  each,  with  the  provision  that  any  lot  or  lots  of  such  sub- 
division should,  from  time  to  time,  be  released  from  the  lien  of 
said  mortgage  upon  payment  of  $50  of  said  principal,  with  in- 
terest thereon,  for  each  lot  so  released,  all  such  securities  to  be 
at  once  delivered,  without  waiting  for  the  title  of  said  land  to 
be  cleared  from  said  $1,000,000  mortgage  and  said  tax  title, 
and  said  deed  of  said  land  to  said  Harris  to  be  delivered,  but 
to  be  held  in  the  hands  of  the  financial  agent  of  said  company 
until  said  two  notes  of  $5000  each  should  be  paid,  and  then  to 
be  recorded.  Pursuant  to  such  arrangemenT;  said  deed  to  said 
Harris  was  put  in  the  hands  of  the  financial  agent  of  said 
company,  and  said  trust  deed  to  Smith  never  having  been  de- 
livered, was  handed  back  by  said  company,  and  said  three  new 
notes  for  $10,000  each,  bearing  interest  before  maturity,  and 
said  mortgage  to  said  Downs,  the  secretary  of  said  company, 
and  said  two  notes  for  $5000  each,  were  prepared  according  to 
said  new  agreement ;  and  said  Harris  signed  said  three  notes 
for  $10,000  each,  bearing  interest  before  maturity,  and  said 
two  notes  of  $5000  each,  and  the  same  were  duly  endorsed  by 
said  Colehour  and  Roby,  but  said  Harris,  by  mistake,  acknowl- 
edged said  trust  deed  to  said  Smith,  instead  of  the  deed  to 
Downs,  and  the  said  new  notes  for  $10,000  each,  and  the 
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said  two  notes  for  $5000  each,  and  said  trust  deed  to  said 
Smith,  were  put  into  an  envelope,  and  sent  by  express,  on 
March  21,  1874,  to  said  agent  at  New  York,  as  directed  by 
him,  and  on  the  next  business  day  thereafter,  said  mortgage  to 
said  Downs  and  said  mistake  were  discovered,  and  said  mort- 
gage to  said  Downs  was  executed  and  acknowledged  by  said 
Harris  and  delivered  to  said  company,  and  was  accepted  and 
received,  and  is  the  only  mortgage  securing  said  three  notes  of 
$10,000  each,  of  which  copies  are  annexed  to  the  original  bill 
of  said  company  in  this  cause.  Afterwards  said  company 
handed  back  said  three  notes  of  $10,000  each,  mentioned  and 
described  in  said  trust  deed  to  said  Smith,  and  surrendered 
the  same  up  to  said  Harris  to  be  cancelled,  and  the  same  were 
by  him  destroyed,  and  said  company  promised  also  to  return 
said  trust  deed  running  to  said  Smith,  which  has  never  been 
done.  Afterwards,  said  two  $5000  notes  having  been  paid  by 
said  Colehour  and  Roby,  said  deed  to  said  Harris  was  put  upon 
the  record,  and,  by  mistake,  also  said  trust  deed  to  said  Smith 
was  recorded.  And  the  complainant  further  says,  that  Charles 
W.  Colehour  and  Edward  Roby  were  interested  with  said  Har- 
ris in  said  purchase.  And  the  complainant  further  says,  that 
by  plat  made  and  acknowledged  October  16,  1875,  said  Har- 
ris subdivided  said  land  as  aforesaid,  which  plat  was  recorded 
in  the  office  of  the  recorder  of  deeds  of  Cook  county,  on  the 
26th  day  of  November,  1875,  which  said  plat  was  accepted  and 
adopted  by  said  company  as  the  plat  and  subdivision  of  said 
land  into  blocks  and  lots,  according  to  the  provisions  of  said 
mortgage  to  said  Downs,  held  by  said  company  as  aforesaid. 
"And  your  orator  further  shows,  that  by  deed  dated  Novem- 
ber 6, 1875,  and  recorded  in  the  office  of  the  recorder  of  deeds 
of  Cook  county,  on  the  26th  day  of  November,  1875,  said 
Hatris  conveyed  said  west  half  of  the  north-west  quarter  of  said 
section  seventeen  (17)  unto  your  orator,  and  at  the  same  time 
said  Charles  W.  Colehour  assigned  and  released  unto  your  ora- 
tor, for  a  valuable  consideration,  all  his  interest  in  said  lands. 
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"And  the  complainant  further  says,  that  with  the  consent 
and  approval  of  said  company,  your  orator  caused  said  streets 
to  be  thrown  up  and  improved,  and  on  or  about  the  16th  of 
November,  1875,  your  orator  held  an  auction  on  said  land,  at 
which  a  large  number  of  persons  were  present,  and  at  such  sale 
James  H.  Bowen,  a  director  of  said  company,  assisted,  and 
stated  to  those  present,  at  the  opening  of  the  sale,  that  the 
said  land  had  been  subdivided  according  to  the  said  plat,  of 
which  he  held  printed  copies  in  his  hand,  and  distributed  the 
same  to  the  purchasers ;  that  his  company  held  a  mortgage 
upon  said  land  so  subdivided  into  lots,  to  the  amount  of  $50 
each  lot ;  that  the  title  of  said  land  was  perfect  in  the  com- 
plainant, subject  only  to  said  mortgage  to  said  company  of 
$50  per  lot,  and  no  more,  and  that  the  purchasers  could  pay 
that  sum  to  A.  S.  Downs,  the '  secretary  of  his  company,  at 
Chicago,  and  receive  from  him,  whenlBver  they  should  pay  the 
money,  a  release  deed  of  their  lots  from  the  company's  mort- 
gage, without  any  expense.  And  the  complainant  then  and 
there  sold  a  large  number  of  said  lots  to  divers  persons  for 
money  paid  by  them,  and  gave  to  them  warranty  deeds  of  such 
lots,  in  some  cases  subject  to  such  mortgage  of  $50  per  lot  on 
each  lot  so  sold  to  them,  respectively. 

"And  the  complainant  further  says,  on  information  and  be- 
lief, that  on  or  about  the  4th  day  of  February,  1876,  the  said 
George  W.  Smith,  claiming  to  act  as  trustee  under  the  deed  of 
Charles  G.  Harris,  of  March  12,  1874,  caused  a  notice  to  be 
published  in  a  newspaper  that  the  premises  would  be  sold  on 
the  25th  day  of  March,  1876,  which  notice  was  printed  daily 
for  forty  days  consecutively,  commencing  on  the  5th  day  of 
February,  1876,  and  ending  on  the  25th  day  of  March,  1876, 
and  on  said  day  postponed  said  sale  until  the  25th  day  of 
April,  1876,  and  published  a  notice  of  the  postponed  sale  for 
twenty-five  times  successively,  from  the  27th  day  of  March, 
1876,  and  that  such  notice  was  the  only  notice  given  of  such 
intended  sale,  and  on  the  said  25th  day  of  April,  1876,  the 
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said  George  W.  Smith  offered  the  said  eighty  acres  of  land, 
€71  masse,  for  sale,  and  struck  off  the  same  to  the  Calumet  and 
Chicago  Canal  and  Dock  Company  for  the  nominal  sum  of 
$30,000,  and  thereupon  executed  a  deed  to  said  company,  and 
the  complainant  says  that  said  sale  is  invalid  for  the  want  of 
the  publication  of  a  notice  according  to  the  terms  of  said  deed 
of  trust  so  made  by  Harris,  which  required  a  notice  of  ten 
days,  thirty  days  before  the  day  of  sale. 

"And  the  complainant  further  says,  that  on  or  about  Sep- 
tember 1,  1875,  the  said  company  having  before  that  time 
assigned  the  said  notes  described  in  the  original  bill  herein,  to 
David  E.  Green,  as  a  security  for  money  borrowed,  executed 
and  delivered  a  deed  of  trust  to  said  George  W.  Smith,  Joseph 
H.  Brown  and  William  Bayard  Cutting,  as  trustees,  conveying 
and  assigning  different  securities  for  purposes  set  forth  in  said 
deed  and  assignment,  and  among  them  included  the  said  three 
notes  and  deed  of  trust  securing  the  same,  and  subsequently 
thereto  the  said  Green  accepted  the  provisions  of  said  deed  of 
trust,  retaining,  however,  the  full  ownership  and  control  of 
said  notes  and  trust  deed  on  the  same  pledge  originally  made, 
and  the  said  notes  and  deed  of  trust  were  by  said  Green  de- 
livered to  the  said  George  W.  Smith,  who  was  the  active  trus- 
tee, under  said  deed  to  Smith,  Brown  and  Cutting  to  hold  for 
the  use  and  benefit  of  him,  the  said  Green.  And  the  com- 
plainant says,  that  at  the  time  the  said  George  W.  Smith  ad- 
vertised the  said  eighty  acres  of  land  for  sale  under  the  deed 
of  trust  made  by  Harris,  and  at  the  time  of  the  pretended  sale 
thereunder,  and  the  pretended  deed  made  to  the  Calumet  and 
Chicago  Canal  and  Dock  Company,  the  said  notes  executed  by 
Harris,  as  aforesaid,  were  owned  and  held  by  the  said  George 
W.  Smith,  one  of  the  trustees  under  the  said  deed  of  Septem- 
ber 1,  1875,  and  because  of  these  facts,  the  said  George  W. 
Smith  was  disabled  from  executing  the  provisions  of  said  trust 
deed  from  Charles  G.  Harris,  and  could  make  no  valid  sale  by 
virtue  of  the  power  therein  contained.     And  the  complainant 
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further  says,  that  the  said  George  W.  Smith,  as  trustee  under 
the  Harris  trust  deed,  struck  off  and  sold  the  said  eighty  acres 
of  land  to  the  Calumet  and  Chicago  Canal  and  Dock  Company, 
and  executed  and  delivered  a  deed  to  it  without  receiving  any 
money  whatever  at  said  sale,  and  that  such  sale  was  not  bona 
fde,  and  a  due  execution  of  the  power  contained  in  said  deed, 
and  said  land,  after  the  making  of  the  deed  by  the  said  George 
W.  Smith,  as  trustee,  remained  a  part  of  the  trust  created  by 
the  deed  of  September  1,  1875,  untQ  the  31st  of  July,  1882, 
when  a  pretended  closing  of  said  trust  was  made. 

"And  the  complainant  further  says,  that  at  the  time  of  said 
sale  the  Calumet  and  Chicago  Canal  and  Dock  Company  was 
not  the  legal  holder  of  said  notes,  and  that  the  application  of 
said  company,  as  recited  in  said  trustee's  deed,  did  not  justify 
an  exercise  of  the  power  of  sale  in  the  trust  deed. 

"And  complainant  further  says,  that  said  sale  and  deed  were 
invalid,  because  the  notice  did  not  state  the  amount  due  upon 
said  notes  described  in  the  trust  deed. 

"And  the  complainant  further  says,  that  at  the  time  of  said 
pretended  sale,  on  the  25th  day  of  April,  1876,  said  eighty 
acres  of  land  had  been  subdivided  into  blocks  and  lots,  and 
numerous  sales  had  been  made  of  separate  lots,  and  convey- 
ance thereof  by  this  complainant,  as  the  grantee  of  said  Harris, 
and  warranty  deeds  executed  therefor,  under  the  representation 
made  by  the  said  James  H.  Bowen,  for  and  in  behalf  of  said 
company,  that  each  of  said  lots  might  be  redeemed  from  said 
mortgage  by  the  payment  of  $50,  and  that  many  of  said  lots 
were  occupied  by  such  purchasers  for  actual  residence  at  the 
time  of  said  sale,  yet  the  whole  eighty  acres  were  offered  as 
one  tract,  regardless  of  said  separate  interests,  and  for  this 
reason  the  said  sale  was  invalid. 

"And  the  complainant  further  says,  that  actual  possession 
was  taken  of  said  eighty  acres  by  the  said  Charles  G.  Harris 
under  a  deed  to  him  from  said  company,  and  transferred  by 
him  to  this  complainant  at  the  time  of  the  conveyance  so  made 
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to  him,  and  such  actual  possession  continued  by  this  com- 
plainant and  purchasers  of  separate  lots  down  to  the  present 
time,  and  that  the  said  company  has  never  been  in  the  actual 
possession  of  said  premises,  or  any  part  thereof. 

"And  the  complainant  further  says,  that  both  before  and 
since  the  pretended  foreclosure  by  the  sale  April  25,  1876,  the 
said  company  has  received  large  sums  of  money  as  payments 
on  the  incumbrance  created  by  the  said  Harris  for  the  pur- 
chase money,  and  releases  or  quitclaim  deeds  have  been  exe- 
cuted for  a  large  number  of  said  lots  on  the  receipt  of  said 
money;  that  many  of  said  payments  were  made  during  the 
year  1883,  under  an  arrangement  made  with  the  secretary 
and  treasurer  of  said  company,  and  that  the  said  company 
has  treated  with  this  complainant  and  purchasers  of  lots  as  if 
the  said  sale  did  not  foreclose  the  equity  of  redemption,  and 
that  the  mortgage  was  still  subsisting  thereon  until  about  the 
1st  of  January,  1884,  when  the  said  company  set  up  a  claim  of 
title  to  said  land  in  fee,  through  said  invalid  sale  made  by  the 
said  George  W.  Smith  on  the  25th  of  April,  1876. 

"And  the  complainant  further  says,  that  on  or  about  July  5, 
1883,  he  conveyed  to  Charles  W.  Colehour,  by  warranty  deed, 
the  following  lots  in  said  subdivision,  subject  to  the  payment 
of  the  lien  of  said  mortgage  thereon,  to  wit :  Lots  3  to  9,  in- 
clusive, in  block  47 ;  lots  35,  36  and  37  in  block  48 ;  lots  5  to 
28,  inclusive,  in  block  49 ;  lots  25  to  31  in  block  50 ;  lots  44 
to  48,  inclusive,  in  block  61 ;  lots  1,  2  and  13  in  block  51 ; 
lots  l]  2,  3,  4,  25  to  35,  inclusive,  45  to  48  in  block  52 ;  lot  5 
in  block  53 ;  lots  45  to  48,  inclusive,  in  block  56 ;  lots  1  to  4, 
inclusive,  10  to  35,  inclusive,  in  block  57,  in  Ironworkers'  addi- 
tion to  South  Chicago,  aforesaid,  and  on  or  about  the  18th  day 
of  July,  1883,  a  contract  was  made  between  this  complainant 
and  said  Charles  W.  Colehour,  by  which  the  complainant  was 
to  convey  to  the  said  Charles  W.  Colehour  aU  of  his  interest  in 
said  tract  of  land. 
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"And  the  complainant  further  says,  that  on  or  about  the 
22d  day  of  August,  1876,  the  Calumet  and  Chicago  Canal  and 
Dock  Company  executed  to  Joseph  H.  Brown  and  others  a  re- 
lease from  said  mortgage,  or  a  quitclaim  deed  of  the  south  * 
twenty  acres  of  said  eighty  acre  tract,  and  the  same  was  soon 
thereafter  recorded  in  the  recorder's  oflSce  of  Cook  county,  in- 
tending thereby  to  discharge  the  said  twenty  acres  from  the 
incumbrance  created  by  the  said  Harris." 

The  prayer  is,  that  a  decree  may  be  entered  setting  aside 
the  sale  and  deed  made  by  the  said  George  W.  Smith,  as  trus- 
tee, to  the  Calumet  and  Chicago  Canal  and  Dock  Company, 
and  that  the  nature  and  terms  of  the  incumbrance  created  by 
the  said  Charles  G.  Harris  upon  the  west  half  of  the  north- 
west quarter  of  section  17,  in  township  37,  north  of  range  15, 
east  of  the  third  principal  meridian,  may  be  established  and 
determined,  and  that  it  may  be  declared  that  said  incumbrance 
is  to  secure  $1875  for  each  block  of  said  subdivision  thereof, 
and  that  each  lot  shall  be  discharged  upon  payment  of  $50 
of  principal,  and  the  interest  thereon,  and  that  an  account 
may  be  stated  of  the  amount  paid  on  said  mortgage,  and  the 
balance  be  fixed,  and  for  general  relief.  The  Calumet  and 
Chicago  Canal  and  Dock  Company,  Charles  W.  Colehour,  Ed- 
ward Boby  and  Jacob  Bremer  are  made  defendants,  and  re- 
quired to  answer,  but  without  oath. 

Edward  Boby  answered,  admitting,  in  substance,  the  alle- 
gations to  be  true.  The  Calumet  and  Chicago  Canal  and  Dock 
Company  answered,  admitting  the  allegations  in  respect  to  the 
pleadings,  and  the  sale  and  conveyance  to  Harris.  It  neither 
admitted  nor  denied  that  it  contracted  with  Boby  to  sell  and 
convey  to  Harris.  It  admitted  the  stipulated  price  to  be  paid 
for  the  land,  to  be  as  alleged, — $4:0,00a, — of  which  $10,000 
was  to  be  paid  in  cash  at  the  time  of  the  conveyance.  It  also 
admits  that  the  residue  of  the  purchase  money  was  to  be  evi- 
denced by  the  notes  of  Harris,  of  $10,000  each,  and  payable, 
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respectively,  in  one,  two  and  three  years-  from  the  date  of  sale, 
but  denies  that  said  notes  were  to  be  without  interest  before 
maturity,  and  avers  that  they  were  to  be  with  eight  per  cent 
interest  from  date,  and  ten  per  eent  interest  after  due,  until 
paid.  The  answer  then  specifically  denies  all  the  material 
allegations  of  the  cross-bill. 

On  hearing,  the  court  decreed  as  follows : 

"This  cause  having  come  on  for  hearing  at  the  January 
term,  A.  D.  1886,  of  this  court,  before  the  Hon.  George  Gard- 
ner, one  of  the  judges  of  the  said  court,  in  chancery  sitting, 
upon  the  original  and  cross-bills  and  amended  cross-bills,  as 
above,  and  the  answers  thereto,  and  replications  to  the  answers, 
and  upon  the  oral  and  documentary  evidence  offered  by  the 
respective  parties,  and  the  court  having  heard  all  of  the  evi- 
dence and  the  arguments  of  counsel,  and  had  the  same  cause 
under  advisement,  and  now,  at  this  December  term,  A.  D.  1885, 
of  said  court,  the  court  being  fully  advised  in  the  premises, 
doth  find,  from  the  evidence,  that  at  the  time  alleged  in  the 
original  bill,  on,  to- wit,  the  10th  day  of  March,  A.  D.  1874, 
the  Calumet  and  Chicago  Canal  and  Dock  Company,  the  com- 
plainant in  the  original  bill  herein,  was  the  owner  in  fee  of 
the  premises  described  in  said  original  bill,  to-wit,  the  west 
half  of  the  north-west  quarter  of  section  seventeen  (17),  in 
township  thirty-seven  (37)  north,  range  fifteen  (16),  east  of  the 
third  principal  meridian,  in  Cook  county,  Illinois,  and  in  the 
spring  of  the  year  A.  D.  1874,  by  its  deed  bearing  date  on 
the  said  day,  sold  and  conveyed  said  premises,  by  warranty 
deed,  to  Charles  G.  Harris,  for  the  consideration  of  forty  thou- 
sand dollars  ($40,000),  as  expressed  in  said  deed,  and  which 
deed  was  recorded  in  the  recorder's  oflBce  of  Cook  county,  Illi- 
nois, on  May  28,  A.  D.  1874,  in  book  381,  on  page  442,  as 
document  170,748,  as  alleged  in  said  original  bill,  and  that 
$10,000  of  said  purchase  money  was  paid  by  said  Edward 
Eoby ;  and  that  said  Charles  G.  Harris,  the  grantee  of  said 
Calumet  and  Chicago  Canal  and  Dock  Company,  to  evidence 
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and  secure  the  unpaid  purchase  money,  amounting  to  thirty 
thousand  dollars  ($30,000),  executed  and  delivered  to  the  said 
dock  company  his  three  promissory  notes,  of  $10,000  each, 
dated  March  12, 1874,  and  becoming  due,  respectively,  March 
12, 1875,  March  12,  1876,  and  March  12,  1877 ;  and  also  exe- 
cuted and  delivered  to  the  said  dock  company  a  deed  of  trust, 
conveying  said  property  to  George  W.  Smith,  as  trustee,  with 
power  to  sell  and  convey  said  property  in  case  of  default  in 
the  payment  of  the  promissory  notes  given  for  the  unpaid  pur- 
chase money  for  said  land,  which  said  deed  of  trust  was  re- 
corded in  the  oflSce  of  the  recorder  of  deeds  of  said  county  of 
Cook,  as  alleged  and  set  forth  in  said  original  bill  of  complaint, 
and  a  copy  of  which  said  deed  of  trust  is  attached  to  said 
original  bill,  and  the  original  of  which  said  promissory  notes 
and  deed  of  trust  are  in  evidence  herein ;  and  that  two  sets 
of  notes  were  made  for  the  purpose  of  evidencing  said  deferred 
payments,  and  were  disposed  of,  as  shown  by  the  evidence, 
the  three  notes  read  in  evidence  herein  remaining  in  possession 
of  the  said  Calumet  and  Chicago  Canal  and  Dock  Company ; 
and  that  the  legal  title  to  said  premises  so  conveyed  to  said 
Harris  as  aforesaid,  was  held  by  him,  the  said  Harris,  in  trust, 
as  between  themselves  and  the  said  Harris,  for  the  said  Ed- 
ward Eoby  and  Charles  W.  Colehour,  as  equal  tenants  in  com- 
mon, and  that  said  William  H.  Colehour  took  the  title  to  said 
premises,  as  hereinafter  stated,  upon  the  same  trusts  as  to 
said  Eoby ;  and  such  title  or  right  as  is  now  in  said  William  H. 
and  Charles  W.  Colehour,  is  subject  to  the  same  trust,  as  to 
said  Boby,  as  to  one  undivided  half  thereof;  that  the  said  Ed- 
ward "Eoby  has  not  conveyed  his  said  interest  in  said  premises, 
but  retains  such  interest,  except  as  affected  by  the  said  deed 
of  trust  to  said  George  W.  Smith,  and  the  sale  by  said  Smith 
thereunder,  and  the  conveyance  of  said  premises  by  said  Smith 
to  the  said  Calumet  and  Chicago  Canal  and  Dock  Company. 
"And  the  court  doth  further  find,  from  the  evidence,  that 
the  said  Jacob  Bremer  and  Charles  W.  Colehour,  and  William 
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H.  Colehour  and  Edward  Eoby,  and  all  parties  claiming  any 
interest  in  said  premises,  or  any  part  thereof,  from,  through, 
by  or  under  the  said  Jacob  Bremer,  Charles  W.  Colehour,  Wil- 
liam H.  Colehour  and  Edward  Eoby,  or  either  of  them,  are 
by  lapse  of  time,  and  by  their  admissions,  declarations  and 
conduct,  equitably  and  forever  barred  and  estopped  from  as- 
serting or  claiming  that  the  said  promissory  notes  of  the  said 
Charles  G.  Harris,  mentioned  in  said  original  bill,  are  not  the 
notes  intended  to  be  described  in  and  secured  by  said  deed  of 
trust  by  said  Charles  G.  Harris  to  said  George  W.  Smith,  de- 
scribed in  said  bill,  and  in  evidence  as  aforesaid,  and  from 
asserting  or  claiming  that  said  deed  of  trust  by  Charles  G. 
Harris  to  said  George  W.  Smith  was  not  made,  executed  and 
delivered  to  secure  said  three  promissory  notes,  as  alleged  in 
^aid  original  bill. 

"And  the  court  further  finds,  from  the  evidence,  that  said 
Charles  G.  Harris,  as  alleged  in  said  bill,  subdivided  a  portion 
of  the  said  described  property  as  'Ironworkers*  addition,  being 
«  subdivision  of  the  west  half  of  the  northwest  quarter  of  sec- 
tion seventeen  (17),  township  thirty-seven  (37)  north,  range 
fifteen  (15),  east  of  the  3d  P.  M.,'  and  which  subdivision  was 
^uly  recorded  in  the  office  of  the  recorder  of  deeds  of  said 
<50unty  of  Cook  on  the  26th  day  of  November,  A.  D.  1875,  as 
document  60,101,  and  that  the  said  Charles  G.  Harris,  on  the 
6th  day  of  November,  A.  D.  1875,  conveyed  said  premises  as 
the  west  half  of  the  north-west  quarter  of  section  seventeen 
(17),  township  thirty-seven  (37)  ncni;h,  range  fifteen  (15)  east,  to 
the  said  William  H.  Colehour,  as  alleged  in  said  original  biU, 
and  that  after  the  making  and  acknowledging  of  said  subdivi- 
sion, as  aforesaid,  and  after  the  conveyance  of  said  property 
by  said  Charles  G.  Harris  to  said  William  H.  Colehour,  the 
said  William  H.  Colehour,  by  his  deed  of  November  16, 1876, 
sold  and  conveyed  to  said  Jacob  Bremer  lots  one  (1)  and  two 
(2),  in  block  forty-seven  (47),  of  said  subdivision,  as  alleged  in 
said  original  bill,  and  that  said  propei-ty,  when  so  subdivided 
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by  said  Harris,  and  when  so  conveyed  by  said  Harris  to  said 
William  H.  Colehour,  and  by  said  William  H.  Colehour  to  said 
Jacob  Bremer,  was  subject  to  the  lien  of  the  said  Calumet  and 
Chicago  Canal  and  Dock  Company,  complainant  in  said  orig- 
inal bill,  for  the  said  unpaid  purchase  money,  and  interest 
thereon. 

"And  the  court  further,  finds  from  the  evidence,  that  the 
said  promissory  note  of  the  said  Charles  G.  Harris,  falling  due 
March  12,  1875,  and  the  interest  upon  the  other  of  the  said 
promissory  notes  becoming  due  and  remaining  unpaid,  the 
said  Calumet  and  Chicago  Canal  and  Dock  Company,  being 
the  owner  of  the  notes,  in  pursuance  of  the  right  given  by  said 
deed  of  trust,  declared  the  whole  amount  of  said  notes,  (prin- 
cipal and  interest,)  to  be  due,  and  requested  the  said  George 
W.  Smith,  the  trustee  named  in  said  deed  of  trust,  to  proceed 
thereunder  to  sell  said  mortgaged  premises,  and  that  said 
George  W.  Smith  did,  in  accordance  with  said  request,  assume 
to  proceed,  under  the  power  in  said  deed  of  trust  contained,  to 
advertise  and  sell  said  premises,  and  did,  on  the  25th  day  of 
April,  A.  D.  1876,  offer  for  sale,  at  public  auction,  to  the 
highest  bidder,  for  cash,  the  said  premises,  and  at  said  sale 
the  said  Calumet  and  Chicago  Canal  and  Dock  Company  be- 
came the  purchaser,  and  received  the  trustee's  deed  for  said 
premises,  as  in  said  original  bill  alleged,  which  said  trustee's 
deed  was,  on  the  17th  day  of  May,  1876,  duly  recorded  in  the 
recorder's  office  of  Cook  county,  as  in  said  bill  alleged. 

"And  the  court  further  finds,  from  the  evidence,  that  the  said 
Calumet  and  Chicago  Canal  and  Dock  Company  has,  since  the 
10th  day  of  March,  A.  D.  1874,  paid  sundry  taxes  assessed 
upon  said  property,  including  taxes  assessed  upon  said  lots 
one  (1)  and  two  (2),  in  said  block  forty-seven  (47),  of  said  Iron- 
workers' addition,  but  that  the  amount  of  taxes  so  paid  by  the 
said  Calumet  and  Chicago  Canal  and  Dock  Company  is  not 
computed  or  ascertained  from  the  evidence. 
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"And  the  court  farther  finds,  from  the  evidence,  that  the  said 
lots  one  (1)  and  two  (2),  in  block  forty-seven  (47),  in  said  Iron- 
workers* addition,  were,  at  the  time  of  the  filing  of  the  original 
bill  herein,  vacant  and  unoccupied,  as  alleged  in  said  bill. 

"And  the  court  further  finds,  that  after  the  making  of  the 
said  sale,  under  the  said  deed  of  trust,  by  said  George  W. 
Smith,  as  trustee,  and  after  the  execution  and  delivery  of  said 
deed  by  the  said  George  W.  Smith,  as  trustee,  to  the  said 
Calumet  and  Chicago  Canal  and  Dock  Company,  said  com- 
pany did  adopt  the  said  plat  and  subdivision  of  the  said  Iron- 
workers' addition,  as  alleged  in  said  original  bill. 

"And  the  court  further  finds,  from  the  evidence,  that  in  con- 
sequence of  irregularities  and  defects  in  the  notice  and  pro- 
ceedings by  the  said  George  W.  Smith,  trustee  as  aforesaid, 
in  making  the  sale  under  the  said  deed  of  trust  from  the  said 
Charles  G.  Harris  to  said  Smith,  as  trustee,  by  virtue  of  the 
power  of  sale  therein  contained,  that  the  said  Jacob  Bremer, 
Charles  W.  Colehour  and  William  H.  Colehour  and  Edward 
Eoby,  or  any  or  either  of  them,  is  entitled  to  have  said  sale 
of  said  property  described  in  said  deed  of  trust  set  aside,  upon 
such  terms  and  within  such  time  as  may  be  prescribed  by  the 
court,  upon  paying  to  the  Calumet  and  Chicago  Canal  and 
Dock  Company  the  amount  now  due  upon  said  promissory 
notes,  including  the  interest  tliereon,  as  specified  in  said  deed 
of  trust,  and  upon  paying  to  the  said  Calumet  and  Chicago 
Canal  and  Dock  Company  the  amount  paid  by  the  said  dock 
company  for  taxes  upon  said  land,  and  interest  thereon,  as 
provided  in  the  said  deed  of  trust. 

"The  court  doth  therefore  order,  adjudge  and  decree,  upon 
the  evidence,  that  if  the  said  Jacob  Bremer,  William  H.  Cole- 
hour and  Charles  W.  Colehour  and  Bdward  Roby,  or  any  of 
them,  pay  to  the  said  Calumet  and  Chicago  Canal  and  Dock 
Company  the  sum  due  on  the  said  promissory  notes,  of  prin- 
cipal and  interest,  according  to  the  tenor  thereof,  computed 
to  the  time  of  such  payment,  and  also  all  taxes  and  assess- 
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ments  paid,  or  advances  made,  by  said  Calumet  and  Chicago 
Canal  and  Dock  Company,  with  interest  thereon  at  the  rate 
of  ten  per  cent  per  annum  from  the  time  of  such  payment,  and 
pay  the  same  within  ninety  days  from  the  ascertainment  of 
the  amount  due  for  such  principal  and  interest,  and  for  taxes 
paid,  and  for  interest  thereon,  that  then  and  thereupon  the 
sale  made  by  the  said  George  W.  Smith  under  such  deed  of 
trust  be  cancelled  and  set  aside  and  for  naught  held,  and  the 
deed  made  by  the  said  George  W.  Smith,  as  trustee,  to  the 
Calumet  and  Chicago  Canal  and  Dock  Company  be  also  can- 
celled and  for  naught  held,  and  the  said  deed  of  trust  be  satis- 
fied and  cancelled,  and  that  in  default  of  such  payment  of  the 
amount  of  principal  and  interest  due  upon  said  notes,  and 
the  taxes  and  assessments,  and  interest  thereon,  as  aforesaid, 
the  said  sale  by  the  said  George  W.  Smith  be  and  is  in  all 
respects  confiimed,  and  the  said  Jacob  Bremer,  William  H. 
Colehour,  Charles  W.  Colehour  and  Edward  Eoby,  and  each 
of  them,  and  all  parties  claiming  any  interest  in  said  premises, 
or  any  part  thereof,  by,  through  or  under  them  or  either  of 
them,  be  forever  barred  and  foreclosed  of  any  and  all  right  in 
said  premises  or  equity  of  redemption  therein ;  and  the  said 
premises  described  in  said  deed  of  trust,  to-wit,  the  west  half 
of  the  north-west  quarter  of  section  seventeen  (17),  township 
thirty-seven  (37)  north,  range  fifteen  (15),  east  of  the  third 
principal  meridian,  in  the  county  of  Cook,  aforesaid,  and  said 
Ironworkers'  subdivision,  or  a  pai-t  thereof,  shall  thenceforth 
be  vested  in  said  Calumet  and  Chicago  Canal  and  Dock  Com- 
pany, its  successors  and  assigns,  in  fee  simple,  free  and  clear 
of  all  right  and  claim,  by  way  of  equity  of  redemption  or 
otherwise,  of  the  said  Jacob  Bremer,  William  H.  Colehour  and 
Charles  W.  Colehour  and  Edward  Roby,  or  either  of  them,  or 
of  any  person  or  persons  claiming  by,  through  or  under  them 
or  either  of  them,  and  that  they  be  estopped  from  setting  up 
any  claim,  right,  title  or  equity  of  redemption  in  said  land; 
and  the  said  Jacob  Bremer  shall,  upon  such  failure  so  to  pay 
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as  aforesaid,  make,  execute  and  deliver  to  the  said  Calumet 
and  Chicago  Canal  and  Dock  Company  his  deed  conveying  to 
said  dock  company  the  said  lots  one  (1)  and  two  (2),  in  block 
forty-seven  (47),  in  said  Ironworkers'  addition;  and  upon  the 
failure  of  the  said  Jacob  Bremer,  for  the  period  of  ten  days 
after  the  expiration  of  the  time  of  payment  herein  limited,  so 
to  do,  Edward  J.  Whitehead,  master  in  chancery  of  this  court, 
is  directed  to  make  such  deed  of  said  lots,  which  shall  convey 
to  said  dock  company  all  the  right,  title  and  interest  of  said 
Jacob  Bremer  in  and  to  said  lots,  derived  through  or  under 
the  said  deed  of  said  William  H.  Colehour  to  him,  or  through 
or  under  the  deed  of  the  said  Calumet  and  Chicago  Canal  and 
Dock  Company  to  the  said  Charles  G.  Harris ;  and  inasmuch 
as  the  amount  due  on  said  promissory  notes,  for  principal  and 
interest,  to  the  Calumet  and  Chicago  Canal  and  Dock  Com- 
pany, and  the  amount  due  said  dock  company  for  taxes  and 
assessments  paid  and  advanced  by  said  company  as  aforesaid, 
has  not  been  ascertained,  this  cause  is  referred  to  Edward  J. 
Whitehead,  master  in  chancery,  to  take  proofs,  and  compute 
the  amount  thereof,  and  return  the  same  to  this  court  for  its 
action  thereon,  within  sixty  days  from  the  fihng  of  this  decree ; 
and  the  said  dock  company,  complainant  in  said  original  bill, 
is  directed  to  introduce  before  said  master  its  proofs  of  the 
amount  due  upon  said  promissory  notes,  of  principal  and  in- 
terest aforesaid,  and  the  amount  due  for  taxes  and  assessments, 
and  the  interest  thereon,  as  aforesaid,  within  twenty-five  days 
from  the  entering  of  this  decree,  giving  to  the  said  Jacob 
Bremer,  William  H.  Colehour  and  Charles  W.  Colehour  and 
Edward  Roby,  or  their  solicitors  herein,  five  days'  notice  thereof, 
and  the  said  Jacob  Bremer,  William  H.  Colehour  and  Charles 
W.  Colehour  and  Edward  Eoby,  within  twenty-five  days  after 
lapse  of  said  time  and  the  closing  of  the  said  complainant's 
proofs,  and  upon  five  days'  notice  thereof,  said  cross-com- 
plainants may  introduce  their  proofs  as  to  the  amount  so  due 
as  aforesaid,  and  the  said  complainant  may,  within  ten  days 
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after  the  closing  of  the  proofs  of  the  said  Jacob  Bremer,  Charles 
W.  Colehour  and  William  H.  Colehour  and  Edward  Boby,  in- 
troduce their  proofs  in  rebuttal,  upon  the  like  notice,  and  this 
cause  is  continued  for  such  report  and  the  further  action  of 
the  court  in  the  premises.  It  is  further  ordered,  that  either 
party  may  have  sixty  days  to  prepare  and  file  a  certificate  of 
evidence  after  the  entry  of  this  decree." 

Subsequently  the  master  reported  the  amount  due  as  follows : 

For  principal  and  interest  on  said  promissory 

notes $65,450.01 

For  taxes  and  assessments  paid  and  advanced  by 

said  complainant,  and  interest  thereon  -         -       9,244.02 

Making  in  all $74,694.03 

But  upon  agreement  of  counsel  that  the  amount  of  principal 
and  interest  due  upon  the  notes  should  be  reduced  by  amount 
of  $500,  paid  by  Edward  Eoby  on  the  12th  day  of  March,  1874, 
and  interest  thereon  from  said  date,  amounting  to  $1100.83, 
thus  leaving  the  total  sum  due  the  complainant  $73,873.20, 
the  master's  report  was  reduced  to  this  sum,  and  was  then 
confirmed  by  the  court ;  and  then  further  decreed,  "that  unless 
the  persons  entitled  to  redeem  said  premises  shall  pay  to  the 
said  Calumet  and  Chicago  Canal  and  Dock  Company  the  said 
sum  of  money  last  above  mentioned,  with  the  interest  thereon, 
within  ninety  days  from  this  date,  according  to  the  tenor  and 
effect  of  the  decree  entered  in  this  cause  at  the  December 
term,  A.  D.  1885,  of  this  court,  then  and  thenceforth,  from  and 
after  the  expiration  of  said  period  of  ninety  days,  the  said 
persons,  and  each  of  them,  shall  be  absolutely  and  forever 
barred  of  and  from  all  right  and  equity  of  redemption  of,  in 
and  to,  all  and  singular,  the  premises  in  said  decree  mentioned 
and  described.  It  is  further  ordered,  that  each  party  to  this 
suit  pay  his  own  costs." 

The  record  is  before  us  on  error,  upon  the  decree  thus  ren- 
dered. The  errors  assigned  sufficiently  present  all  the  ques- 
tions discussed  in  the  opinion. 
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Mr.  Edward  Eobt,  for  the  plaintiffs  in  error : 

The  notes  under  which  the  foreclosure  sale  was  made,  were 
not  those  described  in  the  trust  deed.  As  to  the  identity  and 
variance,  see  1  Starkie  on  Evidence,  433 ;  1  Greenleaf  on  Evi- 
dence, sec.  69 ;  Taylor  v.  Kennedy,  Breese,  91 ;  Insurance  Co,  v. 
Liebermany  58  111.  117;  Streeter  y.  Streeter,  43  id.  157;  Moore 
V.  Titman,  35  id.  310 ;  Spangler  v.  Pughy  21  id.  85  ;  Boynton  v, 
Robb,  41  id.  349;  Thompson  v.  Hoagland,  65  id.  312;  Oregg 
V.  Frye,  32  Me.  283 ;  Sawyer  v.  Patterson,  11  Ala.  623 ;  CoyU 
Y.  Gozzeler,  2  Cranch  C.  C.  625 ;  Blue  v.  RusseU,  3  id.  102. 

The  power  of  a  special  agent  to  do  an  act  must  be  shown. 
Story  on  Agency,  126;   Tucker  v.  GiU,  61  111.  236. 

The  second  set  of  notes  were  very  different  from  the  set 
which  were  to  be  secured  by  the  Smith  deed  of  trust.  Moore 
V.  T'ltfnan,  35  111.  310 ;   Tieman  v.  Granger,  65  id.  364. 

The  result  is,  that  the  trust  deed  could  confer  no  power  of 
sale  on  Smith.  Walker  v.  Carleton,  97  111.  582 ;  Chaise  v.  Dana, 
44  id.  262 ;  Tucker  v.  GUI,  61  id.  236. 

Like  a  will,  the  statute  prescribes  the  things  necessary  to 
execute  the  intention  of  the  maker,  and  an  intention  can  not 
be  effectuated  if  not  expressed  in  the  writing.  Kurtz  v.  Hib- 
ner,  55  111.  514;  Heslop  v.  Gatton,  71  id.  528;  Starkweather 
V.  American  Bible  Society,  72  id.  50. 

Strict  powers  are  such  as  are  to  be  executed  only  under  the 
exact  circumstances  prescribed  in  the  instrument  of  trust. 
Perry  on  Trusts,  sec.  490. 

The  trustee^s  sale  is  void  for  want  of  the  proper  notice  being 
given.  If  the  trustee  adjourns  the  sale,  he  must  give  notice  of 
the  new  day  fixed  for  the  same  time  he  was  first  required  to  give. 
Thornton  v.  Boyden,  31  111.  210  ;  Campbell  v.  McCahan,  41  id. 
49 ;  Hall  v.  Toivne,  45  id.  495  ;  Griffin  v.  Marine  Co.  52  id.  141. 

Mr.  John  B.  Cohrs,  for  the  defendant  in  error : 
The  objection  as  to  the  variance  in  the  dates  of  the  notes 
was  clerical.     The  objection  that  the  notes  read  in  evidence 
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were  not  the  notes  described  in  the  trust  deed,  was  a  question 
of  fact,  and  was  not  made  below.  Beaver  v.  Slanker,  94  111. 
176 ;  Lyman  v.  Gedney,  114  id.  388. 

The  parties,  by  their  conduct  and  acts,  are  estopped,  so  far 
as  their  interest  in  the  property  is  concerned,  from  asserting 
that  there  was  any  other  mortgage  from  Harris. 

The  deed  made  by  the  trustee,  even  if  made  without  notice, 
conveyed  to  his  grantee  the  legal  title  to  the  premises,  and 
the  grantee  will  hold  it  until  redemption  is  had,  which  could 
only  be  in  a  court  of  equity.  Reece  v.  Alleriy  5  Gilm.  236 ; 
Gillespie  v.  Smith,  29  111.  473 ;  Graham  v.  Anderson,  42  id. 
514;  Wilsoiv  v.  South  Park  Comrs.  70  id.  46. 

Mr.  Justice  Scholpibld  delivered  the  opinion  of  the  Court : 

Very  much  of  the  argument  on  behalf  of  plaintiffs  in  erroi 
will  be  seen  to  be  inapplicable  to  the  present  record,  when  the 
effect  of  the  decree  below  shall  be  understood.  The  bill  of 
the  Calumet  and  Chicago  Canal  and  Dock  Company  seeks  a 
decree  setting  aside  the  deed  of  William  H.  Colehour  conveying 
to  Jacob  Bremer  lots  1  and  2,  in  block  47,  in  Ironworkers' 
addition,  being  a  subdivision  of  the  west  half  of  the  north-west 
quarter  of  section  17,  town  37  north,  range  15,  east  of  the 
third  principal  meridian,  in  Cook  county,  and  it  is  neither 
framed  upon  the  hypothesis  that  Brenier's  title  is  that  of  a 
mortgagee,  nor  does  it  seek  the  foreclosure  of  any  mortgage. 
Had  no  cross-bill  been  filed,  manifestly  the  decree  must  have 
been  either  that  the  relief  prayed  be  granted,  or  that  the  bill 
be  dismissed.  There  was  no  aflBrmative  relief  granted  in  con- 
formity with  the  prayer  of  the  bill,  and  while  there  was  no 
final  decree  that  the  bill  be  dismissed,  the  practical  effect  of 
.the  decree  was  equivalent  to  that. 

The  cross-biUs  are,  in  effect,  bills  to  redeem.  They  ask  that 
the  title  under  the  trustee's  sale  be  held  to  be  that  of  mort- 
gagee, only,  and  that  they  be  let  in  to  redeem.    It  is  true,  the 
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court,  in  its  final  decree,  did  not  find  the  right  to  redeem  pre- 
cisely as  they  alleged  it  to  be ;  but,  under  the  prayer  for  gen- 
eral relief,  it  was  clearly  competent  to  grant  these  parties  the 
right  to  redeem  that  was  granted  by  the  decree.  The  decree 
distinctly  recites :  "And  the  court  further  finds,  from  the  evi- 
dence, that  in  consequence  of  irregularities  and  defects  in  the 
notice  and  proceedings  by  the  said  George  W.  Smith,  trustee 
as  aforesaid,  in  making  the  sale  under  said  .deed  of  trust  from 
the  said  Charles  G.  Harris  to  said  Smith,  as  trustee,  by  virtue 
of  the  power  of  sale  therein  contained,  that  the  said  Jacob  Bre- 
mer, Charles  W.  Colehour,  William  H.  Colehour  and  Edward 
Eoby,  or  any  or  either  of  them,  is  entitled  to  have  said  sale  of 
said  property  described  in  said  deed  of  trust  set  aside,  upon 
such  terms  and  within  such  time  as  may  be  prescribed  by  the 
court,  upon  paying  to  the  Calumet  and  Chicago  Canal  and 
Dock  Company  the  amount  now  due  upon  said  promissory 
notes,  including  the  interest  thereon,  as  specified  in  said  deed 
of  trust,  and  upon  paying  to  the  said  Calumet  and  Chicago 
Canal  and  Dock  Company  the  amount  paid  by  the  said  dock 
company  for  taxes  upon  said  land,  and  interest  thereon,  as 
provided  in  the  said  deed  of  trust." 

We  are  not  inclined  to  interfere  with  the  findings  of  fact  in 
the  decree.  The  court  finds,  "from  the  evidence,  that  the  said 
Jacob  Bremer,  Charles  W.  Colehour,  William  H.  Colehour  and 
Edward  Roby,  and  all  parties  claiming  any  interest  in  said 
premises,  or  any  part  thereof,  from,  through,  by  or  under  the 
said  Jacob  Bremer,  Charles  W.  Colehour,  William  H.  Colehour 
and  Edward  Roby,  or  either  of  them,  are,  by  lapse  of  time,  and 
by  their  admissions,  declarations  and  conduct,  equitably  and 
forever  barred  and  estopped  from  asserting  or  claiming  that 
the  said  promissory  notes  of  the  said  Charles  G.  Harris,  men- 
tioned in  said  original  bill,  are  not  the  notes  intended  to  be 
described  in  and  secured  by  said  deed  of  trust  by  said  Charles 
G.  Harris  to  said  George  W.  Smith,  described  in  said  bill,  and 
in  evidence  as  aforesaid,  and  from  asserting  or  claiming  that 
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said  deed  of  trust  by  said  Charles  G.  Harris  to  said  George  W. 
Smith,  was  not  made,  executed  and  delivered  to  secure  said 
three  promissory  notes  in  said  original  bill."  It  is  true,  there 
is  upon  this  point  an  irreconcilable  conflict  in  the  evidence ; 
but  Yfe  are  unable,  after  having  carefully  considered  all  the 
evidence  bearing  upon  the  point,  to  say  that  we  are  clearly 
satisfied  that  the  court  below  erred  in  its  finding. 

There  is  also  %  conflict  in  the  evidence  upon  the  point, 
whether  an  oflBcer  of  the  dock  company,  having  authority  to 
conclude  it  by  his  declarations  and  actions,  represented  and 
agreed  that  each  lot  might  be  redeemed  by  the  payment  of 
|50,  and  thereby  induced  Bremer  and  others  to  purchase ; 
but  we,  in  this  respect,  as  in  the  other,  can  not  say  that  we  are 
clearly  satisfied  that  the  court  below  erred  in  its  finding.  The 
decree,  however,  directing  Bremer  to  convey,  and  on  his  default 
thie  master  in  chancery  to  do  so,  and  in  assuming  to  give  af- 
firmative relief  to  the  Calumet  and  Chicago  Canal  and  Dock 
Company  in  any  other  respect,  is  unauthorized.  The  decree, 
after  directing  the  payment  of  the  amount  required  to  be  paid 
to  redeem,  should  then  have  concluded,  that  in  default  of  the 
complainants  so  doing  the  cross-bills  be  dismissed.  2  Daniell's 
Ch.  Pr.  (Perkins'  ed.)  1016,  17;  Seton^s  Decrees  in  Equity, 
106,  *145 ;  Walker  v.  Harris,  7  Paige  Ch.  167 ;  2  Barbour's 
Ch.  Pr.  (2d  ed.)  200;  2  Jones  on  Mortgages,  (2d  ed.)  1106. 

An  objection  is  urged,  that  the  decree  should  have  provided 
for  the  statutory  period  of  redemption.  This  is  not  tenable. 
The  time  rests  in  the  sound  discretion  of  the  court,  in  view  of 
all  the  circumstances.  In  such  cases,  the  complainant  should 
be  prepared  to  pay  at  once,  and  his  bill,  when  properly  framed, 
in  fact  oJBFers  to  make  payment.  The  usual  time  allowed  is 
six  months,  but  that  is  not  obligatory  in  all  cases.  2  Jones 
on  Mortgages,  (2d  ed.)  sec.  1107.  We  can  not  say  that  the 
court  here  abused  its  discretion  in  that  respect. 

The  decree  is  in  all  respects  affirmed,  except  in  so  far  as  it 
assumes  to  give  affirmative  relief,  but  in  that  respect  it  is 
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reversed,  and  the  cause  remanded  to  the  court  below,  with 
directions  to  that  court  to  modify  and  amend  the  decree  to 
conform  to  the  views  herein  expressed.  Each  party  will  be 
taxed  with  the  costs  made  by  that  party  in  this  court. 

Decree  reversed  in  part  and  in  part  affirmed. 
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Charles  A.  Dupee  et  al. 

V. 

Charles  P.  Swigert,  Auditor. 
Filed  at  Springfield  ApHlS,  1889. 

1.  Bams  Ain)  banking— S/aic  Banking  law — vote  of  the  people — con- 
sHtutional  requirement.  The  vote  of  the  people  contemplated  by  sec- 
tion 5,  article  11,  of  the  present  constitution,  which  directs  that  no  act 
of  the  General  Assembly  authorizing  associations  with  banking  powers 
shall  go  into  effect  "unless  the  same  shaU  be  submitted  to  a  vote  of  the 
people  at  the  general  election  next  succeeding  the  passage  of  the  same, 
and  be  approved  by  a  majority  of  aU  the  votes  cast  at  such  election  for 
or  against  such  law,"  is  the  vote  of  the  people  of  the  whole  State,  and 
not  of  particular  localities  of  the  State. 

2.  Same — limitation  as  to  population — the  statute  construed.  An  ap- 
plication was  made  to  the  State  Auditor  for  a  permit  to  organize  a  bank 
in  the  city  of  Chicago,  which  has  a  population  of  more  than  ten  thou- 
sand persons,  under  ''An  act  concerning  corporations  with  banking 
powers,"  approved  June  16, '1887.  One  of  the  reasons  assigned  by  the 
Auditor  for  refusing  to  grant  the  permit  was,  that  the  act  in  question 
does  not  apply  to  cities  having  a  greater  population  than  ten  thousand. 
Upon  mandamus  to  compel  the  Auditor  to  grant  the  permission  sought, 
it  was  held,  there  is  nothing  in  the  Banking  law  of  1887  which  forbids 
the  organization  of  banks  imder  its  provisions  in  cities  of  over  ten 
thousand  population. 

3.  The  intentfon  of  the  legislature  in  the  passage  of  the  Banking 
law  of  1887,  as  appears  from  its  various  sections  and  provisions,  was  to 
make  it  general  enough  to  apply  to  cities  having  a  greater  population 
than  ten  thousand,  as  well  as  to  those  having  a  less  population. 

4.  &AVEr— stockholder's  liability — imder  Banking  law  of  1887 — consH- 
iutionaliiy.  A  clause  of  section  6  of  the  Banking  law  of  1887,  providing 
for  individual  liability  of  stockholders,  is  as  follows :  "The  shareholders 
of  each  association  formed  under  the  provisions  of  this  act  ahaU  be  held 
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indiyidnall J  responnble,  equally  and  ratably,  and  not  one  for  the  other, 
for  all  contracts,  debts  and  engagements  of  such  person  or  association, 
to  the  extent  of  the  amount  of  their  stock  therein,  at  the  par  value 
thereof ,  in  addition  to  the  amount  invested  in  such  shares:"  Held, 
that  such  provision,  being  in  conflict  with  section  6  of  article  11  of  the 
constitution,  was  void,  but  might  be  rejected,  leaving  the  other  consti- 
tutional provisions  of  the  act  to  stand  and  be  executed,  and  the  consti- 
tutional  provision  being  self -executing,  would  fix  the  liability  of  the 
stockholders. 

5.  The  constitutional  provision  in  regard  to  the  liability  of  stock- 
holders in  banking  institutions  is  self-executing,  and  needs  no  legis- 
lation to  enforce  it,  and  being  a  part  of  the  organic  law,  requires  no 
vote  of  the  people  to  make  it  more  effective.  Such  provision  becomes 
a  part  of  every  banking  law.  If  a  banking  law  fixes  a  different  and  less 
liability,  such  pix>vision  of  the  act  will  be  void,  and  this  provision  of 
the  constitution  will  take  its  place. 

This  was  a  petition  for  a  mandamus^  filed  in  this  court  by  the 
relators,  Charles  A.  Dupee,  Noble  B.  Judah  and  Monroe  L.  Wil- 
lard,  against  Charles  P.  Swigert,  Auditor  of  Public  Accounts. 

Mr.  Charles  A.  Dupee,  for  the  petitioners : 

As  to  the  proper  rules  of  interpretation  of  an  act  of  the  leg- 
islature, see  People  v.  Caned  Comrs,  3  Scam.  163 ;  Strihling  v. 
Preityman,  57  111.  371 ;  Perteet  v.  People,  65  id.  230 ;  Smith's 
Com.  sec.  715,  p.  830;  Dwarris  on  Statutes,  702;  Frye  v. 
Railroad  Co.  73  111.  399 ;  Cooley's  Const.  Lim.  55 ;  Waller  v. 
Harris,  20  Wend.  561 ;  People  v.  Purdy,  2  Hill,  35 ;  4  id.  384; 
Denn  v.  Reid,  10  Pet.  524.;  Spragins  v.  Houghton,  2  Scam. 
377 ;  Beardstown  v.  Virginia,  76  111.  34 ;  Perry  County  v.  Jef- 
ferson County,  94  id.  214;  Prince  v.  Quincy,  105  id.  138. 

An  interpretation  of  the  act  which  should  limit  its  operation 
to  fowns  of  not  more  than  ten  thousand  population,  would 
defeat  the  intention  of  the  legislature  to  enact  a  general  bank- 
ing law.     People  v.  Hoffman,  116  111.  597. 

Where  a  general  intention  is  expressed,  and  the  act  also  ex- 
presses a  particular  intention  incompatible  with  the  general 
intention,  the  particular  intention  is  to  be  construed  in  the 
nature  of  an  exception.     Potter's  Dwarris,  117. 
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When  a  statute  creating  a  right  makes  certain  express  ex- 
ceptions, it  by  necessary  implication  excludes  all  other  excep- 
tions. Eldridge  y.  Pierce,  90  111.  474;  Gaddis  v.  Richland 
County,  92  id.  119;  Prince  v.  Quincy,  105  id.  138. 

No  question  of  policy  or  expediency  which  the  court  can 
entertain,  can  require  an  interpretation  of  the  act  as  one  lim- 
ited in  its  scope.     Sedgwick  on  Stat,  and  Const.  Law,  325. 

As  to  what  are  local  and  special  laws,  see  Potter's  Dwarris, 
53 ;  Sedgwick  on  Stat,  and  Const.  Law,  24 ;  People  v.  Cooper, 
83  111.  589 ;  Jefferson  County  v.  Jones,  63  id.  531 ;  Devine  v. 
Cook  County,  84  id.  592 ;  People  v.  Holtz,  92  id.  426 ;  People 
V.  Meech,  101  id.  200;  Kingsbury  v.  Sperry,  119  id.  286. 

The  act  is  not  local  or  special,  in  that  it  classifies  cities  and 
arranges  different  minimum  capital  for  banks  in  the  different 
classes.  If  the  first  clause  of  section  11  ba  construed  as  mak- 
ing the  act  local,  special  and  unconstitutional,  that  clause 
should  be  rejected,  and  the  remainder  of  the  act  held  valid. 
PeopU  V.  Brown,  11  111.  478 ;  67  id.  503 ;  116  id.  326. 

Mr.  George  Hunt,  Attorney  General,  for  the  respondent : 

The  entire  act  must  be  construed  together,  and  will,  if  pos- 
sible, be  so  construed  that  all  parts  of  it  may  stand.  Perteet 
V.  People,  65  HI.  230. 

The  meaning  of  the  words  used  must  govern  in  construing 
laws,  and  the  intention  must  be  gathered  from  such  words. 
Richman  v.  Carstairs,  5  B.  &  A.  129 ;  Beardstoum  v.  Virginia, 
76  111.  34 ;  Frye  v.  Railroad  Co.  73  id.  399. 

The  provisions  of  the  act  do  not  make  it  a  general  banking 
law,  and  the  legislature,  by  the  change  which  it  made  in*the 
title,  conclusively  negatives  the  idea  that  it  intended  to  enact 
a  general  banking  law. 

A  statute  is  not  special  simply  because  it  applies  to  a  class 
of  persons.  It  is  general  if  it  applies  to  all  persons  in  the 
State  similarly  engaged.  Hawthorn  v.  People,  109  111.  302; 
People  V.  Hoffman,  116  id.  587 ;  Potwin  v.  Johnson,  108  id.  70. 
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When  the  meaning  is  plain,  the  consequences  will  not  be 
considered.  Potter's  Dwarris,  213 ;  MUU  v,  St.  Clair  County, 
8  How.  569. 

Section  5,  article  10,  of  the  constitution  of  1848,  contained 
restrictions  on  the  power  of  the  legislature  to  pass  laws  con- 
ferring banking  powers.  This  was  held  not  to  deprive  the 
General  Assembly  of  the  power  to  pass  laws  granting  charters 
containing  some  banking  powers.  (People  v.  Loewentkal,  93 
Dl.  191.)  The  present  constitution  has  placed  still  further 
restrictions  on  the  legislature  to  confer  banking  privileges. 
Const,  sec.  5,  art.  11. 

Where  an  act  is  unconstitutional,  the  legislature  must  pro- 
vide the  correction.  Courts  have  no  power  to  do  so.  Union 
Building  Association  v.  Chicago,  61  111.  439. 

A  banking  law  can  not  be  valid  unless  the  requirements  of 
section  6,  article  11,  of  the  constitution,  be  in  some  manner 
made  a  part  of  that  law.  The  legislature  must  adopt  that 
section  as  part  of  the  law,  or  incorporate  similar  provisions, 
or  it  must  leave  the  law  in  such  condition  that  it  shall  not  be 
inconsistent  with  section  6,  article  11,  of  the  constitution,  and 
so  that  the  court  may  say  the  constitutional  provision  was  in- 
tended to  be  a  part  of  the  law.   This  the  legislature  did  not  do. 

The  constitutional  provision  can  not  be  considered  self- 
acting,  and  construed  as  a  part  of  the  law,  for  the  reason  the 
constitution  is  merely  a  limitation  on  the  power  of  the  legis- 
lature. It  does  not  confer  powers,  but  restrains.  It  limits 
the  legislature,  in  passing  a  banking  law,  to  a  law  or  laws 
which  shall  impose  on  the  stockholder  the  liability  declared 
in  section  6,  article  11,  of -the  constitution.  The  constitution 
does  not,  itself,  impose  penalties  or  liabilities. 

Mr.  Justice  Magbudeb  delivered  the  opinion  of  the  Court : 

This  is  a  petition  for  a  mandamus  by  Charles  A.  Dupee  and 
others  against  the  State  Auditor  to  compel  him  to  issue  to  the 
petitioners  "a  permit  to  organize"  a  bank  in  the  city  of  Chicago, 

32—127  Ilili. 
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which  has  a  population  of  more  than  ten  thousand  persons, 
under  "An  Act  concerning  corporations  with  banking  powers," 
passed  by  the  Legislature  of  Illinois,  and  approved  June  16, 
1887.     (Laws  of  Illinois  of  1887,  page  89). 

The  Auditor  refused  to  grant  permission  to  organize  under 
the  Act  upon  two  grounds  as  set  up  in  his  answer  to  the  peti- 
tion. The  first  ground  is  that  the  Act  in  question  does  not 
apply  to  cities  having  a  greater  population  than  ten  thousand ; 
the  second  is,  that  the  provision  of  the  act  in  regard  to  the 
liability  of  the  stockholders  is  unconstitutional. 

We  think  that  both  the  reasons  assigned  for  the  refusal  are 
insufficient,  and  that  the  permission  applied  for  should  have 
been  granted. 

The  contention  that  no  bank  can  be  organized  in  any  city, 
whose  population  exceeds  ten  thousand,  is  based  upon  the 
first  clause  of  section  11  of  the  Act,  which  reads  as  follows: 
"Associations  may  be  organized  under  this  act  in  incorporated 
towns,  \dllages  or  cities  of  not  to  exceed  five  thousand  popu- 
lation with  a  capital  stock  of  not  less  than  $25,000.00,  and 
in  all  cities,  villages  or  incorporated  towns  of  not  to  exceed 
ten  thousand  population  with  a  capital  stock  of  not  less  than 
$50,000.00."  Evidently  the  design  of  this  clause  was  to  fix 
a  minimum  of  capital  for  towns,  cities  and  villages  having  a 
certain  designated  amount  of  population,  but,  when  considered 
in  connection  with  the  rest  of  the  act,  it  does  not  restrict  the 
organization  of  banks  to  towns^  cities  and  villages,  whose 
population  does  not  exceed  ten  thousand. 

The  first  ten  sections  of  the  act  are  general  in  their  nature, 
and  express  a  general  intention  on  the  part  of  the  Legislature 
to  provide  for  the  formation  of  banks  and  banking  associations 
anywhere  in  the  state,  in  cities  having  a  population  greater 
than  ten  thousand,  as  well  as  in  those  having  a  less  population. 

The  first  section  says:  "it  shall  be  lawful  to  form  banks 
and  banking  associations  for  the  purpose  of  discount  and  de- 
posit," etc.     Here  is  no  designation  of  particular  cities  to 


Digitized  by  VjOOQIC 


DuPEB  et  al,  V,  Swigert.  499 

Opinion  of  the  Ck>iirt. 

which  the  formation  of  banks  is  to  be  confined.  If  the  con- 
struction contended  for  be  correct,  the  first  section  would  have 
said :  "it  shall  be  lawful  to  form  banks  and  banking  associa- 
tions for  the  purpose  of  discount  and  deposit,  etc.,  in  the  towns, 
cities  and  villages  haviug  the  amount  of  population  hereinafter 
designated." 

Again,  section  one  provides  "that  on  a  ratification  of  this 
act  by  a  vote  of  the  people  in  accordance  with  the  constitution 
of  this  state,  it  shall  be  lawful  to  form  banks  and  banking 
associations,"  etc.  The  provision  of  the  constitution  here  re- 
ferred to  is  Section  5  of  article  11,  which  directs  that  no  act 
of  the  General  Assembly,  authorizing  associations  with  bank- 
ing powers,  shall  go  into  effect,  "unless  the  same  shall  be 
submitted  to  a  vote  of  the  people  at  the  general  election  next 
succeeding  the  passage  of  the  same,  and  be  approved  by  a  ma- 
jority of  all  the  votes  cast  at  such  election  for  or  against  such 
law."  There  can  be  no  doubt  that  the  "vote  of  the  people" 
contemplated  by  this  provision  of  the  constitution  is  the  vote 
of  the  people  of  the  whole  state,  and  not  of  particular  locali- 
ties in  the  state.  In  other  words,  any  statute,  which  author- 
izes the  formation  of  banking  corporations,  must  be  approved 
by  the  votes  of  the  people  of  the  state  at  large.  It  follows 
that  the  intention  of  the  Legislature  to  submit  the  act  of  June 
16, 1887,  to  the  votes  of  the  people  of  the  whole  state  is  man- 
ifested by  the  language  used  in  the  first  section  of  the  act* 
The  petition  in  this  case  avers,  and  the  answer  admits,  that 
the  act  in  question  has  been  ratified  by  the  votes  of  the  people 
of  the  whole  state. 

But  why  ask  all  the  people  of  the  state  to  vote  upon  a  meas- 
ure which  could  only  interest  a  part  of  the  people  ?  If  the  law 
under  consideration  was  only  to  be  in  force  in  cities,  whose 
population  should  not  exceed  ten  thousand,  why  submit  the 
question  of  its  adoption  to  the  large  body  of  people  living  in 
cities  having  a  greater  population  than  ten  thousand?  The 
latter  could  have  no  special  interest  in  the  organization  of 
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banks  of  discount  and  deposit  in  cities  having  a  population  of 
only  ten  thousand  or  less.  It  might  be  otherwise  if  the  banks 
to  be  formed  were  to  be  banks  of  issue,  but  the  act  in  question 
confers  no  power  to  issue  bills  to  circulate  as  money. 

Section  5  of  article  11  of  the  constitution  unquestionably 
contemplated  that  the  banking  acts,  which  were  thereby  re- 
quired to  be  submitted  to  the  votes  of  the  people  of  the  state, 
should  be  acts  sufficiently  general  in  their  character  to  be  of 
interest  to  all  the  people  of  the  state  and  to  be  applicable  in 
aJl  parts  of  the  state.  That  the  intention  of  the  legislature 
in  the  passage  of  the  act  of  June  16,  1887,  was  to  make  its 
provisions  general  enough  to  apply  to  cities  having  a  greater 
population  than  ten  thousand,  as  well  as  to  those  having  a 
less  population,  is  apparent  from  the  provision  made  in  sec- 
tion one  of  the  act  for  its  ratification  by  a  vote  of  the  people 
in  accordance  with  section  5  of  article  11  of  the  constitution. 

Section  2  of  the  Act  provides  that  "when  any  association 
of  persons  desire  to  avail  themselves  of  the  provisions  of  this 
act,  they  may  apply  to  the  auditor  for  permission  to  organize, 
stating  their  place  of  business,"  etc.  What  language  could 
be  more  general  than  this  ?  Those  desiring  to  organize  are 
not  required  to  state  in  what  city,  town  or  village,  having 
a  population  of  ten  thousand  or  less,  their  place  of  business 
may  be  located.  They  are  required  to  state  their  place  of 
business,  whether  it  be  in  a  city  containing  a  greater  or  a  less 
population  than  ten  thousand.  The  "association  of  persons/* 
which  is  authorized  to  apply  for  permission  to  organize,  is 
*'any  association  of  persons,"  whether  living  in  a  city  of  one 
hundred  thousand  inhabitants,  or  in  a  city  of  only  ten  thou- 
sand inhabitants. 

The  third  section  provides  for  subscriptions  to  the  capital 
stock  and  for  the  election  of  directors ;  the  fourth,  for  the  organi- 
zation of  the  board  of  directors,  the  appointment  of  officers,  fix- 
ing salaries,  making  by-laws,  taking  by  the  directors  of  an  oath 
prescribed  by  the  Auditor,  keeping  books  of  record  and  fur- 
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nisbing  copies  of  the  same  and  lists  of  the  stockholders  to  the 
auditor,  etc. ;  the  fifth  section  provides  for  an  examination  by 
the  auditor  into  the  affairs  of  the  bank  after  the  directors  have 
organized  and  the  capital  stock  has  all  been  paid  in,  for  the 
issuance  of  the  Auditor's  certificate  under  seal  authorizing  the 
association  to  commence  business,  for  the  recording  of  said 
certificate  which  is  made  evidence  in  aU  courts  of  the  existence 
and  authority  of  the  corporation  to  do  business,  which  said 
fifth  section  closes  with  the  following  words :  "Upon  the  record- 
ing of  said  certificate  and  permit  said  bank  shall  be  deemed 
fully  organized  and  may  proceed  to  business;"  the  sixth  sec- 
tion provides  for  the  liability  of  the  shareholders ;  the  seventh, 
for  the  making  under  oath  and  publication  of  quarterly  reports 
to  the  auditor  as  to  the  resources  and  liabilities  of  the  bank ; 
the  eighth  section  provides  for  examinations  by  the  auditor 
into  the  affairs  of  the  bank  at  least  once  in  each  year  or  of- 
tener  together  with  power  to  examine  the  oflBcers,  agents,  etc., 
under  oath ;  the  ninth  section  provides  that  associations  under 
the  act  may  be  bodies  corporate  and  politic  with  power  to  sue 
and  be  sued,  to  have  a  common  seal,  to  own  real  estate  neces- 
sary to  be  used  in  carrying  on  business,  etc. ;  the  tenth  sec- 
tion fixes  the  limit  to  which  the  association  shall  be  confined 
in  lending  its  funds,  etc. 

It  will  thus  be  seen  that,  before  the  eleventh  section  is 
reached,  the  first  ten  sections  provide  in  general  terms  for  the 
organization  of  banks,  and  prescribe  all  the  machinery  for  such 
organization.  "Where  a  general  intention  is  expressed,  and 
the  act  also  expresses  a  particular  intention  incompatible  with 
the  general  intention,  the  particular  intention  is  to  be  con- 
strued in  the  nature  of'  an  exception."  (Potter's  Dwarris* 
Stat.  p.  117).  A  general  intention  to  permit  the  organization 
of  banks  in  all  the  cities  of  the  State  is  expressed  in  the  first 
ten  sections,  and  if  any  particular  intention  is  expressed  in 
the  first  clause  of  section  11,  which  is  incompatible  with  such 
general  intention,  it  is  to  be  construed  as  an  exception  thereto. 
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The  words  of  section  11  as  above  quoted  are  words  of  limitation 
and  restriction,  and  not  words  of  grant.  But  the  limitation 
has  reference  to  the  capital  stock,  and  not  to  the  location  of 
the  bank. 

The  clause,  in  which  the  words  of  limitation  occur,  does  not 
restrict  all  the  previous  provisions  of  the  act  to  the  organiza- 
tion of  banks  in  towns,  cities  or  villages,  whose  population 
does  not  exceed  ten  thousand ;  but  its  meaning  is,  that  banks 
organized  in  towns,  villages  or  cities,  whose  population  does 
not  exceed  five  thousand,  must  have  a  minimum  capital  of  at 
least  $25,000.00,  and  that  banks  organized  in  towns,  cities  or 
villages,  whose  population  is  in  excess  of  five  thousand  but 
does  not  exceed  ten  thousand,  must  have  a  minimum  capital 
of  at  least  $50,000.00 ;  while  banks  organized  in  towns,  cities 
or  villages,  whose  population  is  more  than  ten  thousand,  are 
not  required  to  have  any  specified  amount  of  capital.  Banks 
are  thus  divided  by  this  restrictive  clause  into  three  classes, 
each  distinguished  from  the  others  by  the  amount  of  popula- 
tion of  the  town,  city  or  village  where  it  is  located,  and  by  the 
nature  of  the  provision  made  for  it  upon  the  subject  of  capital 
stock. 

Whether  the  classification  here  indicated  be  a  classification 
of  banks,  based  upon  the  amount  of  population  in  the  places 
of  their  location  and  upon  the  amount  of  capital  paid  into 
their  treasuries,  or  a  classification  of  towns,  cities  and  villages, 
upon  the  basis  of  differences  in  population  and  differences  in 
the  character  of  the  banks  which  do  business  in  them,  in  either 
case  the  part  of  the  act,  which  provides  for  such  classification, 
is  obnoxious  to  the  constitutional  prohibition  against  special 
legislation.  The  classification  is  purely  arbitrary,  and  has  no 
foundation  in  reason  or  justice.  There  are  no  material  dis- 
tinctions between  the  things  classified,  and  it  is  entirely  feas- 
ible to  apply  to  them  all  a  single  uniform  rule. 

Any  considerations,  which  would  make  it  wise  or  proper  to 
restrict  a  bank  in  a  city  of  five  thousand  inhabitants  to  a 
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minimam  amount  of  capital,  would  make  it  equally  wise  or 
proper  to  apply  such  restriction  to  a  bank  in  a  city  of  larger 
population.  If  persons  living  in  a  city,  whose  population  is 
more  than  ten  thousand,  have  the  right  to  organize  banks 
without  restriction  or  limitation  as  to  the  amount  of  capital 
to  be  paid  in,  there  is  no  reason  why  the  same  right  should 
not  be  exercised  by  persons  living  in  cities,  whose  population 
is  only  ten  thousand,  or  five  thousand.  The  charter  will  in- 
form the  public  what  the  amount  of  capital  is,  and;  if  it  is  all 
paid  in  as  provided  in  the  charter,  the  public  is  protected,  so 
far  as  that  matter  is  concerned. 

By  the  first  clause  of  section  11  the  privilege  of  doing,  a 
certain  kind  of  business  is  subjected  to  conditions,  which  have 
no  other  basis  than  the  mere  accident  of  residence ;  men,  who 
live  in  a  place  of  a  certain  size,  are  permitted  to  organize  a 
banking  corporation  if  they  comply  with  certain  terms,  while 
men,  who  live  in  a  place  of  a  different  size,  may  so  organize 
without  the  imposition  of  any  terms.  This  is  special  legisla- 
tion of  a  most  serious  and  unjust  character. 

But  it  does  not  follow,  that  the  whole  act  must  fail,  because 
the  restriction  thus  contained  in  section  11  is  unconstitutional. 
Whether  or  not  an  unconstitutional  clause  or  section  can  be 
taken  out  of  an  act,  so  as  to  permit  the  other  clauses  and 
sections  to  continue  in  force,  will  depend  upon  the  relations 
of  the  former  to  the  latter.  If  the  rejected  clause  or  section 
is  so  independent  of  the  other  provisions,  that,  without  it,  the 
latter  are  complete  and  fully  capable  of  execution,  the  act  will 
be  "construed  the  same  as  if  the  void  part  had  never  been 
inserted."  (Myers  v.  People,  67  HI.  503  ;  People  v.  Hazelwood, 
116  id.  326;  Cooley's  Cons.  Lim.  pp.  177-179.) 

A  careful  inspection  of  the  banking  act  of  June  16,  1887, 
will  show  that  the  restrictive  provision,  which  fixes  the  mini- 
mum amount  of  capital  stock  for  banks  in  certain  towns,  vil- 
lages and  cities,  is  not  necessary  to  the  symmetry  or  perfection 
of  the  balance  of  the  act.     It  is  not  so  connected  with  or 
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dependent  upon,  either  the  other  sections,  or  the  remaining 
portion  of  section  11,  that  it  can  not  be  eliminated  without 
interfering  with  their  force  and  effect. 

If  the  first  clause  of  section  11,  as  above  quoted,  and  the 
word,  "and,"  which  follows  it,  and  also  the  clause,  which  reads 
thus:  "if  the  reduction  should  not  bring  the  capital  below 
the  provision  of  this  section;"  be  stricken  frcJm  section  11,  it 
will  be  a  complete  section  in  itself,  and  will  read  as  follows : 
"Should  the  capital  of  any  bank  organized  under  this  act  be- 
come impaired,  the  Auditor  shall  give  notice  to  the  president 
to  have  the  impairment  made  good  by  assessment  of  the  stock- 
holders or  a  reduction  of  the  capital  stock  of  such  bank ;  and 
if  the  capital  stock  of  said  bank  shall  remain  impaired  for 
thirty  days  after  notice  by  the  Auditor, 'he  shall  have  power, 
and  it  is  hereby  made  his  duty,  to  enter  suit  against  each 
stockholder  in  the  name  of  the  People  of  the  State  of  Illinois," 
etc.  We  are,  therefore,  of  the  opinion  that  the  clause  in  ques- 
tion, and  the  words  following  it,  as  above  specified,  should  be 
rejected  as  being  unconstitutional  and  void,  and  that  the  bal- 
ance of  the  Act  should  be  permitted  to  stand  subject  to  the 
change  and  qualification  hereafter  indicated. 

The  second  ground,  upon  which  the  auditor  refused  to  issue 
to  petitioners  the  "permit  to  organize"  provided  for  in  the 
second  section  of  the  Act,  is  the  unconstitutionality  of  the  fii'st 
clause  in  section  six.  That  clause  reads  as  follows:  "The 
shareholders  of  each  association  formed  under  the  provisions 
of  this  act  shall  be  held  individually  responsible  equally  and 
ratably,  and  not  one  for  the  other,  for  all  contracts,  debts  and 
engagements  of  such  person  or  association  to  the  extent  of  the 
amount  of  their  stock  therein  at  the  par  value  thereof,  in  ad- 
dition to  the  amount  invested  in  such  shares." 

Under  this  provision,  as  we  understand  it,  a  claim  against 
a  bank  must  be  apportioned  ratably  among  the  stockholders ; 
each  stockholder  is  liable  only  for  his  ratable  share  and  no 
more ;  the  owner  of  such  claim  must  sue  each  stockTiolder  for 
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the  latter's  ratable  proportion,  and,  if  one  of  the  stockholders 
is  insolvent,  his  share  can  not  be  collected  of  the  other  stock- 
holders, but  the  creditor  must  lose  it. 

The  clause  of  section  6  of  the  act,  as  thus  interpreted,  is  in 
conflict  with  section  6  of  article  11  of  the  constitution,  which 
is  as  follows :  "Every  stockholder  in  a  banking  corporation 
or  institution  shall  be  individually  responsible  and  liable  to 
its  creditors,  over  and  above  the  amount  of  stock  by  him  or 
her  held,  to  an  amount  equal  to  his  or  her  respective  shares 
so  held,  for  all  its  liabilities  accruing  wliile  he  or  she  remains 
such  stockholder."  Under  the  section  of  the  constitution  thus 
quoted,  every  stockholder  is  liable  for  the  debts  of  the  bank 
to  an  amount  equal  to  twice  the  amount  of  stock  held  by  him, 
and  may  be  sued  for  such  amount  by  any  creditor,  whose 
claim  is  large  enough  to  cover  it ;  the  question  of  contribution 
must  be  settled  between  the  stockholders  themselves. 

But  the  elimination  of  the  first  clause  of  section  6  of  the 
act  by  reason  of  its  unconstitutionality  will  not  render  the 
remaining  provisions  incapable  of  execution.  Section  6  of 
article  11  of  the  constitution  must  be  substituted  for  the  first 
clause  of  section  6  of  the  Act,  and  must  be  regarded  as  being 
a  part  of  the  Act  itself,  and  as  bearing  the  same  relation, 
whether  of  dependence  or  independence,  to  the  balance  of  the 
law,  as  would  be  sustained  by  the  unconstitutional  clause,  if 
it  were  permitted  to  stand. 

The  constitutional  provision  in  regard  to  the  liabilities  of 
stockholders  in  banking  institutions  is  a  self-executing  provi- 
sion, and  needs  no  legislation  to  enforce  it.  Being  a  part  of 
the  organic  law,  it  requires  no  popular  election  to  make  its 
eflPect  more  binding.  No  banking  Act  can  go  into  operation 
in  this  state  of  which  the  constitutional  provision  in  question 
shall  not  be  a  part.  By  virtue  of  the  inherent  power  of  the 
constitution  itself,  such  provision  is  grafted  into  every  bank- 
ing law,  which  is  passed  by  the  legislature  or  submitted  to 
the  votes  of  the  people.    This  doctrine  was  announced  by  the 
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Supreme  Court  of  the  United  States  in  East  St.  Louis  v.  Amy, 
120  U.  S.  600,  and  followed  by  this  court  in  City  of  East 
St.  Louis  V.  The  People,  124  111.  655.  Accordingly  the  liability 
of  the  stockholders  under  the  act  of  June  16, 1887,  is  such  as 
is  fixed  by  the  constitution ;  and  that  part  of  the  Act  which 
attempts  to  establish  a  difiFerent  liability  from  the  one  named 
in  the  constitution,  is  void. 

The  writ  of  mandamus  will  be  awarded  in  accordance  with 
the  prayer  of  the  petitioners.  j^^^  granted. 

Mr.  Justice  Bailey,  dissenting : 

I  fully  concur  in  the  opinion  of  Mr.  Justice  Maoruder,  ex- 
cept so  far  as  it  assumes  to  pass  upon  the  constitutionality 
of  those  provisions  of  section  eleven  of  the  act  fixing  the  min- 
imum amount  of  the  capital  stock  of  banking  corporations  in 
towns,  villages  and  cities  having  a  population  of  not  exceed- 
ing five  thousand,  and  also  in  those  having  a  population  not 
exceeding  ten  thousand,  and  holding  those  provisions  to  be 
unconstitutional.  The  opinion  holds,  and  I  think  correctly, 
that  it  is  the  general  scope  and  intention  of  the  act,  to  permit 
the  organization  of  banking  corporations  in  all  towns,  villages 
and  cities  in  the  State,  irrespective  of  their  population,  and 
that  the  provisions  of  section  eleven  must  be  construed  as 
words  of  limitation  and  restriction  and  not  words  of  grant. 
Those  provisions  must  therefore  be  held  to  relate  solely  to 
communities  having  only  the  population  therein  specified,  and 
they  can  therefore  have  no  application  to  cities  having  a  popu- 
lation exceeding  ten  thousand. 

The  present  case  involves  the  application  of  the  act  to  the 
organization  of  a  banking  corporation  in  the  city  of  Chicago, 
having  a  population  much  larger  than  that  specified  in  section 
eleven.  The  provisions  of  that  section  have  therefore  no  ap- 
plication, and  BO  long  as  the  residue  of  the  act  inay  be  held 
valid  even  though  section  eleven  should  be  held  unconstitu- 
tional, the  question  of  the  unconstitutionality  of  that  section 
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can  be  of  no  materiality  in  deciding  the  case  before  us.  The 
relators  are  no  more  entitled  to  the  writ  of  mandamus  upon 
one  view  of  that  question  than  upon  the  other.  When  the 
question  of  the  constitutionality  of  that  section  arises  in  a  case 
involving  the  organization  of  banking  corporations  in  any  of 
the  towns,  villages  or  cities  specified  in  section  eleven  with  a 
capital  less  than  the  minimum  therein  prescribed,  it  will  be 
time  enough  to  determine  whether  the  limitations  prescribed 
in  that  section  are  invalid  or  not. 

Though  unable,  to  the  extent  above  indicated,  to  yield  my 
assent  to  the  opinion  of  Mr.  Justice  Magriider,  I  concur  in 
his  conclusion  that  a  peremptory  writ  of  mandamus  should  be 
awarded. 

Craig,  C.  J.,  and  Shope,  J.,  dissenting. 

Mr.  Justice  Baker:  I  concur  in  the  views  expressed  by 
Mr.  Justice  Bailet. 


Alfred  Gannon 


V. 


The  People  op  the  State  op  Illinois.  J|^  v 

Filed  at  ML  Vernon  April  5, 1S89, 

1.  GbiminaIi  liAW— finding  a  new  indictment — to  obviate  defects  in  the 
originaL  Where  defects  are  found  in  an  indictment,  it  is  proper  to  ap- 
ply  to  the  grand  jury,  and  have  that  body  return  a  new  one,  avoiding 
the  defects  in  the  first ;  and  it  is  no  good  ground  of  abatement  that  the 
former  has  not  been  actually  discontinued  when  the  latter  is  returned. 

2.  Same— reasonable  doubt.  In  a  criminal  case,  the  court,  for  the 
prosecution,  told  the  jury  to  give  the  prisoner  "the  benefit  of  any  rea- 
sonable doubt  arising  out  of  the  evidence  in  the  case :"  Held,  that  there 
was  no  error  in  confining  the  reasonable  doubt  to  such  as  should  arise 
from  a  consideration  of  all  the  evidence. 
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3.  Same  —  inferences  and  preaumpHona  —  of  instructions  in  respect 
thereto.  On  a  trial  for  murder,  the  defendant  asked  the  court  to  in- 
struct, that  "while  circumstantial  evidence  is  le^al  and  proper  evidence 
in  criminal  cases,  yet  no  inferences  or  presumptions  should  be  indulged 
in  by  a  jury,  that  do  not,  in  their  minds,  necessarily  arise  from  circum- 
stances proved,"  etc.:  Held,  that  the  vice  of  the  instruction  was  the 
use  of  the  word  "necessarily,"  and  that  it  was  properly  refused. 

4.  On  a  prosecution  for  murder,  where  the  evidence  was  circum- 
stantial, the  defendant  asked  the  court  to  instruct  the  jury  as  follows : 
"And  if  it  is  possible  to  account  for  the  death  of  the  deceased  upon  any 
reasonable  hypothesis  other  than  that  of  the  guilt  of  the  defendant, 
then  it  is  your  duty,  as  jurymen,  to  so  account  for  it,  and  find  the  de- 
fendant not  guilty," — ^whioh  the  court  refused,  but  it  was  held  that  the 
refusal  worked  no  injury  to  the  defendant,  because  such  instruction 
was  substantially  embodied  in  several  others. 

5.  Same — twice  in  jeopardy — requisites  of  the  plea,  A  special  plea  to 
an  indictment  of  a  former  jeopardy  must  show  how  and  in  what  man- 
ner the  prisoner  was  put  in  jeopardy. 

6.  Same — new  trial  granted— ^former  conviction  no  bar.  If  a  new  trial 
is  granted  on  the  defendant's  application  in  a  criminal  case,  the  trial 
will  not  be  a  bar  to  a  second  trial  on  the  same  or  an  amended  indict- 
ment. 

7.  Same — calling  on  defendant  before  sentence.  While  it  is  the  better 
practice  to  call  upon  the  defendant  to  say  why  he  should  not  be  sen- 
tenced, yet  the  omission  to  do  so  is  no  ground  for  a  reversal  in  any  case. 

8.  Same— facts  sustaining  conviction  for  murder.  In  this  case,  the 
evidence,  which  is  chiefly  circumstantial,  is  reviewed  by  the  court,  and 
held  sufficient  to  sustain  a  verdict  of  murder  against  the  accused. 

9.  EvEDENOE  —  Hrcujnstantial,  Circumstantial  evidence  is  of  two 
kinds,  viz.:  Certain,  or  that  from  which  the  conclusion  in  question 
necessarily  follows ;  and  uncertain,  or  that  from  which  the  conclusion 
does  not  necessarily  follow,  but  is  probable,  only,  and  is  obtained  by 
a  process  of  reasoning. 

10.  Same — in  criminal  case  —  exclarhation  of  another  in  presence  of 
accused.  On  the  trial  of  one  for  the  alleged  murder  of  his  step-son,  it 
appeared  that  the  accused  and  the  boy  went  away  from  their  home  to- 
gether. On  the  return  of  the  accused  to  the  house  he  found  his  wife's 
brother  there.  The  two  walked  away  in  company,  and  came  upon  the 
dead  body  of  the  boy.  The  accused  and  his  brother-in-law  came  back 
together,  the  latter  going  into  the  house  and  informing  his  sister  that 
her  boy  was  drowned,  whereupon  the  mother  exclaimed :  "I  knew  it, 
I  knew  it;  my  heart  has  ached  for  two  hours.  Oh ,  Alfred  !"--the  accused. 
At  this  point,  the  latter,  who  was  lingering  behind,  but  In  hearing, 
dodged  into  the  house  and  caught  his  wife,  and  told  her  to  "hush,  not 
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take  on.*'  It  was  held,  the  exclamation  of  the  mother  was  admissible 
in  evidence,  as  giving  character  to  the  conduct  and  the  cautionary 
words  of  the  accused. 

11.  Same — conversation  bettceen  husband  and  wife.  While  the  law 
will  not  permit  husband  and  wife  to  testify  as  to  their  confidential 
communications  with  each  other,  yet  a  third  person  hearing  a  conver- 
sation between  husband  and  wife  may  give  evidence  of  it. 

12.  Pbactige — improper  remarks  of  counsel  to  jury — time  to  object — 
bill  of  exceptions.  If  a  partj  desires  to  assign  for  error  improper  re- 
marks of  counsel  to  a  jury,  against  one  tried  for  murder,  or  the  ruling 
of  the  court  in  giving  or  refusing  instructions  in  regard  to  such  re- 
marks, he  must  object  at  the  time  to  the  improper  utterances,  and  take 
an  exception,  and  such  objection  and  exception  must  be  preserved  in 
the  bill  of  exceptions.  A  copy  of  counsel's  speech  is  no  part  of  the 
record. 

13.  Absionhent  op  brbob— of  that  which  is  favorable  to  the  party 
complaining.  A  defendant  in  a  criminal  case  can  not  assign  for  error 
the  giving  of  an  instruction  more  favorable  to  him  than  he  was  entitled 
to.  On  the  trial  of  one  for  murder,  the  court  instructed  the  jury,  for 
the  People,  defining  voluntary  and  involuntary  manslaughter.  The 
jury  found  the  defendant  guilty  of  murder.  It  was  held,  that  the  in- 
struction could  have  had  no  injurious  effect. 

14.  Ikstbuction — must  have  some  basis  in  the  record.  lustructions 
must  be  based  upon  the  evidence,  and  Instructions  based  upon  the  sup- 
posed remarks  of  counsel,  about  which  the  record  is  entirely  silent,  and 
to  which  the  bill  of  exceptions  makes  no  reference,  will  not  be  con- 
sidered by  this  court. 

Writ  of  Error  to  the  Circuit  Court  of  Payette  county ;  the 
Hon.  Jesse  J.  Phillips,  Judge,  presiding. 

Mr.  P.  M.  GuiNN,  and  Messrs.  Henry  &  Poukb,  for  the  plain- 
tiff in  error : 

The  want  of  any  notice  is  a  circumstance  in  favor  of  inno- 
cence, dough  V.  State,  7  Neb.  320 ;  Mills  on  Circumstantial 
Evidence,  43. 

The  court  erred  in  allowing  proof  of  the  wife's  declarations. 
When  informed  that  her  boy  was  drowned,  she  exclaimed,  "I 
knew  it,  I  knew  it ;  my  heart  has  ached  for  two  hours.  Oh, 
Alfred!"  His  reply  was,  "Hush,  not  to  take  on."  As  to  the 
improper  remarks  and  utterances  of  counsel  for  the  prosecu- 
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tion,  see  Combs  v.  State,  75  Ind.  215;  Cartwright  v.  State,  16 
Texas,  473 ;  State  v.  King,  64  Mo.  591 ;  State  v.  Lee,  66  id.  165  ; 
Yoe  V.  People,  49  HI.  410 ;  Dickinson  v.  Bmke,  25  Ga.  228. 

The  court  should  have  instructed  the  jury  to  disregard  such 
remarks.     Kennedy  v.  People,  40  111.  488. 

The  court  erred  in  giving  the  instruction  defining  voluntary 
and  involuntary  manslaughter.  The  accused  should  have  beea 
convicted  of  murder,  or  acquitted.  There  was  no  evidence  to 
support  the  instruction.  State  v.  Mahly,  Am.  Crim.  Bep.  183 ; 
58  Mo.  315;  State  v.  Alexander,  66  id.  148;  Fram  v.  Hilter- 
braTid,  45  id.  131. 

The  court  erred  in  giving  the  third  instruction.  It  is  ab- 
struse and  argumentative.  (Dunn  v.  People,  109  Dl.  644.) 
We  do  not  think,  to  justify  a  verdict  of  not  guilty,  a  doubt 
must  arise  out  of  the  evidence.  The  doubt  may  arise  from  a 
want  of  evidence. 

The  court  ought  not  to  have  put  the  plaintiff  on  trial  a 
second  time. 

Mr.  George  Hunt,  Attorney  General,  and  Mr.  James  M. 
Alberts,  State's  Attorney,  for  the  People : 

The  two  juries  have  passed  upon  the  evidence.  The  rule  is, 
not  to  set  aside  a  verdict  unless  it  is  clearly  wrong.  Bassett's 
Crim.  PI.  and  Pr.  (2d  ed.)  524 ;  Monc.  Crim.  Law,  sec.  9 ; 
Wharton's  Crim.  PI.  and  Pr.  (8th  ed.)  813. 

A  third  person  who  happens  to  overhear  a  confidential  com- 
munication between  ^  husband  and  wife,  may  be  examined  as 
to  such  conversation.    Wharton's  Crim.  Ev.  (8th  ed.)  sec.  398. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

PlaintiflP  in  error  was  indicted  for  the  murder,  on  April  5, 
1886,  of  Hansbrough  McCaslin  in  the  county  of  Fayette.  The 
indictment  contains  two  counts.  The  first  count  charges  the 
prisoner  with  having  strangled  the  deceased ;  the  second  count 
charges  him  with  having  cast,  thrown  and  pushed  the  deceased 
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into  a  creek  or  pond  of  water,  whereby  he  was  choked,  sufiFo- 
cated  and  drowned.  The  trial  took  place  in  March,  1888, 
before  the  Circuit  Court  of  Fayette  County,  and  resulted  in  the 
finding  of  a  verdict  of  guilty.  The  jury,  by  their  verdict,  fixed 
the  punishment  at  imprisonment  in  the  penitentiary  for  a 
period  of  twenty  years.  Judgment  was  rendered  on  the  ver- 
dict, and  plaintiff  in  error  prosecutes  his  writ  of  error  from 
this  court. 

It  is  assigned  as  error,  that  the  verdict  is  not  sustained  by 
the  evidence,  which  is  entirely  circumstantial  in  its  character. 

The  deceased,  Hansbrough  McCaslin,  was  a  boy,  between 
six  and  seven  years  old  at  the  time  of  his  death,  and  was  the 
child  of  Ann  Gannon,  the  wife  of  plaintiff  in  error.  He  was 
familiarly  called  "Hank,"  and  appears  to  have  been  an  illegiti- 
mate child.  On  November  1, 1885,  plaintiff  in  error,  being  then 
not  over  twenty-four  years  of  age,  married  Ann  McCaslin,  the 
mother  of  this  boy,  who  is  said  by  the  witnesses  to  have  been 
between  five  and  six  years  old  at  the  time  of  the  marriage. 
Sometime  in  February,  1886,  plaintiff  in  error,  with  his  wife 
and  her  boy,  took  up  his  abode  in  a  log  house,  containing  one 
room,  situated  about  200  yards  east  of  Ramsey  Creek  in  Fay- 
ette county,  and  in  a  field  of  ten  or  twelve  acres  of  cleared  land. 

On  the  morning  of  April  5,  1886,  at  half  past  eight  o'clock, 
plaintiff  in  error  went  with  the  boy  from  the  house  down  to  the 
creek  for  the  ostensible  purpose  of  fishing,  leaving  his  wife 
alone  at  the  house.  He  returned  to  the  house  on  horseback 
without  the  boy  at  about  twelve  o'clock,  making  no  inquiry,  as 
to  whether  his  stepson  had  returned,  and  no  remark  as  to  his 
absence.  There  is  no  living  witness,  except  himself,  of  what 
took  place  between  him  and  the  boy,  while  he  was  gone.  Upon 
his  return  he  found  his  wife's  brother,  Benjamin  F.  McCaslin, 
in  the  house.  The  latter  had  arrived  on  horseback  about  fifteen 
or  twenty  minutes  before  Gannon's  return,  had  tied  his  horse 
to  the  fence  outside  of  the  yard,  and  w^as  sitting  in  the  room 
with  his  sister.     Upon  coming  up,  Gannon  laughingly  asked 
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his  wife,  if  he  could  "get  dinner  and  his  horse  fed."  "She  told 
him,  that  she  supposed  he  could."  He  and  his  brother-in-law 
at  once  went  to  the  stable  with  their  horses.  When  they  came 
back  into  the  house,  his  wife  asked  him  where  the  fire  shovel 
was,  that  he  had  taken  away  "in  the  morning  with  fire  to  set 
(on  fire)  some  log  heaps  that  he  was  burning."  He  replied, 
that  he  had  left  it  at  the  creek  and  "told  the  boy  to  bring  it 
when  he  came  up."  He  asked  his  wife,  who  was  cooking  the 
dinner,  if  he  would  have  time,  before  dinner  was  ready,  to  go 
out  and  mend  up  some  log  heaps.  She  told  him  that  he  could 
go,  if  he  did  not  stay  too  long.  He  then  invited  his  brother- 
in-law  to  go  with  him  to  see  his  "corn  ground,"  and  they 
walked  out  together.  They  passed  two  log  heaps.  McGaslin, 
who  appeared  to  be  uneasy  about  the  non-appearance  of  his 
nephew,  looked  down  the  creek  to  see  if  the  boy  came.  He 
asked  Gannon  where  he  had  left  the  boy,  "and  he  said  he  left 
him  down  below  there  fishing,  and  I  made  the  remark  'he 
hangs  on  well  for  a  little  fellow.' "  Gannon  then  proposed  that 
they  go  down  and  see  what  he  was  doing. 

They  crossed  the  fence  at  a  point  about  fifty  yards  from  the 
bank  of  the  creek,  went  westward  towards  the  bank,  and  then 
southward  down  the  creek,  about  one  hundred  yards.  Gannon 
remarked :  "that  creek  looks  awful,  looks  almost  like  a  river." 
They  discovered  the  boy's  clothes  on  the  ground.  When 
they  were  20  or  30  feet  north  of  the  clothes,  Gannon  said : 
"there  is  his  clothes  on  the  bank."  "He  appeared  to  be  some- 
what embarrassed  over  it."  They  passed  about  two  feet  east 
of  the  clothes,  and  southward  down  the  creek  39  feet,  as  was 
ascertained  by  a  subsequent  measurement.  Here  they  found 
the  lifeless  body  of  the  boy  in  the  water. 

A  tree  had  fallen  into  the  creek,  whose  roots  projected  above 
the  surface  of  the  water.  The  body,  which  was  totally  naked, 
had  been  caught  in  the  roots  and  was  supported  by  them,  so 
that  it  appeared  near  the  surface,  one  shoulder  being  above 
the  water.     Gannon  asked  McCaslin  if  he  could  get  the  body 
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out,  but  the  latter  declined  to  allow  it  to  be  touched,  saying 
that  a  coroner's  inquest  must  be  held.  Upon  being  told  this, 
Gannon  shed  tfears,  and  remarked  that  it  would  kill  his  wife. 

The  boy's  clothes — pants,  waist,  shoes,  stockings,  cap — ^lay 
upon  the  east  side  of  the  creek,  12 J  feet  east  of  the  edge  of  the 
water.  There  was  an  upper  bank,  with  an  abrupt  descent 
therefrom  to  the  sand  below,  before  coming  to  the  water.  Two 
fish  hooks  had  been  set.  One  fish  pole  had  been  stuck  into 
the  bank  at  a  point  directly  west  of  and  opposite  the  clothes. 
Twenty  feet  south  of  this,  another  fish  pole  had  been  stuck  into 
the  bank.  The  shovel  was  sticking  in  the  upper  bank  a  little 
below  the  clothing.  The  ground  was  soft  and  muddy.  The 
water  of  the  creek  was  muddy,  and  the  current  was  west  of 
the  place  where  the  body  was  found,  the  water  at  that  point 
being  comparatively  still. 

McCaslin  and  Gannon  went  back  to  the  house  together.  As 
they  entered  the  door,  Gannon  fell  back  a  little,  while  McCas- 
lin told  his  sister,  that  Hank  was  drowned.  McCaslin  says : 
"What  he  said  was  in  response,  I  presume,  to  what  his  wife 
said.  I  came  up  on  the  door-step.  *  *  *  i  told  her  that 
the  child  was  drowned ;  she  says  "I  knew  it,  I  knew  it ;  my 
heart  has  ached  for  two  hours.  Oh  Alfred,"  and,  at  that  point  he 
dodged  in  and  caught  her  and  told  her  to  *hu8h,  not  take  on.' " 
McCaslin  left  Gannon  with  his  wife,  and  went  after  two  neigh- 
bors. Fish  and  Williams,  who  were  mending  a  fence  at  the 
adjoining  farm.  Pish  and  Williams  went  to  the  creek,  exam- 
ined the  situation  and  surroundings,  took  the  body  from  the 
water,  put  some  of  the  clothes  upon  it,  carried  it  to  the  house, 
and  placed  it  in  the  mother's  lap.  Other  neighbors  went  to 
the  place  where  the  body  was  found,  and  made  examinations 
and  measurements  before  sun-down.  The  house  was  not  visi- 
ble from  the  point,  where  the  clothes  were  found,  on  account 
of  the  timber  and  brushwood,  which  intervened.  Some  20  or 
30  steps  away  from  the  clothes,  the  roof  of  the  house  might 
be  seen. 

33—127  iLli. 
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It  is  in  proof,  that  on  a  chilly,  rainy  day  in  th^  middle  of 
February,  the  plaintiff  in  error  drove  the  boy  out  or  the  house. 
This  occurred  in  the  morning  about  ten  o'clock.  Gannon  and 
another  brother-in-law,  named  Robert  McCaslin,  were  at  work, 
making  boards  about  200  yards  from  the  house,  but  in  sight  of 
the  door.  Gannon  made  two  trips  to  the  house.  During  one 
of  his  absences,  the  boy  was  with  his  uncle ;  he  had  on  pants 
and  a  waist,  was  bare-headed,  and  his  bare  toes  protruded 
from  his  shoes ;  he  began  to  shake  and  shiver,  and  wanted  to 
go  to  the  house,  but  wanted  his  uncle  to  go  with  him ;  he,  how- 
ever, went  alone ;  shortly  afterwards  he  came  back  to  his  uncle 
crying,  Gannon  standing  in  the  door- way  and  looking  at  him ; 
his  uncle  carried  him  to  Ramsey ;  he  remained  there  several 
days,  and  then  Gannon  came  after  him  and  took  him  back. 
Gannon  admits,  that,  on  that  morning  he  and  his  wife  had  had 
a  quarrel  about  some  other  woman.  While  denying,  that  he 
drove  the  boy  out,  he  says  that  he  told  his  wife  she  could  leave 
and  take  her  son  and  her  brother  with  her,  and  that  the  boy 
went  out  and  down  to  the  place  where  his  uncle  was.  Several 
witnesses  for  the  defense  testify,  that  they  never  witnessed  any 
acts  of  unkindness  on  the  part  of  plaintiff  in  error  towards 
the  boy. 

Plaintiff  in  error  says,  that  he  left  the  house  with  the  boy 
on  the  morning  of  the  latter's  death  at  about  half  past  eight 
o'clock ;  that  he  stopped  to  fix  two  log-heaps ;  that  he  may  have 
been  at  the  first  log-heap  a  half  an  hour  or  an  hour,  but  can 
not  tell  how  long  he  was  at  the  second ;  that  they  also  stopped 
to  get  bait  under  or  near  the  fence ;  that  the  boy  was  fishing 
with  the  north  pole  and  he  with  the  south  pole ;  that  he  left  his 
fishing  pole  at  about  ten  o'clock,  and  went  west  along  the  south 
side  of  the  fence,  mending  the  fence,  pulling  the  bushes  from 
a  slough  that  passed  under  the  fence,  etc. ;  that  he  caught  his 
horse,  which  was  in  the  enclosure  with  a  halter  on,  and  rode 
him  up  to  the  house ;  that,  when  he  left  the  fishing-place,  the 
boy  was  holding  the  north  pole,  fishing  with  it.  In  view  of  the 
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time  spent  at  the  log-heaps  before  ten  o'clock,  and  at  the  south 
fence  after  ten  o'clock,  it  is  apparent  that  very  little  time  could 
have  been  spent  in  fishing,  according  to  the  account  given  by 
the  prisoner  of  his  own  movements. 

The  theory  of  the  defense  is,  that,  after  his  step-father  left 
him,  the  boy  took  off  his  clothes  and  went  into  the  creek,  and 
was  drowned.  To  support  this  theory,  testimony  was  intro- 
duced to  show  that  the  boy  was  fond  of  going  into  the  water. 
This  testimony  consisted  mainly  of  the  statements  of  persons, 
who  had  seen  him  with  his  pants  rolled  up,  wading  in  a  ditch 
near  the  railroad  track,  and  in  a  pond  on  somebody's  premises. 

In  opposition  to  the  theory  of  the  defense,  it  was  shown  by 
the  prosecution,  that,  on  the  morning  of  April  5,  the  weather 
was  cold,  there  was  ice  in  the  sloughs,  the  snow  was  melting 
oflP,  and  the  creek  was  swollen  with  the  spring  floods.  Would 
a  boy  be  likely  to  attempt  to  swim  in  the  water  under  such  cir- 
cumstances ?  It  was  further  proven  by  the  state,  that  there 
were  tracks  leading  from  the  place,  where  the  clothes  were 
found,  to  the  water's  edge ;  that  these  were  shoe  tracks,  or  the* 
tracks  of  shod  feet ;  that  there  were  no  barefoot  tracks  from  the- 
clothes  to  the  water ;  that  the  ground  was  soft  enough  to  show 
such  tracks,  if  the  boy  had  taken  his  clothes  oflf  and  walked 
barefooted  to  the  creek ;  that  the  heavy  imprint  of  a  man's- 
boot  or  shoe  heels  was  in  the  sand  near  the  water's  edge,  and 
near  them  the  imprint  of  a  boy's  hand  and  fingers,  with  line* 
extended  therefrom  in  the  sand  for  about  two  feet,  as  though 
the  'boy  had  been  pushed  into  the  water,  or  had  struggled  to- 
get  from  the  water  and  had  been  pushed  back. 

When  the  body  was  found,  sediment  an  eighth  of  an  inch 
thick  had  settled  over  it,  except  "the  point  of  the  shoulder 
where  it  waved  out  of  the  water."  This  circumstance  would 
go  to  show  that  the  body  had  been  in  the  water  some  consider- 
able time.  The  place,  where  plaintiff  in  error  claims  to  have 
begun  mending  his  fence,  after  leaving  the  fishing  ground,  was 
only  distant  from  the  fish  poles  60  or  70  yards.  »  He  could 
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have  seen  the  deceased  if  the  latter  had  gone  to  the  house  to 
take  the  shovel  at  any  time  between  ten  o'clock  and  twelve 
o'clock.  He  did  not  go  back  to  the  fishing  place  on  the  bank 
of  the  angry  creek  to  discover  why  the  boy  staid  there  so  long. 
The  left  side  of  the  boy's  neck  was  found  to  be  purple,  and 
there  was  a  purple  place  six  or  seven  inches  long  on  the  left 
thigh. 

The  medical  witnesses,  whose  testimony  is  in  the  record,  did 
not  examine  the  body,  and  they  base  their  opinions  entirely 
upon  descriptions  of  the  body  as  given  by  others.  It  is  diffi- 
cult to  determine  from  what  they  say,  whether  the  discolora- 
tion was  the  effect  of  wounds  previously  received,  or  not.  It 
"would  seem  to  be  true,  however,  that  the  discoloration,  which 
proceeds  from  the  natural  decay  of  the  body,  does  not  disap- 
pear after  it  comes,  and  spreads  more  and  covers  a  larger  sur- 
face, than  does  the  discoloration  that  results  from  a  bruise. 
Thomas  H.  Patton,  who  examined  the  body  on  the  day  it  was 
found,  and  saw  the  purple  spots  on  the  thigh  and  left  side  of 
the  neck  and  part  of  the  jaw,  says  that  these  spots  on  the 
-cheek  or  jaw  had  passed  away  and  could  not  be  detected  on 
the  day  when  the  body  was  interred. 

The  prosecution  also  introduced  testimony  tending  to  show 
that,  on  the  afternoon  of  April  6  and  on  the  next  day,  the 
plaintiff  in  error  kept  close  by  the  side  of  his  wife,  and  pre- 
Tented  her  from  communicating  with  other  persons.  He  did 
not  allow  her  to  be  with  others  unless  he  was  present.  At 
night  when  his  wife  and  another  woman  lay  across  the  bed, 
he  lay  between  them,  although  there  was  another  bed  in  the 
room.  On  the  day  of  the  coroner's  inquest,  he  followed  his  wife 
to  the  part  of  the  yard  where  the  women  were  gathered,  and 
kept  away  from  the  place  where  the  men  had  collected  together. 

The  defense  introduced  evidence  to  show,  that  the  plaintiff 
in  error  was  a  peaceable,  law-abiding  citizen.  The  state,  how- 
ever, proved  that  he  once  had  a  difficulty  with  an  old  man, 
named  Strickland,  and  struck  him ;  that  he  also  had  a  diffi- 
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culty  with  a  man  named  Dickerson  and  knocked  him  down, 
and  was  fined  for  the  oflfense  by  the  police  magistrate ;  that  he 
was  indicted  and  tried  for  burglary,  but  was  acquitted ;  that, 
since  his  arrest  on  the  charge  of  murdering  his  step-son,  he 
escaped  from  jail  and  fled  to  Missouri,  where  he  was  re-cap- 
tured after  being  shot  in  the  arm  by  the  officers  of  the  law, 
and  that,  while  on  his  way  from  Missouri  to  Illinois  in  charge 
of  the  officers,  he  jumped  from  the  train,  while  it  was  travelling 
at  the  rate  of  twenty  miles  per  hour,  and  was  again  re-captured» 

We  can  not  further  comment  upon  the  testimony.  It  is  cir- 
cumstantial, but,  after  a  careful  examination  of  it,  we  can  not 
say  that  the  verdict  is  against  the  weight  of  it.  The  jury  saw 
the  witnesses  and  heard  them  testify.  We  find  nothing  to  show, 
that  the  jury  was  influenced  by  prejudice  or  passion.  This  i» 
the  second  trial.  Upon  the  first  trial  plaintiff  in  error  was ' 
found  guilty,  and  his  punishment  was  fixed  at  fourteen  years 
in  the  penitentiary. '  A  new  trial  was  granted  him,  and  a  sec- , 
ond  jury  have  found  him  guilty  and  fixed  his  punishment  at 
a  longer  period. 

It  is  also  assigned  as  error,  that  proof  was  admitted  of  Mrs* 
Gannon's  exclamation,  when  she  first  learned  that  her  son  was 
dead.  We  think  it  was  properly  admitted  as  explaining  the 
prisoner's  language  at  that  time.  The  State  had  the  right  to 
show  what  his  utterances  were,  and  what  his  conduct  was,  at 
the  time  of  the  discovery  of  the  body  and  immediately  there- 
after. As  soon  as  he  came  into  the  presence  of  his  wife,  he 
dodged  into  the  house  and  caught  her,  and  told  her  "to  hush, 
not  take  on."  These  words  were  addressed  to  her  in  response 
to  something  she' said  to  him,  and  can  not  be  fully  understood 
without  knowing  what  she  said.  The  command  to  "hush"  was 
a  command  to  her  to  refrain  from  saying  what  she  had  begun 
to  give  utterance  to.  The  meaning  of  the  command,  as  show- 
ing what  he  desired  to  have  concealed  or  unspoken,  could  only 
be  explained,  when  considered  in  connection  with  the  words 
made  use  of  by  her.     He  told  her  not  to  "take  on."    This  ex- 
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pression  was  meaningless,  unless  it  could  be  determined  how 
and  in  what  way  she  was  "taking  on,"  by  admitting  proof  of 
the  words  she  addressed  to  her  husband.  While  the  law  will 
not  permit  husband  and  wife  to  testify  as  to  their  confidential 
communications  with  each  other,  yet  a  third  person,  hearing  a 
conversation  between  husband  and  wife,  may  give  evidence  of 
it.  (Commonwealth  v.  Griffin,  110  Mass.  181 ;  Wharton's  Grim. 
Ev.  (8th  ed.)  sec.  398). 

The  next  error  assigned  is,  that  one  of  the  counsel  for  the 
prosecution  was  permitted  to  make  improper  utterances  in  his 
address  to  the  jury,  and  that  certain  instructions  asked  by  the 
defense,  which  cautioned  the  jury  against  the  influence  of  such 
utterances,  were  refused  by  the  trial  court.  There  is  nothing 
in  the  bill  of  exceptions,  or  in  the  record  anywhere,  to  show 
either  what  remarks  were  made  by  counsel,  or  that  any  objec- 
tion was  made  to' such  remarks,  or  any  exception  taken  thereto. 
Counsel  for  the  defense  have  presented -us  with  what  they 
claim  to  be  a  copy  of  the  speech  made  on  the  trial  by  one  of 
the  attorneys  for  the  prosecution.  But  we  can  not  consider  it, 
because  it  is  no  part  of  the  record.  Instructions  must  be  based 
upon  the  evidence,  and  instructions,  based  upon  supposed  re- 
marks of  counsel,  about  which  the  record  is  entirely  silent 
and  to  which  the  bill  of  exceptions  makes  no  reference,  are 
properly  refused. 

It  is  also  objected,  that  the  court  gave  the  jury  two  instruc- 
tions defining  voluntary  and  involuntary  manslaughter.  It  is 
not  claimed  that  the  definitions  are  incorrect,  but  that  the 
instructions  were  improper  because  the  crime,  if  crime  there 
was,  could  be  nothing  but  murder.  We  fail  to  perceive  how  the 
plaintiff  in  error  was  injured  in  any  way  by  calling  the  attention 
of  the  jury  to  an  offense,  less  in  degree  than  that  with  which 
he  was  charged.  The  instructions  complained  of  were  rather 
favorable  to  him  than  otherwise.  They  could  not  have  had 
any  injurious  effect  upon  the  minds  of  the  jury,  as  they  found 
plaintiff  in  error  guilty  of  murder,  and  not  of  manslaughter. 
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The  instruction,  given  for  the  prosecution,  upon  the  subject 
of  reasonable  doubt,  is  complained  of.  This  instruction  is 
substantially  the  same  as  instruction  No.  12,  commented  upon 
in  Spies  et  al.  v.  People,  122  111.  251,  and  is  sustained  by  that 
case,  and  the  cases  there  referred  to.  The  main  objection  urged 
against  it  is,  that  it  tells  the  jury  to  give  the  prisoner  "the 
benefit  of  any  reasonable  doubt  arising  out  of  the  evidence  in 
the  case."  This  conforms  to  the  definition  of  reasonable  doubt 
already  laid  down  by  this  court  in  May  v.  People,  60  111.  119, 
where  we  said :  "A  reasonable  doubt  is  one  arising  from  a 
candid  and  impartial  investigation  of  all  the  evidence,  and 
such  as,  in  the  graver  transactions  of  life,  would  cause  a  rea- 
sonable and  prudent  man  to  hesitate  and  pause." 

The  defense  asked  an  instruction,  which  contained  the  fol- 
lowing words :  "And  if  it  is  possible  to  account  for  the  death 
of  the  deceased  upon  any  reasonable  hypothesis  other  than 
that  of  the  guilt  6t  the  defendant,  then  it  is  your  duty,  as 
jurymen,  to  so  account  for  it,  and  find  the  defendant  not 
guilty."  The  court  refused  the  instruction,  and  such  refusal 
is  claimed  to  be  error.  Wharton  says,  the  doctrine  that,  "to 
justify  a  conviction  on  circumstantial  evidence,  it  is  necessary 
to  exclude  every  possible  hypothesis  of  innocence,"  is  based 
upon  "a  series  of  dicta."  (Wharton's  Crim.  Ev.  (8th  ed.)  sec. 
10 ;  Shvltz  V.  The  State,  13  Tex.  401).  Wills  says :  "In  order 
to  justify  the  inference  of  legal  guilt  from  circumstantial  evi- 
dence, the  existence  of  the  inculpatory  facts  must  be  abso- 
lutely incompatible  with  the  innocence  of  the  accused,  and 
incapable  of  explanation  upon  any  other  reasonable  hypothesis 
than  that  of  his  guilt."  (Wills  on  Circum.  Ev.  p.  149).  We 
do  not  deem  it  necessary  to  the  decision  of  this  case  to  dis- 
cuss the  question.  Assuming  the  principle,  announced  in  the 
refused  instruction,  to  be  correct,  we  can  not  say  that  its  re- 
fusal worked  any  injury  to  the  defendant  in  this  case,  because 
it  was  substantially  embodied  in  several  other  instructions, 
which  were  given  for  him  and  at  his  request. 
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In  one  of  the  instructions  given  for  the  defendant,  the  court 
said  to  the  jury:  "To  warrant  a  conviction  of  the  defendant, 
he  must  be  proved  to  be  guilty  so  clearly  and  conclusively  that 
there  is  no  reasonable  theory  upon  which  he  can  be  innocent, 
when  all  the  evidence  in  the  case  is  considered  together."  In 
another,  the  court  said :  "Before  a  juiy  will  be  justified  in  re- 
turning a  verdict  of  guilty,  the  circumstances  so  relied  upon 
to  justify  a  conviction  must  be  so  strong,  pertinent  and  con- 
vincing as  to  exclude  every  reasonable  doubt  of  his  innocence." 
In  still  another  the  court  said :  "The  jury  are  instructed  that, 
when  circumstances  alone  are  relied  upon  by  the  prosecution 
for  a  conviction,  the  circumstances  must  be  such  *  *  *  as 
are  reconcilable  with  no  other  reasonable  hypothesis  than  that 
of  the  defendant's  guilt,  and  must  satisfy  the  mind  of  the  jury 
of  the  defendant's  guilt  beyond  a  reasonable  doubt." 

The  Court  also  refused  to  give  for  the  defendant  an  instruc- 
tion to  the  effect,  that,  "while  circumstantial  evidence  is  legal 
and  proper  evidence  in  criminal  cases,  yet  no  inferences  or 
presumptions  should  be  indulged  in  by  a  jury,  that  do  not,  in 
their  minds,  necessarily  arise  from  the  circumstances  proved," 
etc.  There  was  no  error  in  the  refusal.  The  vice  of  the  in- 
struction consists  in  the  use  of  the  word,  "necessarily."  The 
inferences,  to  be  drawn  by  the  jury  from  the  circumstances 
proved,  must  be  such  as  to  satisfy  their  minds  of  the  guilt  of 
the  defendant  beyond  any  reasonable  doubt.  The  conclusion, 
that  the  defendant  is  guilty  beyond  a  reasonable  doubt,  may 
not  follow  necessarily  from  the  proven  circumstances,  but  may 
be  obtained  therefrom  by  probable  deduction.  Greenleaf  says : 
"Circumstantial  evidence  is  of  two  kinds,  namely,  certain,  or 
that  from  which  the  conclusion  in  question  necessarily  follows ; 
and  uncertain,  or  that  from  which  the  conclusion  does  not 
necessarily  follow,  but  is  probable  only,  and  is  obtained  by 
process  of  reasoning."  (1  Greenl.  on  Ev.  (14th  ed.)  sec.  13a.) 
The  conclusion  that  death  has  resulted  from  murder,  rather 
than  from  accidental  drowning,  may  be  reached  by  a  process 
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of  reasoning,  bo  as  to  leave  in  the  mind  no  reasonable  doubt 
as  to  its  correctness. 

Complaint  is  made  that  the  defendant  was  not  asked  by  the 
court,  before  judgment  and  sentence,  if  he  had  anything  to  say 
why  sentence  should  not  be  pronounced  against  him.  There 
is  no  statute  requiring  the  court  to  so  call  upon  the  defendant. 
The  record  in  this  case  contains  the  following :  "Neither  de- 
fendant nor  his  counsel  having  anything  further  to  say  why 
sentence  should  not  be  pronounced  against  him  by  the  court 
on  the  verdict  of  guilty  rendered  by  the  jury  in  this  cause,  it 
is  therefore  ordered,"  etc.  It  would  appear  from  this  recita- 
tion, that  the  defendant  had  a  chance  to  speak  if  he  had  de- 
sired to  do  so.  We  disposed  of  this  question,  so  far  as  minor 
felonies  are  concerned,  in  Bressler  v.  People,  llY  111.  .422. 

We  are  of  the  opinion,  that,  while  it  is  a  better  practice  to 
call  upon  the  defendant  to  say  why  he  sTaould  not  be  sentenced, 
yet  the  omission  to  do  so  is  no  ground  for  reversal  in  any  case. 

Such  omission  does  not  affect  the  verdict,  because  defend- 
ant is  never  called  upon  to  speak  until  after  verdict. 

One  of  the  reasons  given  for  the  origin  of  the  practice  in 
England  is,  that  a  person  on  trial  for  felony  was  not  allowed 
counsel.  Here,  the  accused  always  has  counsel  to  represent 
him. 

Another  reason  assigned  in  the  books  for  the  observance  of 
the  practice  is,  that  a  motion  may  be  made  in  arrest  of  judg- 
ment. Under  our  system,  the  motion  in  arrest  and  the  motion 
for  new  trial  are  disposed  of  before  the  time  for  the  sentence 
arrives.  In  the  case  at  bar,  defendant  made  motions  for  new 
trial  and  in-arrest  of  judgment,  and  they  were  both  overruled. 
It  is  necessary  that  the  prisoner  be  present  when  the  verdict 
is  rendered,  and  that  he  be  present  when  sentence  is  pro- 
nounced, and  if  the  record  shows,  as  the  record  in  the  present 
case  does  show,  such  presence  of  the  prisoner,  it  is  not  per- 
ceived how  his  rights  are  prejudiced  by  a  failure  to  observe 
the  ceremony  contended  for.     It  has  been  said  that  the  de- 
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fendant  is  thereby  enabled  to  lay  before  the  court  certain 
statements,  which  may  have  the  effect  of  mitigating  his  pun- 
ishment. But,  under  our  statute,  the  extent  of  the  punish- 
ment is  fixed  by  the  jury  in  their  verdict,  and  not  by  the  court 
at  the  time  of  sentence.  In  quite  a  number  of  the  States  the 
failure  of  the  record  to  show  the  observance  of  the  ceremony 
has  been  held  not  to  be  ground  for  a  reversal,  though  it  is  held 
that  the  form  is  one  proper  to  be  used.  (Wharton's  Grim, 
PI.  and  Pr.  (9th  ed.)  sec.  906;  State  v.  Hoyt,  47  Conn.  518; 
State  V.  BeU,  27  Mo.  324 ;  Sarah  v.  The  ^tate,  28  Ga.  576.) 

Plaintiff  in  error  also  assigns  as  error,  that  the  trial  court 
erred  in  refusing  to  admit  the  record  of  the  former  trial  of  this 
case  to  go  to  the  jury  as  evidence  of  former  jeopardy.  The 
present  record  recites,  that  defendant  entered  his  special  plea 
of  former  jeopardy,  which  was  demurred  to  by  the  State,  and 
the  demurrer  was  sustained.  But  the  plea  itself  is  nowhere 
set  forth  in  the  record  now  before  us,  and  we  have  'no  means 
of  knowing  what  it  was.  Such  a  plea  must  show  how  and  in 
what  manner  the  prisoner  was  put  in  jeopardy.  (Wharton's 
Grim.  PI.  and  Pr.  sec.  520,  9th  ed.) 

But,  independently  of  the  question  of  the  absence  of  the 
plea,  the  record  of  the  former  trial  would  have  been  no  bar  if 
it  had  been  admitted.  It  showed  that  defendant  was  tried, 
convicted  and  his  punishment  fixed  by  the  verdict  at  fourteen 
years  in  the  penitentiary,  but  it  also  showed  that  the  verdict 
was  set  aside  and  a  new  trial  granted  upon  his  own  motion. 
If  a  new  trial  be  granted,  on  the  defendant's  application,  this 
is  in  itself  no  bar  to  a  second  trial  on  the  same,  or  an  amended 
indictment.  (Wharton's  Grim.  PI.  and  Pr.  (9th  ed.)  sec.  435a.) 
In  State  v.  Blaisdell,  59  N.  H.  328,  it  was  said :  "The  verdict 
was  set  aside,  on  motion  of  the  respondent,  for  the  misconduct 
of  a  juror.  The  trial  was  illegal  and  went  for  nothing,  and 
the  second  trial  was  not  a  second  jeopardy." 

After  the  new  trial  was  granted,  and  at  the  February  Term, 
1888,  the  case  was  submitted  to  another  grand  jury,  who  re- 
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turned  a  new  indictment,  and  the  second  trial  took  place  under 
this  new  indictment.  It  is  really  an  amended  indictment, 
and  is  the  same  as  the  one,  under  which  the  first  trial  took 
place,  with  the  exception  of  some  changes  in  the  phraseology. 
Plaintiff  in  error  complains,  that  the  court  below  erred  in  pro- 
ceeding to  trial  under  the  second  indictment,  before  the  first 
one  was  disposed  of.  No  error  was  committed  in  the  respect 
here  indicated.  In  Commonwealth  v.  Drew,  3  Gush.  279,  Chief 
Justice  Shaw  said:  "Where  it  is  found  that  there  is  some 
mistake  in  an  indictment,  as  a  wrong  name  or  addition,  or  the 
like,  and  the  grand  jury  can  be  again  appealed  to,  as  there 
can  be  no  amendment  of  an  indictment  by  the  court,  the 
proper  course  is  for  the  grand  jury  to  return  a  new  indictment, 
avoiding  the  defects  in  the  first.  And  it  is  no  good  ground  of 
abatement,  that  the  former  has  not  been  actually  discontinued, 
when  the  latter  is  returned." 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


GjEOROB  W.  Guild  et  al. 

V. 

Thomas  M.  Hull,  Conservator,  et  al. 

Filed  at  Ottawa  April  3, 1889, 

1.  Cba:scery— determining  the  facts— power  and  duty  of  the  chancel- 
lor— trial  by  jury — whether  verdict  conclusive  or  merely  advisory.  In 
chancery  cases,  except  where  the  submission  to  a  jury  is  required  by 
the  law  or  the  rules  of  chancery  practice,  the  chancellor  is  the  judge  of 
the  weight  of  the  evidence  and  of  the  ultimate  facts  established  by  it. 

2.  If  the  chancellor,  in  an  ordinary,  chancery  suit,  submits  contro- 
verted questions  of  fact  to  a  jury,  as  he  may  do,  the  verdict  or  finding 
of  the  jury  Is  advisory,  only.  He  may  adopt  the  verdict,  or  set  the  same 
aside  and  re -submit  the  question  to  another  jury,  or  he  may  disregard 
the  verdict  and  enter  such  a  decree  as,  in  his  judgment,  equity  demands. 
He  may  enter  his  decree  after  setting  the  verdict  aside,  or  without  set- 
ting it  aside. 
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.  3.  Where  the  chancellor  submits  to  a  jury  the  questions  of  the  sanity 
of  the  maker  of  a  deed,  and  undue  influence  in  procuring  the  execution 
of  the  deerf,  and  the  jury  finds  that  the  maker  'was  not  sane  and  the 
jg= — jr^  fact  of  undue  Influence,  and  the  chancellor  enters  a  decree  setting 
e216ii547  aside  the  deed  ^'pro  forma,  and  pro  forma  only,"  this  will  preclude  the 
idea  or  presumption  that  he  acted  upon  his  own  judgment  of  the  truth 
of  the  allegations  upon  which  the  deed  is  set  aside,  and  will  be  error, 
as  the  parties  are  entitled  to  the  judgment  of  the  chancellor  and  hia 
consideration  of  the  evidence,  notwithstanding  the  verdict. 

4.  Same — decree  upon  verdict — questions  of  evidence  and  instructions 
arising.  Where  a  decree  is  based  upon  the  verdict  of  a  jury  alone,  and 
not  upon  the  independent  judgment  of  the  chancellor,  it  will  be  re- 
versed if  the  finding  of  the  jury  was  the  result  of,  or  was  influenced  by 
the  admission  of,  improper  evidence  or  improper  instructions.  In  such 
case,  the  effect  is  the  same  as  though  the  decree  was  based  on  improper 
evidence  or  a  misconception  of  the  law. 

5.  Same — submitting  questions  of  fact  to  a  jury — in  chancery — pro- 
priety of  so  doing.  In  cases  where  the  evidence  Is  voluminous  and 
conflicting,  it  is  eminently  proper  that  an  issue  should  be  framed  and 
submitted  to  a  jury,  and  such  practice  should  be  adopted  by  the  courts 
in  all  cases  involving  the  question  of  insanity. 

6.  Evidence — declarations  of  a  grantor — to  impair  the  title  of  his 
grantee.  On  a  bill  to  set  aside  certain  deeds  on  the  ground  of  mental 
incapacity  and  undue  influence^  and  the  trial  of  the  issues  before  a 
jury,  the  court  allowed  the  complainants  to  prove  the  declarations  of 
the  grantor  that  the  grantee  and  the  grantor's  wife  were  trying  to  force 
him  to  deed  his  property  to  the  grantee :  Held,  that  the  admission  of 
such  evidence  was  error. 

7.  The  declarations  of  a  grantor,  made  either  before  or  after  the 
execution  of  his  deed,  are  not  admissible  for  the  purpose  of  impeach- 
ing the  same. 

•  8.  In  a  proceeding  against  the  administrator  and  heirs  of  a  deceased 
grantee,  to  set  aside  a  deed  to  him,  on  the  ground  of  his  imdue  influ- 
ence, as  the  grantor,  if  living,  would  not  be  a  competent  witness  to 
prove  undue  influence,  it  follows  that  his  declarations,  made  out  of  the 
presence  or  hearing  of  such  grantee,  or  after  the  death  of  the  grantee, 
are  equally  incompetent  for  such  purpose. 

9.  Same— to  prove  undue  influence  in  procuring  execution  of  a  deed. 
On  bill  by  the  heirs  of  a  deceased  grantor  to  set  aside  a  deed  by  him 
to  a  grandson,  on  the  ground  of  undue  influence,  the  court  allowed 
witnesses  to  testify,  over  objections,  that  the  wife  of  the  grantor  was  a 
strong-minded  woman,  and  directed  generally  what  should  be  done 
about  the  house  or  about  the  business  of  the  grantor ;  that  in  all  con- 
tests with  her  husband  she  had  her  own  way,  and  that  she  evinced  a 
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great  affection  for  the  grandson  :  Held,  that  the  ooiirt  erred  in  admit- 
ting such  evidence.  Fraud  or  undue  influence,  to  avoid  a  deed  or  "will, 
must  be  directly  connected  with  the  execution  of  the  same. 

10.  GoNTBACTS — mental  capacity— presumption.  On  the  trial  of  an 
issue  on  bill  to  set  aside  a  deed,  on  the  alleged  ground  of  the  grantor 
being  of  unsound  mind,  the  defendants  asked  the  court  to  instruct  the 
jury,  that  the  law  presumes  every  man  to  be  sane  and  competent  to 
transact  his  business,  if  of  lawful  age,  until  the  contrary  is  shown,  and 
that  "therefore  the  jury  must  presume  and  find  that  W.  (the  grantor)  at 
the  time  of  the  execution  of  said  deed,  etc.,  was  of  sound  mind,  and 
competent  to  execute  the  same,  unless  a  preponderance  of  the  evidence 
in  the  case  proves  the  contrary ;  and  if,  after  considering  all  the  evi- 
dence in  the  case,  the  jury  are  unable  to  determine,  from  the  evidence, 
whether  W.  was  of  sound  mind  and  competent  to  execute  said  papers 
or  not,  they  should  find,  by  their  verdict,  that  he  was  of  sound  mind 
and  was  so  competent."  The  court  refused  to  give  the  same,  and  gave 
no  other  one  upon  the  presumption  of  sanity :  Held,  that  the  court 
erred  in  refusing  the  instruction. 

11.  In  the  same  case,  the  defendants  asked  this  instruction  :  "The 
jnry  are  instructed,  that  if  they  believe,  from  the  evidence,  that  the 
grantor  of  the  deed  had  memory  and  mind  enough  to  recollect  the 
property  he  was  about  to  convey,  and  the  person  to  whom  he  wished  to 
convey  it,  and  the  manner  in  which  he  wished  it  to  be  disposed  of, 
and  to  know  and  understand  the  business  he  was  engaged  in,  such 
person  is,  in  contemplation  of  law,  of  sound  mind,  and  his  age  or  bodily 
infirmity  would  not  vitiate  a  conveyance  made  by  one  possessing  such 
capacity."  The  court  refused  the  same :  Held,  that  the  court  erred  in 
refusing  such  instruction. 

12.  The  circumstance  that  the  intellectual  powers  of  a  party  have 
been  somewhat  impaired  by  age,  is  not  sufficient  to  render  him  inca- 
pable in  disposing  of  his  property  by  deed  or  will,  if  he  still  retains  a 
full  comprehension  of  the  meaning,  design  and  effect  of  his  acts. 

Appeal  from  the  Circuit  Court  of  Du  Page  county ;  the  Hon. 
C.  W.  Upton,  Judge,  presiding. 

Mr.  Charles  Wheaton,  for  the  appellants : 

As  to  what  is  undue  influence,  such  as  is  required  to  set 
aside  a  deed  or  will,  see  2  Pomeroy's  Eq.  Jur.  sec.  851,  note; 
Roe  V.  Taylor,  45  111.  485 ;  Stone  v.  Wllbem,  83  id.  105 ;  Yoe 
V.  McCord,  74  id.  44 ;  Rutherford  v.  Morris,  77  id.  412 ;  Marx 
V.  McGlynn,  88  N.  Y.  357;  Meeker  v.  Meeker,  75  HI.  260; 
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Sturtevant  v.  Sturtevant,  116  id.  340 ;  Conley  v.  Naihr,  118 
U.  S.  127 ;  KimbaU  v.  Cuddy,  117  111.  213 ;  Cudney  v.  Cudfiey, 
68  N.  Y.  148. 

The  undue  influence  which  will  avoid  a  will  or  deed  must 
be  directly  exercised  at  the  time  of  making  the  instrument. 
RiUherford  v.  Morris,  77  HI.  4l2;  Brownfield  v.  Brownfield, 
43  id.  147 ;  Monroe  v.  Barclay,  17  Ohio  St.  302 ;  Eck^H  v. 
Flowry,  43  Pa.  46 ;  Small  v.  SmaU,  4  Greenlf .  220 ;  McMahan 
V.  72yan,  8  Harr.  329 ;  Blakely  v.  Blakely,  33  Ala.  611 ;  Miller 
V.  MiZZer,  3  S.  &  E.  267 ;  1  Eedfield  on  WiUs,  524. 

It  was  incompetent  for  complainant  to  prove  the  declara- 
tions of  John  Wame,  made  to  Faxton  and  Mrs.  Gates,  that 
they  were  trying  to  force  him  to  deed  his  property,  or  that  his 
wife  wanted  him  to  deed  to  John  Guild.  It  was  incompetent, 
because  it  was  not  at  or  near  the  time  of  or  directly  connected 
with  the  execution  of  the  instruments  complained  of,  and  also 
because  the  declarations  of  a  grantor  that  he  was  unduly  in- 
fluenced to  make  the  deed,  are  not  competent  to  be  introduced 
in  evidence.  It  was  also  incompetent  because,  this  suit  being 
by  a  conservator,  it  was  the  same  as  though  it  had  been  brought 
by  John  Wame  himself,  and  he  being  a  party  in  interest,  his 
declarations  were  not  competent  as  against  appellants,  who 
were  both  defending  their  title  to  the  property  as  heirs  of  John 
Guild,  and  George  W.  Guild  was  defendant,  as  administrator 
of  John  Guild. 

John  Wame,  if  complainant,  would  not  be  a  competent  wit- 
ness to  prove  undue  influence  in  procuring  the  instruments, 
and  not  being  a  competent  witness,  his  declarations  are  not 
competent. 

Parties  making  deeds  or  wills  can  not  invalidate  them  by 
their  own  parol  declarations,  made  either  previously  or  sub- 
sequently, and  such  declarations  should  be  excluded  from  the 
jury.  Dickie  v.  Carter,  42  HI.  377 ;  Jackson  v.  Kniffer,  2  Johns. 
31 ;  Comstock  v.  Hadlyne,  8  Cow.  263 ;  Massey  v.  Huntington, 
118  ni.  80. 
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The  mental  derangement  or  imbecility  which  will  render  a 
contract  voidable,  must  be  such  that  the  party  is  incapable  of 
comprehending  the  nature  and  effect  of  his  act  when  he  entered 
into  it.  Baldmn  v.  Dunton,  40  HI.  188 ;  Sheldon  v.  Harding^ 
44  id.  68. 

That  the  mental  powers  have  been  somewhat  impaired  by 
age  is  not  sufficient  to  invalidate  a  deed :  Lindsey  v.  Lindsey, 
50  HI.  79 ;  Wiley  v.  Ewcdt,  66  id.  26 ;  Clearwater  v.  Kimlev, 
43  id.  272;  Trish  v.  NeweU,  62  id.  196;  Meeker  v.  Meeker, 
75  id.  260;  Stone  v.  Wilbern,  83  id.  105;  Willemin  v.  Dunn, 
93  id.  511 ;  Pickerell  v.  Mares,  97  id.  220;  English  v.  Porter, 
109  id.  285 ;  KimbaU  v.  Cuddy,  117  id.  213. 

The  chancellor  is  the  sole  judge  of  the  evidence  and  its 
weight,  and  even  when  he  directs  an  issue  of  fact  to  be  tried 
by  a  jury,  to  inform  his  conscience,  he  may  adopt  the  verdict 
of  the  jury,  or  he  may  disregard  it  and  render  a  decree  against 
their  finding,  or  he  may  grant  a  new  trial,  as  he  may  believe 
justice  demands.  In  our  courts  of  equity,  the  chancellor  being 
also  the  common  law  judge,  he  necessarily  hears  all  the  evi- 
dence upon  which  the  juiy  acts,  and  if  satisfied  the  jury  have 
found  correctly,  it  would  be  his  duty  to  adopt  their  finding ; 
but  if  dissatisfied,  it  would  equally  be  his  duty  to  disregard 
the  verdict,  and  proceed  with  the  cause  in  such  a  manner  as 
to  do  complete  justice  between  the  parties.  Calvert  v.  Car- 
penter, 96  111.  63 ;  Sibert  v.  McAvoy,  15  id.  108 ;  Milk  v.  Moore, 
39  id.  588 ;  Williams  v.  Bishop,  15  id.  553 ;  Sharkey  v.  Miller, 
69  id.  560 ;  Meeker  v.  Meeker,  75  id.  260 ;  Smith  v.  Newton, 
84  id.  14 ;  Titconib  v.  Vantyle,  id.  371 ;  Russell  v.  Fanning,  2 
Bradw.  632. 

Mr.  Elbert  H.  Gary,  for  the  appellees : 

Upon  the  question  of  mental  capacity,  see  Gass  v.  Oass,  3 
Humph.  378 ;  Meeker  v.  Meeker,  75  HI.  267 ;  Shropshire  v. 
Reno,  5  Marsh.  (Ky.)  91;  Converse  v.  Converse,  21  Vt.  168; 
Holden  v.  Meadows,  31  Wis.  285 ;  Chajin  will  case,  32  id.  558 ; 
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Cohnan  v.  Robinson,  17  Ala.  84 ;  Davis  v.  Calvert,  6  Gill  &  J. 
269 ;  Ford  v.  Ford,  7  Humph.  92 ;  Schneider  v.  Manning,  121 
111.  376;  Freeman  v.  Easly,  117  id.  317;  Parish  v.  Parish,  42 
Barb.  274. 

Upon  the  question  of  undue  influence  the  following  prece- 
dents are  referred  to:  Lewis  v.  Mason,  109  Mass.  169;  Yoe 
V.  McCordy  74  111.  33 ;  Dickie  v.  Carter,  42  id.  376 ;  Brown- 
field  V.  Broivnfield,  43  id.  147 ;  Davis  v.  Calvert,  5  Gill  &  J. 
269;  TrumbuU  v.  Gibbons,  2  Zabr.  117;  Daniels  v.  Daniels, 
39  Pa.  559 ;  Ti/fer  v.  Gardner,  35  N.  Y.  559 ;  In  re  Welch,  1 
Eed.  Surr.  Rep.  238 ;  Taijlor  v.  Wilburn,  20  Mo.  306 ;  Harrel 
V.  Harr^Z,  1  Duv.  203 ;  Reynolds  v.  Adams,  90  111.  135 ;  Tur- 
ner  v.  Cheeseman,  2  McCart.  265 ;  Pott«  v.  House,  6  Ga.  324 ; 
Clark  V.  Fisher,  1  Paige,  171 ;  Rutherford  v.  Morris,  77  111. 
397 ;  Carmichml  v.  Eeed,  45  id.  108 ;  iJoe  v.  Taylor,  id.  485 ; 
^Hmon  V.  Pigg,  82  id.  149 ;  Tingley  v.  CotcgiU,  48  Mo.  291 ; 
LywcA  V.  Clements,  24  N.  J.  Eq.  431 ;  Thomas  v.  Stewart,  62 
Mo.  275 ;  Duffield  v.  Morris,  2  Harring.  375 ;  iTeintf  v.  jBTeinfl, 
6  Am.  Law  Reg.  79 ;  Kimball  v.  Cuddy,  117  111.  213. 

Mr.  Justice  Shopb  delivered  the  opinion  of  the  Court : 

This  was  originally  a  bill  by  Thomas  M.  Hull,  conservator 
of  John  Wame,  to  set  aside  a  deed,  bill  of  sale  and  a  lease, 
made  by  said  Wame  to  John  W.  Guild,  who  was  a  grandson 
of  said  Warne.  Subsequently  to  the  filing  of  the  bill,  Warne 
died,  and  thereafter  the  suit  was  prosecuted  by  his  children 
and  heirs-at-law,  appropriate  amendments  having  been  made 
in  the  pleadings  for  that  purpose. 

On  the  6th  day  of  June,  1882,  John  Wame  and  wife  exe- 
cuted and  delivered  to  John  W.  Guild  a  deed  for  one  hundred 
and  eight  acres  of  land,  in  consideration  of  past  services  ren- 
dered, and  of  natural  love  find  afifection.  On  the  10th  day  of 
August  following,  said  Wame  also  made  and  delivered  to  Guild, 
his  grandson,  a  lease  of  his  home  farm,  during  the  life  of  the 
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lessor  and  that  of  his  ivife,  and  for  six  months  after  the  death 
of  the  survivor  of  them,  and  also  a  bill  of  sale  of  all  his  per- 
sonal property.  Both  of  the  last  named  were  upon  the  condi- 
tion that  Guild  should  comfortably  keep,  maintain  and  support 
Wame  and  his  wife  during  their  several  lives,  and  properly 
care  for  and  clothe  them,  and  pay  all  taxes  assessed  upon  the 
property.  John  W.  Guild  entered  into  the  possession  of  the 
property,  and,  it  is  conceded,  faithfully  performed  these  duties 
until  December  28, 1886,  when  he  died  intestate,  leaving  George 
W.  Guild  and  Abbie  Guild,  his  father  and  mother,  his  only 
heirs-at-law.  George  W.  Guild  was  appointed  administrator 
of  his  estate,  and  duly  qualified  as  such.  The  wife  of  John 
Wame  died  about  a  month  after  the  death  of  the  grandson, 
and  said  Wame  died  in  the  spring  of  1888. 

This  bill  was  filed  in  1887,  against  the  administrator  and 
heirs  of  said  John  W.  Guild,  deceased,  seeking  to  set  aside 
said  deed,  lease  and  bill  of  sale,  on  the  ground  of  the  mental 
incapacity  of  John  Wame  to  make  a  valid  disposition  of  his 
property  at  the  time  when  the  same  were  severally  made,  and 
on  the  further  ground  of  undue  influence  over  him  by  John  W. 
Guild,  in  procuring  the  same.  Answers  were  filed,  denying 
the  material  allegations  of  the  bill. 

The  circuit  court  directed  the  following  issues  to  be  submit- 
ted to  a  jury :  First,  was  said  John  Wame,  at  the  time  of 
the  execution  and  delivery  of  the  deed  dated  June  6, 1882,  and 
the  lease  and  bill  of  sale  dated  August  10,  1882,  to  John  W. 
Guild,  of  sound  mind  and  memory,  and  mentally  capable  of 
making  such  conveyances ;  and  second,  were  said  deed,  lease 
and  bill  of  sale  obtained  by  undue  influence  of  John  W.  Guild. 
The  jury,  after  hearing  the  evidence,  arguments  of  counsel  and 
the  instructions  of  the  court,  returned  a  verdict  that  Wame 
was  not  of  sound  mind  and  memory  at  the  time  of  the  execu- 
tion of  the  deed,  lease  and  bill  of  sale,  and  was  not  mentally 
capable  of  making  the  same,  and  that  their  execution  was  ob- 
tained through  the  undue  influence  of  the  said  John  W.  Guild. 
34—127  III. 
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The  court  overruled  a  motion  for  a  new  trial,  and  entered  a 
final  decree,  which,  after  reciting  the  submission  of  the  issues 
and  the  verdict  of  the  jury,  proceeds  as  follows :  "And  being 
fully  advised  in  the  premises,  and  having  overruled  the  motion 
to  set  aside  said  verdict  and  for  a  new  trial,  as  aforesaid,  doth 
order  and  decree  that  a  pro  forma  decree,  and  pro  forma  only, 
be  entered  in  said  cause  in  pursuance  of  said  findings  of  the 
said  jury,  and  not  otherwise,"  etc.  The  defendants  bring  the 
case  to  this  court  by  appeal. 

In  chancery  cases,  except  in  cases  where  the  submission  to 
a  jury  is  required  by  law  or  the  rules  of  chancery  practice, 
the  chancellor  is  the  judge  of  the  weight  of  the  evidence,  and 
of  the  ultimate  facts  established  by  it.  If  he  submits  contro- 
verted questions  of  fact  to  a  jury,  as  he  may  do,  the  verdict 
or  finding  of  the  jury  is  advisory,  merely.  He  may  adopt  the 
verdict,  or  set  the  same  aside  and  re-submit  the  question  to  a 
jury,  or  he  may  disregard  it  and  enter  such  a  decree  as  in  his 
judgment  equity  demands.  He  may  enter  his  decree  after 
setting  the  verdict  aside,  or  without  setting  it  aside.  Sihert 
V.  McAvoy,  15  111.  108 ;  WUliams  v.  Bishop,  id.  553 ;  Milk 
V.  Moore,  39  id.  588 ;  Sharkey  v.  Miller,  69  id.  560 ;  Meeker  v. 
Meeker,  75  id.  260 ;  Smith  v.  Newton„  84  id.  14 ;  Calvert  v. 
Carpenter,  96  id.  63 ;  Russell  v.  Fanning,  2  Bradw.  632. 

It  appears  that  the  chancellor  in  this  case  made  no  inde- 
pendent finding,  but  rendered  his  decree  in  pursuance  of  the 
finding  of  the  jury,  "and  not  otherwise."  The  decree  is  pro 
forma,  and  pro  foi^ma  only.  This  precludes  the  idea  or  pre- 
sumption that  the  court  acted  upon  its  own  judgment  as  to 
the  truth  of  the  allegations  upon  which  the  deed  and  biU  of 
sale  were  set  aside.  Parties  litigant  are  entitled  to  the  judg- 
ment of  the  chancellor,  and  his  consideration  of  the  evidence, 
notwithstanding  the  verdict  of  the  jury. 

As  the  decree  is  based  on  the  verdict  of  the  jury  alone,  and 
not  upon  any  independent  judgment  of  the  circuit  court,  it 
must  follow,  that  if  the  finding  of  the  jury  was  the  result  of, 
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or  was  influenced  by,  the  admission  of  improper  evidence,  or 
by  improper  instructions  given  by  the  court,  the  decree  should 
be  reversed.  The  condition  is  somewhat  anomalous,  but  the 
effect  must  necessarily  be  the  same  as  though  the  decree  was 
based  upon  improper  evidence  or  a  misconception  of  the  law 
applicable.  In  such  case  there  can  be  no  presumption  that 
the  chancellor  acted  upon  proper  evidence,  only,  and  rejected 
that  which  was  incompetent.  It  therefore  becomes  necessary 
to  examine  whether  the  court  below  erred  in  the  admission  of 
evidence  or  in  its  rulings.  Nor  is  this  position  rendered  un- 
tenable by  the  fact  that  this  court  may  pass  upon  the  evidence 
submitted  under  the  issues  presented  by  the  pleadings,  and 
determine  the  fact  at  issue,  and  enter  such  decree,  or  direct 
the  entry  thereof  by  the  circuit  court,  as  it  shall  find,  from  the 
evidence,  pertains  to  equity  and  good  conscience. 

The  evidence  is  here  voluminous  and  conflicting.  In  Myatt 
et  al,  V.  Walker  et  al.  44  111.  485,  we  said,  in  speaking  of  cases 
of  this  character,  turning  upon  a  controverted  question  of  fact, 
and  where  the  evidence  is  voluminous  and  contradictory :  "In 
such  cases  it  is  eminently  proper  that  an  issue  should  be  framed 
and  tried  by  a  jury.  Such  a  practice  has  always  been  sanc- 
tioned, and  we  think  it  more  satisfactory  and  better  calculated 
to  promote  justice,  and  the  practice  should  be  adopted  by 
the  courts  below  in  all  cases  involving  questions  of  insanity." 
Numerous  other  cases  may  be  found  holding  the  same  view. 
In  addition,  the  parties  litigant  and  this  court  have  a  right  to 
the  benefit  of  the  judgment  of  the  chancellor  as  to  the  weight 
of  the  evidence  and  credibility  of  the  witnesses,  whom  he  saw, 
and  thus  had  the  means,  which  we  have  not,  of  determining 
the  degree  of  credit  to  which  they  were  entitled. 

Upon  the  trial  before  the  jury,  the  court  allowed  complainant 
to  prove  the  declarations  of  John  Warne,  that  John  W.  Guild 
and  Mrs.  Warne,  his  (John  Warne's)  wife,  were  trying  to  force 
him  to  deed  his  property  to  Guild.  This  was  error.  The  dec- 
larations of  a  grantor,  made  either  before  or  after  the  execution 
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of  his  deed,  are  not  admissible  for  the  purpose  of  invalidating 
the  same.  Dickie  v.  Carter,  42  111.  377 ;  Massey  v.  Hunting- 
ton, 118  id.  80 ;  Comstock  v.  Hadlyne,  8  Cow.  263 ;  Jackson  v. 
Kniffee,  2  Johns.  31. 

Again,  this  proceeding  was  against  the  administrator  and 
heirs  of  the  grantee  in  the  instruments  named,  and  as  John 
Wame,  if  living,  would  not  be  a  competent  witness,  as  against 
the  personal  representative  and  heirs  of  his  deceased  grantee, 
to  prove  undue  influence,  it  follows  that  his  declarations,  made 
out  of  the  presence  or  hearing  of  such  grantee,  or  after  his 
death,  are  equaUy  incompetent  for  such  purpose. 

The  court  also  allowed  many  witnesses  to  testify,  over  re- 
peated objections  of  the  defendants,  that  the  wife  of  the  grantor, 
Wame,  was  a  strong-minded  woman,  and  directed,  generally, 
what  should  be  done  about  the  house  or  about  the  business 
of  Wame ;  that  in  all  contests  with  her  husband  she  had  her 
own  way,  and  that  she  evinced  a  great  affection  for  her  grand- 
son. We  think  this  evidence  was  improper  to  go  to  the  jury. 
Fraud  or  undue  influence,  to  avoid  a  will  or  deed,  must  be  di- 
rectly connected  with  the  execution  of  the  instrument,  which 
is  not  here  shown.  {Rutherford  v.  Morris,  77  111.  412 ;  Brown- 
Jield  V.  Brownfield,  43  id.  148 ;  Monroe  v.  Barclay,  17  Ohio  St. 
302.)  In  Broivnfield  v.  Brownjield,  supra,  this  court  say :  "The 
testator  may  have  acted  under  the  advice  of  his  son  in  his  or- 
dinary affairs,  and  been  influenced  by  that  advice,  and  still 
we  do  not  see  that  it  alone  would  tend  to  prove  that  he  used 
undue  influence  in  procuring  the  execution  of  the  will." 

The  language  of  this  court  in  Rutherford  v.  Morris,  supra, 
is  appropriate  here.  We  there  say:  "This  is  the  substance 
of  all  the  evidence  on  the^  question  of  undue  influence,  and 
that  such  trivialities  should  be  introduced  into  a  court  of  jus- 
tice, and  against  the  objection  of  the  opposite  party,  excites 
surprise.  They  fail  to  touch  the  question  of  the  execution  of 
the  will."  So  here,  there  is  no  legitimate  evidence  of  undue 
influence  in  procuring  the  execution  of  any  of  the  instruments 
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Bought  to  be  set  aside.  The  verdict  of  the  jury  must  have  been 
influenced  and  produced,  at  least  upon  this  branch  of  the  case, 
by  irrelevant  and  incompetent  testimony.  If  this  were  all  of 
the  case,  we  should  have  no  hesitation  in  reversing  the  decree 
upon  the  merits. 

On  the  question  of  mental  capacity  the  court  was  asked  by 
the  defendants,  and  refused,  to  give  the  f  olio  wing*  instruction : 

"The  jury  are  instructed,  that  the  law  presumes  every  man 
to  be  sane  and  competent  to  transact  his  business,  if  of  lawful 
age,  until  the  contrary  is  shown ;  therefore,  the  jury  must  pre- 
sume and  find  that  John  Wame,  at  the  time  of  the  execution 
of  said  deed,  bill  of  sale  and  lease,  was  of  sound  mind,  and 
competent  to  execute  the  same,  unless  a  preponderance  of  the 
evidence  in  this  case  proves  the  contrary ;  and  if,  after  con- 
sidering all  the  evidence  in  the  case,  the  jury  are  unable  to 
determine,  from  the  evidence,  whether  John  Warne  was  of 
sound  mind,  and  mentally  competent  to  execute  said  papers 
or  not,  they  should  find,  by  their  verdict,  tjiat  he  was  of  sound 
mind,  and  was  so  competent." 

No  instruction  was  given  upon  the  presumption  of  sanity. 
The  law  presumes  every  man  to  be  sane  until  the  .contrary  is 
proved,  and  the  burden  of  proof  rests  upon  the  party  alleging 
insanity.  (Menkins  v.  Lightner,  18  HI.  282.)  This  instruction 
should  have  been  given. 

Shortly  before  the  execution  of  the  deed  by  Wame,  some 
of  his  children  and  sons-in-law  instituted  proceedings  in  the 
county  court  to  have  him  adjudged  insane,  but  upon  defense 
being  made  by  Warne  thereto,  and  in  view  of  a  prospect  that 
he  would  dispose  of  his  property  to  meet  the  wishes  of  his  chil- 
dren, the  proceeding  was  dismissed.  The  heirs,  who  are  now 
the  real  complainants  here,  seem  to  have  then  had  little  ques- 
tion of  his  sanity.  Indeed,  they  took,  and  now  hold,  property 
devised  to  them  at  about  the  time  the  papers  were  executed, 
which  they  are  now  seeking  to  set  aside.  Counsel  to  whom 
the  will  of  Wame  was  submitted,  and  who  drew  the  same  from 
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a  draft  prepared  by  Wame  himself,  and  the  other  counsel  who 
prepared  the  deed,  etc.,  after  careful  consideration  and  ample 
time  to  learn  the  state  of  Wame's  mind,  then  regarded  him  as 
competent  to  dispose  of  his  property.  It  is  now  claimed,  how- 
ever, that  in  June  and  August,  1882,  John  Warne  was  laboring 
under  what  is  called  senile  dementia,  and  that  his  want  of  dis- 
posing capacity  was  the  result  of  old  age.  On  this  aspect  of 
the  case  the  defendant  asked  the  following  instruction,  which 
was  refused : 

"The  jury  are  instructed,  that  if  they  believe,  from  the  evi- 
dence, that  the  grantor  of  the  deed  had  memory  and  mind 
enough  to  recollect  the  property  he  was  about  to  convey  and 
the  person  to  whom  he  wished  to  convey  it,  and  the  manner 
in  which  he  wished  it  to  be  disposed  of,  and  to  know  and  un- 
derstand the  business  he  was  engaged  in,  such  person  is,  in 
contemplation  of  law,  of  sound  mind,  and  his  age  or  bodily 
infirmity  would  not  vitiate  a  conveyance  -made  by  one  pos- 
sessing such  capacity." 

This  instruction  should  also  have  been  given.  His  age, 
weakness  or  bodily  infirmity  would  not  render  him  incapable 
of  disposing  of  his  property  by  deed  or  will.  As  said  in  Lind- 
sey  V,  Lindsey,  50  111.  79,  "the  circumstance  that  the  intel- 
lectual powers  have  been  somewhat  impaired  by  age  is  not 
sufficient,  if  the  contracting  party  still  retains  a  full  compre- 
hension of  the  meaning,  design  and  effect  of  his  acts."  And 
again :  "Under  these  circumstances,  it  is  not  evidence  of  either 
mental  imbecility  or  undue  influence  that  the  deceased  con- 
veyed his  property  to  his  son  for  a  fraction  of  its  value,  taking 
from  him  notes  secured  by  mortgage  for  such  sum  as  he  thought 
equitable,  for  the  benefit  of  his  other  children,  and  a  bond  for 
his  own  maintenance  during  the  remainder  of  his  life."  See, 
also,  in  this  connection,  Wiley  v.  Ewalt,  66  111.  26;  Clear- 
water V.  Kinder y  43  id.  273;  Trish  v.  Newell,  62  id.  196; 
Meeker  v.  Meeker,  76  id.  260;   Stom  v.  Wilburn,  83  id.  105; 
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PickereU  v.  Moras,  97  id,  220 ;  English  v.  Porter,  109  id.  528 ; 
Burley  v.  McGough,  115  id.  11, 

There  is  much  evidence  in  this  case  tending  to  support  the 
contentions  of  the  respective  parties.  The  time  taken  for  legal 
advice  and  deliberation  by  Wame,  'his  carefulness  to  guard 
against  mistake,  the  preparation  of  his  will,  having  the  land 
surveyed  with  a  view  to  a  correct  description  of  it,  the  con- 
ditions inserted  in  the  life  lease  for  the  support  of  himself  and 
wife,  the  provision  therein  of  forfeiture  in  case  of  breach,  with 
other  circumstances  that  might  be  named,  tend  very  strongly 
to  establish  the  belief,  that  though  weak  in  body,  and  perhaps 
in  mind,  he  had  a  clear  and  correct  conception  of  his  acts  and 
their  consequences.  We,  however,  refrain  from  discussion  of 
the  evidence,  and  express  no  opinion  as  to  the  weight  or  credit 
to  be  given  to  it.  As  before  said,  it  is  a  case  where  it  would 
be  eminently  proper  to  submit  the  questions  of  fact  to  a  jury, 
under  the  direction  of  the  chancellor. 

In  conformity  with  the  practice  indicated,  the  decree  of  the 

circuit  court  will  be  reversed,  and  the  cause  remanded  to  that 

court,  where  the  question  of  the  sanity  of  said  Wame  may  be 

again  submitted  to  a  jury,  or  determined  by  the  chancellor,  as 

in  his  discretion  may  be  warranted.  ^ 

Decree  reversed. 


127    6fel 
^  -r^     Tx  BOft  389, 

Ghables'B.  Phillips  jiages 

127    535| 
17.  79a526. 

James  K.  Edsall  et  al,  tag  mj 

127      585 
Filed  at  Ottawa  April  3, 1889.  I  ^^  "^^ 

1.    CnAlf CEBY— 'jurisdiction — to  enforce  equitable  lien  upon  a  fund — 
as,  in  case  of  the  assignment  of  the  proceeds  of  a  prospective  judgment, 
A  person  employed  attorneys  to  attend  to  certain  suits,  and  gave  his 
notes  to  them  for  their  fees,  as  agreed  upon,  and  to  secure  the  payment  • 
of  such  notes,  by  his  written  contract  assigned  to  the  attorneys  such 
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portion  of  the  amount  that  should  be  found  due  the  client  in  a  certain 
cause  then  pending,  as  might  be  sufficient  to  pay  the  notes,  and  author- 
ized such  attorneys  to  receive  and  receipt  for  the  same.  Judgment  was 
recovered  in  the  case  in  respect  to  which  the  assignment  was  inade,  and 
the  money  paid  into  court,  whereupon  the  attorneys  filed  their  inter- 
vening petition  in  that  case,  setting  up  their  right  to  have  their  notes 
paid  out  of  the  fund :  Held,  that  a  court  of  equity  had  jurisdiction  to 
entertain  the  petition  and  to  enforce  the  assignment,  a  trust  being  in- 
volved. 

2.  Where  a  client  makes  a  written  assignment  of  a  part  of  his  claim 
then  in  litigation,  to  his  attorneys,  sufficient  to  pay  his  obligation  to 
them  for  fees  In  that  and  other  cases,  the  attorneys  may,  either  before 
or  after  the  decree  in  the  pending  case  in  which  the  assignment  is 
made,  and  before  the  maturity  of  the  notes,  file  their  supplemental  bill 
in  the  cause,  and  have  their  assignment  protected  and  enforced  by  the 
court,  and  have  a  decree  entered  preserving  their  equitable  lien  upon 
the  fund  when  recovered  and  paid  into  court.  I9  such  case,  tlie  attor- 
neys, as  such  assignees,  have  no  remedy  at  law  to  enforce  the  assign- 
ment, and  the  jurisdiction  of  a  court  of  chancery  is  unquestionable. 

3.  The  exhibiting  of  a  bill  or  petition  is  proper  at  any  time  after  the 
assignment,  in  order  to  give  the  court  notice  of  the  rights  of  the  as- 
signee in  a  fund  which  is  the  subject  of  pending  litigation. 

4.  Same— osst^nmen^  of  part  of  a  debt  —  creates  an  equitable  lien 
enforceable  only  in  equity.  A  part  of  a  debt  or  chose  in  action  is  not 
assignable  at  law,  but  can  be  enforced  in  equity ;  and  in  such  case,  a 
trust  will  be  created  in  favor  of  the  equitable  assignee  on  the  fund,  and 
will  constitute  an  equitable  lien  upon  it. 

5.  Cboss-biIjIj — right  of  complainant  therein  to  a  continuance  of  the 
original  bill.  The  filing  of  a  cross-bill  does  not  necessarily  stay  the 
hearing  upon  the  original  bill,  and  when  there  has  been  a  want  of 
diligence  on  the  part  of  a  defendant,  and  the  original  bill  is  ready  for 
hearing,  he  can  not  interpose  a  cross-bill,  and  insist,  as  a  matter  of 
right,  upon  the  postponement  of  the  hearing  on  the  original  bill. 

6.  On  January  16, 1885,  an  original  bill  or  intervening  petition  was 
filed  in  a  cause,  to  which  an  answer  was  not  filed  until  May  10, 1887, 
though  the  defendant  was  ruled  to  answer  by  October  19, 1885.  The 
cause,  on  May  13, 1887,  was  referred  to  the  master,  to  take  and  report 
the  evidence,  with  his  conclusions,  and  the  master,  on  June  28, 1887, 
made  his  report,  to  which  the  defendant  filed  exceptions  on  July  6, 
1887.  On  July  12, 1887,  the  defendant,  by  leave  of  court,  filed  a  cross- 
bill, seeking  to  make  a  new  paily  defendant.  The  matters  alleged  in 
the  cross-bill  were  mostly  those  set  up  in  the  answer,  and  the  new 
matters  therein  alleged  were  known  to  the  defendant  when  he  filed 
his  answer:  Held,  no  error  in  refusing  defendant's  motion  to  postpone 
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-    the  hearing  of  the  original  bill  until  the  hearing  was  readj  on  the 
cross-bill. 

7.  Trial  by  jury— in  chancery  — fcow  far  discretionary  with  the 
chancellor — and  when  the  verdict  is  merely  advisory.  In  cases  properly 
cognizable  in  equity,  under  any  one  of  the  original  heads  of  chancery 
jurisdiction,  it  is  entirely  discretionary  with  the  court  whether  it  will 
or  will  not  submit  any  issue  or  issues  of  fact  to  a  jury,  and  when  such 
submission  is  made,  the  verdict  is  simply  advisory,  and  may  be  disre- 
garded by  the  court. 

8.  A  motion  for  a  jury  trial  in  a  case  in  equity  was  not  made  until 
some  two  weeks  after  a  reference  to  the  master,  and  after  a  consid- 
erable portion  of  the  testimony  had  been  taken,  and  was  not  for  the 
submission  of  any  particular  issue  or  issues,  but  for  a  trial  by  jury  of 
all  the  issues  of  fact  made  by  the  pleadings.  The  court  refused  the 
same :    Held,  that  the  action  of  the  court  was  eminently  proper. 

9.  Continuance — on  account  of  amendment  to  bill  in  chancery.  After 
t^ie  filing  of  a  cross-bill,  and  on  the  hearing,  the  complainant  in  the 
original  bill  amended  his  bill  in  two  unimportant  respects,  setting  up 
a  fact  which  had  been  proved  by  the  defendant,  and  another  shown  by 
the  record  before  the  court,  and  which  did  not  make  it  necessary  for 
the  defendant  to  file  a  new  answer  or  cross-bill,  and  no  leave  was  asked 
by  him  to  file  new  or  amended  pleadings:  Held,  that  this  did  not 
make  a  prior  refusal  to  postpone  the  hearing  till  the  cross-bill  was  ready 
for  hearing,  erroneous. 

10.  Attorney  and  client — rights  of  the  latter  under  retainer  of  a  firm. 
Where  a  firm  of  three  attorneys  enter  into  a  written  contract  of  retainer 
in  a  number  of  cases,  and  therein  agree  to  act  as  attorneys  and  counsel 
for  the  client,  and  generally  to  do  all  things  deemed  necessary  in  the 
due  course  of  proceedings  to  faithfully  represent  and  defend  his  in- 
terests in  such  cases,  according  to  their  best  judgment  and  ability,  in 
connection  with  such  other  attorneys  as  may  be  employed,  the  client 
will  be  entitled  to  the  services  of  all  three  of  the  partners  in  each  one 
of  the  suits. 

11.  The  spirit  of  such  a  contract,  however,  does  not  require  that  each 
one  of  the  attorneys  shall  be  present  in  court  when  each  and  every  step 
is  taken  in  each  and  every  one  of  the  several  causes,  unless,  in  their 
best  judgment,  such  presence  is  necessary  or  advisable. 

12.  In  such  case,  when  all  three  of  the  attorneys  act  together,  and 
two  of  them,  after  consultation  with  the  third,  in  regard  to  the  case, 
attend  the  trial,  and  no  complaint  is  made  at  the  time  that  the  three  do 
not  all  participate  in  the  trial,  they  may  recover  the  fee  agreed  to  be 
paid.    It  is  different  when  one  of  them  abandons  the  case. 

13.  Same — attorney  prevented  from  acting  by  his  client,   A  client  who 
.  objects  to  his  attorney  preparing  a  bill  of  exceptions  in  a  case,  and  in- 
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sists  It  shall  be  prepared  by  another  attorney,  who  fails  to  get  the  same 
signed  and  sealed,  will,  in  equity,  be  estopped  from  complaining  that 
the  first  named  attorney  failed  to  take  such  bill  of  exceptions,  and  he 
may  recover  the  compensation  agreed  to  be  paid  him. 

14.  Intebest — whether  allowable — and  from  what  time — under  a  spe- 
cial contract.  Certain  park  commissioners  took  possession  of  a  tract 
of  land  in  August,  1870,  not  tortiously  or  under  the  law  of  eminent 
domain,  but  under  a  contract  of  purchase  with  the  owner.  By  the 
terms  of  the  contract  the  purchase  money  would  not  become  due  imtil 
the  purchaser's  title  was  freed  from  all  adverse  claims,  and  established, 
which  was  not  done  until  in  1882,  when  the  court  in  which  a  suit  was 
pending  for  the  settlement  of  the  title,  allowed  the  owner  interest  for 
eleven  or  twelve  years  before  the  money  became  due  under  his  con- 
tract. It  was  held,  that  he  had  no  cause  of  complaint  against  his  attor- 
ney procuring  a  decree  for  the  payment  of  the  purchase  money  because 
he  failed  to  have  the  decree  find  a  gross  sum  for  both  the  principal 
and  interest,  so  that  the  interest  might  bear  interest  after  the  date  of 
the  decree. 

15.  On  the  12th  day  of  June,  1884,  the  owner  of  a  tract  of  land  the  title 
to  which  was  in  litigation,  and  pending  a  suit  to  enforce  the  specific  per- 
formance of  a  sale  thereof  to  park  commissioners,  gave  his  two  notes, 
of  $2500  each,  payable  to  his  attorneys  for  their  legal  services,  one  on 
or  before  one  year  after  date,  and  the  other  on  or  before  two  years  after 
its  date.  By  a  written  contract  of  the  parties,  nn  aaiignment  was  made 
by  the  client  to  his  attorneys  of  so  much  of  his  purchase  money  as 
might  be  necessary  to  pay  the  notes,  in  which  contract  it  was  provided 
that  the  notes  should,  in  any  event,  become  due  and  payable  as  soon  as 
the  amount  to  be  paid  for  the  land  by  the  park  commissioners  should 
be  ascertained  and  determined.  The  decree  fixing  the  amount  to  be 
paid  for  the  land  was  made  January  9, 1883,  and  fully  settled  the  rights 
of  the  parties  thereto,  but  the  money  was  not  paid  into  court  by  the 
park  commissioners  until  April  23, 1887:  Held,  that  the  notes  became 
due  January  9, 1885,  at  the  date  of  the  decree,  and  drew  interest  from 
that  date,  and  not  from  the  time  the  money  was  paid  under  the  decree. 

16.  Decbee — certainty  as  to  amount  to  be  paid.  A  decree  for  the 
payment  of  money  should,  according  to  the  better  practice,  state  in 
words  and  figures  the  amount  of  princii)al  and  interest.  But  when  the 
decree  finds  all  the  necessary  data,  so  that  the  exact  sum  due  is  only  a 
matter  of  computation,  with  only  one  result,  it  wilFbe  sufficiently  defi- 
nite and  certain.  That  is  sufficiently  certain  which  can  be  made  certain. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Eichard  S.  Tuthill,  Judge,  presiding. 
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Mr.  John  Gibbons,  for  the  appellant : 

By  the  contract  between  the  parties,  the  security  depends 
upon  the  performance  of  the  agreement  by  Edsall,  Hawley  & 
Edsall,  and  the  notes  are  to  be  due  "as  soon  as"  the  amount 
to  be  paid  for  the  land  shall  be  ascertained  and  determined. 
The  question  is,  are  the  words,  "as  soon  as,"  equivalent  to  the 
word  "when,"  so  as,  under  all  the  circumstances,  to  protect 
both  parties, — ^anticipating,  "if  ascertained  and  determined" 
before  they  fell  due ;  postponing,  if  after  they  fell  due. 

It  was  the  duty  of  the  intervenors,  as  the  attorneys  of  Phil- 
lips, to  have  had  "ascertained  and  determined,"  by  the  court, 
just  the  amount  to  be  paid  to  Phillips.  By  failing  to  do  so, 
Phillips  lost  the  accruing  interest  on  about  $34,000,  up  to 
April  23,  1887,  amounting  to  about  $5000.  That  in  such  a 
decree  the  amount  is  not  "ascertained  and  determined,"  see 
Smith  V.  Trimble,  27  111.  152;  Boston  v.  Nichols,  47  id.  353; 
Wilhite  V.  Pearce,  id.  413 ;  Stevens  v.  Coffeen,  39  id.  148 ; 
Barstow  v.  McLachlan,  5  Bradw.  96. 

One  year  before  the  testimony  was  heard  in  this  case,  Haw- 
ley, one  of  the  firm,  had  removed  from  the  State,  and  was  re- 
siding in  Nebraska,  thus  practically  abandoning  the  suits  not 
tried.  Appellant  was  entitled  to  the  services  of  each  one  of 
appellees  and  Mr.  Hawley.  Morgan  v.  Roberts,  38  111.  65; 
Cornelius  v.  Wash,  Breese,  (new  ed.)  98 ;  Walker  v.  Goodrich, 
16  HI.  341 ;  Smyth  v.  Harvie,  31  id.  62. 

As  respects  the  lien  of  attorneys,  see  Humphrey  v.  Brown- 
ing, 46  Dl.  476 ;  Farsythe  v.  Beveridge,  52  id.  268.   ' 

The  court  erred  in  setting  aside  $6000  for  the  attorneys, 
and  in  denying  appellant's  motion  to  submit  the  case  to  a  jury. 
Gage  v.  Ewing,  107  111.  11;  Smith  v.  Goode,  29  Ga.  185; 
Striker's  case,  1  Bland's  Ch.  57 ;  Pugh  v.  Dorsey,  8  S.  &  M. 
379 ;  Lynch  v.  WiOard,  6  Johns.  Ch.  342. 
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Brief  for  the  Appelleea 

Messrs.  Edsall  &  Edsall,  pro  se  : 

The  assignment  of  a  part  of  a  fund  due  the  assignor  from 
his  debtor  can  not  be  enforced  at  law,  {Chapman  v.  Shattuck,  3 
Gilm.  49,)  but  such  an  assignment  of  a  part  of  a  debt  or  chose 
in  action  may  be  enforced  in  equity.  1  Daniell's  Neg.  Inst, 
p.  20,  sec.  23 ;  2  Story's  Eq.  Jur.  sec.  1044 ;  Pomeroy  v.  Life 
Ins.  Co.  40  ni.  398 ;  Exchange  Bank  v.  McLoon,  73  Me.  496 ; 
WeUsburg  Bank  v.  Kimberlands,  %f  W.  Va.  555. 

It  was  an  assignment  of  part  of  the  subject  of  the  pending 
suit,  and  therefore  the  rights  of  the  assignees  were  properly 
presented  by  a  supplemental  bin.  Such  a  bill  may  be  filed 
either  before  dr  after  the  decree  in  the  principal  case.  Story's 
Eq.  PI.  sec.  338. 

The  decree  finally  determines  the  rights  of  the  parties. 
While  the  decree  does  not  in  terms  state  the  net  result  of  the 
computation  of  the  interest,  it  finds  all  the  data  from  which 
the  result  may  be  found,  by  a  mere  computation  of  the  interest 
as  therein  directed.  That  is  sufficiently  certain  which  can  be 
made  certain.     Broom's  Legal  Maxims,  599. 

By  the  contract  of  June  12,  1884,  appellees  acquired  an 
interest  in,  and  a  lien  upon,  the  fund  which  was  the  subject 
of  litigation  in  that  case,  and  which,  on  a  presentation  of  the 
facts,  it  would  be  proper  for  the  court  having  jurisdiction  of 
the  res,  to  recognize  and  protect,  whether  Phillips'  notes  held 
by  appellees  had  become  due  or  not.  Such  notes,  by  the 
terms  of  the  contract,  would,  in  any  event,  become  due  as 
/  soon  as  the  amount  the  South  Park  Commissioners  were  to 
pay  for  the  land  was  determined.  Had  the  appellees  seen 
fit  to  do  so,  it  would  have  been  proper  to  file  their  supple- 
mental bill,  showing  that  Phillips  had  assigned  to  them  a  part 
of  the  fund  involved  in  the  suit  of  South  Park  Commissioners 
v.  Phillips,  immediately  after  the  date  of  the  contract,  and  be- 
fore the  decree  therein  of  January  9, 1885.  In  such  case,  the 
assignee  or  "alienee  might  himself  file  a  supplemental  bill, 
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against  the  original  plaintiff  and  other  parties  to  the  suit,  to 
have  the  benefit  of  the  proceeding."  See  2  Daniell's  Ch.  Pr, 
(4th  ed.)  p.  1616. 

Where  a  third  party  takes  an  assignment  of  the  interest  of 
one  of  the  parties  to  a  suit  pendente  lite,  he  may,  if  he  thinks 
proper,  make  himself  a  purty  to  the  suit  by  supplemental  bill. 
(Lunt  V.  Stephens,  75  111.  508.)  Or  he  may,  under  the  modem 
practice,  on  leave  of  the  court,  file  an  intervening  petition, 
and  thus  have  his  rights  adjudicated  upon  and  protected. 
Marsh  v.  Green,  79  Dl.  385. 

It  was  proper  for  the  court  to  allow  an  amendment  on  the 
hearing,  stating  facts  already  proven ;  and  the  same  did  not, 
under  these  circumstances,  operate  as  a  withdrawal  of  the 
replication.  Moshier  v.  Knox  College,  32  HI.  156 ;  Martin  v, 
Eversal,  36  id.  222 ;  Jefferson  County  v.  Ferguson,  13  id.  33 ; 
Gordon  v.  Reynolds,  114  id.  123. 

Under  the  circumstances,  it  was  not  error  to  proceed  with 
the  hearing  of  the  supplemental  bill  before  the  cross-bill  was 
ready  to  be  heard.  (Myers  v.  Manny,  63  111.  211 ;  Wiley  v. 
Platter,  17  id.  538 ;  Beauchamp  v.  Putnam,  34  id.  378.)  But 
no  relief  in  equity  can  be  had  upon  the  cross-bill. 

Where  a  cross-bill  seeks  affirmative  relief,  it  is  indispensable 
that  it  be  equitable  relief,  otherwise  it  will  be  subject  to  a 
demurrer,  for  to  this  extent  it  is  in  the  nature  of  an  original 
bill,  seeking  further  aid  of  the  court  beyond  the  purposes  of 
defense  to  the  original  bill,  and  under  such  circumstances  the 
relief  should  be  such  as,  in  point  of  jurisdiction,  the  court  is 
competent  to  administer.  Tobey  v.  Foreman,  79  El.  489; 
Story's  Eq.  PI.  sec.  398. 

This  was  not  a  case  which  had  a  legal  or  constitutional 
right  to  a  trial  by  jury.  Hea^^ock  v.  Hosmer,  109  111.  245 ; 
Ward  V.  Farwell,  97  id.  593 ;  Petition  of  Ferrier,  103  id.  367. 

It  is  within  the  discretion  of  the  chancellor  to  take  the  ver- 
dict of  a  jury  upon  any  question  of  fact.  (1  Starr  &  Curtis* 
Stat.  p.  411,  sec.  40.)     In  such  cases,  however,  the  verdict  is 
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merely  advisory,  and  may  be  wholly  disregarded  in  the  decree. 
Milk  V.  Moore,  39  111.  684;   Titcomb  v.  Vantile,  84  id.  371. 

In  the  present  case,  the  cause  was,  without  objection,  re- 
ferred to  the  master  to  take  and  report  the  evidence,  with  his 
conclusions  thereon,  on  May  13,  1887,  and  the  hearing  com- 
menced before  the  master  on  the  14th  of  May.  The  appellant 
appeared  before  the  master,  and  participated  in  this  hearing, 
and  delayed  making  his  motion  for  trial  by  jury  until  May  26, 
1887.  And  the  motion  then  made  was,  that  all  the  issues  of 
fact  formed  upon  the  pleadings  be  submitted  to  the  jury,  in- 
stead of  requesting  any  particular  issue  to  be  so  submitted,  as 
authorized  by  the  statute. 

The  answer  was  not  sworn  to,  nor  was  the  motion  supported 
by  affidavit,  as  required  by  the  practice.  The  court  not  only 
properly  exercised  its  discretion  in  the  denial  of  this  motion, 
but  to  have  granted  it  would  have  been  positive  error.  Milk 
V.  Moore,  39  111.  584;  Hahn  v.  Huber,  83  id.  244, 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

On  and  prior  to  the  12th  day  of  June,  1884,  there  were 
pending  in  the  circuit  court  of  Cook  county  the  cases  of  South 
Park  Comrs.  v.  Charles  B.  Phillips  et  al.,  (including  the  various 
cross-bills  and  petitions  filed  therein,)  the  case  of  Elizabeth 
Ann  Phillips  v.  Rose  M,  Kerr,  Charles  B.  Phillips  et  al.,  and 
the  case  of  Williams,  for  the  use  of  Blatchford  v.  Charles  B, 
Phillips,  and  pending  in  the  Superior  Court  of  Cook  county 
the  cases  of  Eliza  B.  Eaton  v.  Charles  B.  Phillips,  and  Atnos 
F.  Tompkins  v.  Charles  B.  Phillips,  and  in  the  Criminal  Court 
of  Cook  county,  an  indictment  against  Charles  B.  Phillips  for 
libel.  James  K,  Edsall  and  Samuel  C.  Edsall,  the  appellees, 
and  John  B.  Hawley,  attorneys-at-law,  had  theretofore  been 
retained  in  said  suits  by  said  Charles  B.  Phillips,  and  had 
performed  various  legal  services  therein,  and  had  also  attended 
to  other  legal  business  for  him.    Some  two  months  before  the 
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date  above  mentioned,  they  had,  owing  to  a  misunderstanding 
with  said  Phillips,  withdrawn  from  said  eases  and  turned  them 
over  to  other  counsel  employed  by  him,  and  had  brought  suit 
against  him  for  something  over  $2500,  claimed  by  them  to 
be  due  for  services. 

On  said  12th  day  of  June,  1884,  an  arrangement  was  made 
between  the  parties,  the  results  of  which  were,  that  said  suit 
for  fees  was  dismissed,  and  appellees  and  said  Hawley  again 
took  charge  of  the  above  enumerated  causes  pending  against 
Phillips.  On  the  same  day,  said  Phillips  executed  to  appellees 
and  said  Hawley  his  two  promissory  notes  of  that  date,  for 
$2500  each,  one  payable  on  or  before  one  year  from  date,  and 
the  other  on  or  before  two  y.ears  after  date.  At  the  same  time  a 
written  contract  was  entered  into  by  and  between  said  Charles 
B.  Phillips^  of  the  first  part,  and  appellees  and  said  Hawley, 
of  the  second  part,  which,  after  stating  that  the  party  of  the 
first  part  retains  the  parties  of  the  second  part  to  act  as  his 
attorneys  and  counsel  in  the  cases  above  mentioned  "pending 
in  the  circuit,  Superior  and  Criminal  courts  of  Cook  county, 
respectively,"  provides  as  follows : 

"And  the  parties  of  the  second  part  hereby  agree  to  accept 
such  retainer  and  employment,  and  to  act  as  the  attorneys 
and  counsel  for  the  said  Phillips,  and  generally  to  do  all  things 
deemed  necessary  in  the  due  course  of  proceedings  in  said 
courts,  to  faithfully  represent  and  defend  his  interests  in  said 
cases,  according  to  their  best  judgment  and  ability,  in  con- 
nection with  such  other  attorneys,  if  any,  as  said  Phillips  has 
employed  or  may  see  fit  to  employ  for  that  purpose ;  and  Ln 
consideration  of  the  premises,  and  also  in  consideration  of 
the  amount  due  said  parties  of  the  second  part  for  services 
heretofore  rendered  as  the  attorneys  and  counsel  for  said  party 
of  the  first  part,  the  said  party  of  the  first  part  hereby  agrees 
to  pay  the  said  parties  of  the  second  part  the  sum  of  $5000, 
one-half  of  which  is  to  be  paid  on  or  before  one  year  from  the 
date  hereof;  and  the  remainder  on  or  before  two  years  from  the 
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date  hereof,  according  to  the  tenor  and  effect  of  two  promis- 
sory notes  of  even  date  herewith ;  and  to  secure  the  payment 
of  said  notes,  the  said  party  of  the  first  part  hereby  assigns 
to  the  parties  of  the  second  part  such  portion  of  the  amount 
which  may  be  found  to  be  due  and  payable  to  the  party  of  the 
first  part  from  the  South  Park  Commissioners  for  the  lands 
conveyed  and  procured  to  be  to  them  by  said  Phillips  involved 
in  said  suit,  wherein  said  South  Park  Commissioners  are  com- 
plainants, as  may  be  sufficient  to  pay  the  said  (imount  so  agreed 
to  be  paid  to  said  parties  of  the  second  part ;  and  said  party 
of  the  first  part  hereby  authorizes  said  parties  of  the  second 
part  to  receive  said  amount  so  assigned  to  them  from  the  said 
South  Park  Commissioners,  and  to  give  all  necessary  receipts 
therefor,  either  as  such  assignees  or  as  the  attorneys  for  the 
said  party  of  the  first  part ;  and  it  is  further  agreed  and  un- 
derstood, that  said  notes  shall,  in  any  event,  become  due  and 
payable  as  soon  as  the  amount  to  be  paid  for  said  land  by 
said  South  Park  Commissioners  shall  be  ascertained  and  de- 
termined." 

In  September,  1884,  Hawley,  one  of  the  payees  of  the  notes, 
assigned  his  interest  in  the  same  to  said  James  K.  Edsall. 

The  cause  of  the  South  Park  Camrs.  v.  Charles  B.  Phillips 
et  al.  was  heard  in  the  circuit  court  during  the  month  of  July, 
1884,  and  on  the  9th  day  of  January,  1885,  a  decree  was  en- 
tered therein,  which  provided,  among  other  things,  as  follows : 

"It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
complainant,  the  South  Park  Commissioners,  do  pay  into 
court  the  sum  of  $36,664,  (being  the  contract  price,  at  $800 
per  acre,  for  said  45^^^^  acres,)  together  with  interest  thereon 
at  six  per  cent  per  annum,  from  August  27,  A.  D.  1870,  to 
the  date  of  such  payment,  after  deducting  from  said  total  of 
principal  and  interest  the  amount  hereinbefore  found  to  have 
been  paid  by  complainant  to  said  Phillips,  with  interest  at  six 
per  cent  per  annum  on  each  of  said  payments  from  the  date 
thereof  to  the  date  of  such  payments,  to- wit :         • 
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$300  with  interest  at  six  per  cent  from  Dec.  15,  1869. 

100  "  "  "     Feb.    4,  1870. 

450  «  "  •*     Apr.    4,  1870. 

450  «  "  -     Apr.    6,1870. 

215  "  "  «     Apr.  16,  1870. 

150  "  "  "     Apr.  12,  1870. 

500  "  "  **     May  15,  1870. 

250  '^  "  "     Sept.  10,  1870. 

250  "  •'  ••     Dec.  14,  1874. 

250  "  "  "     Mch.  11,  1875. 

250  "  "  "     July  26,  1875. 

300  "  «         .  «     Jan.  16,  1876. 

500  "  "  "     July     3,  1876. 

200  **  "  "      Sept.  26,  1876. 

— To  be  herein  distributed  according  to  the  rights  of  the  par- 
ties as  herein  found  and  decreed,  and  that  upon  such  payment 
into  court,  the  South  Park  Commissioners  be  discharged  from 
further  liability  therefor,  and  that  the  title  of  said  complain- 
ant in  and  to  said  north  45]Yo  ^^^^^  of  the  east  half  of  the 
south-west  quarter  of  said  section  13,  upon  such  payment,  be 
confirmed  and  established." 

Shortly  after  the  rendition  of  said  decree,  to- wit,  on  the 
16th  day  of  January,  1885,  the  appellees  filed  in  the  circuit 
court  the  supplemental  bill  or  intervening  petition  which  is 
now  in  question  before  us,  against  said  Charles  B.  Phillips 
and  the  South  Park  Commissioners,  asking  that  they,  said 
appellees,  be  decreed  to  have  a  lien  upon  the  fund  due  said 
Phillips  from  the  park  commissioners,  for  the  payment  and 
satisfaction  of  the  amount  due  or  to  become  due  upon  the  afore, 
said  notes  and  contract,  and  for  other  relief.  On  the  19th 
of  October,  1885,  said  Phillips  was  ruled  to  answer  the  sup- 
plemental bill  within  twenty  days,  biit  his  answer  thereto  was 
not  filed  until  May  10, 1887.  Three  days  thereafter,  on  May 
13, 1887,  the  cause,  and  matters  involved  in  the  supplemental 
bill,  and  the  issues  joined  thereon,  were  referred  to  a  master 
35—127  III. 
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in  chancery  to  take  and  report  the  evidence,  with  his  conclu- 
sions thereon.  Thereafter,  on  May  26,  1887,  said  Phillips 
entered  a  motion  for  a  trial  by  jury  of  the  issues  of  fact  in  the 
cause,  and  to  set  aside  the  order  of  reference  to  the  master, 
which  motion  was  denied  by  the  court.  On  June  28,  1887, 
the  master  made  a  report  of  the  evidence  and  his  findings,  and 
his  conclusion  was,  that  the  material  allegations  of  the  sup- 
plemental bill  were  supported  by  the  proofs,  and  that  the 
prayer  of  said  bill  should  be  granted.  Phillips  filed  exceptions 
to  the  master's  report  on  July  6, 1887,  and  on  the  12th  of  July, 
1887,  he,  by  leave  of  the  court,  filed  a  cross-bill  against  ap- 
pellees and  John  B.  Hawley.  On  the  26th  of  July,  1887,  the 
cause  of  said  supplemental  bill  was  heard  by  the  court,  and 
the  exceptions  to  the  master's  report  were  overruled,  and  said 
report  in  all*  things  approved  and  confirmed,  and  a  decree 
rendered  in  favor  of  appellees,  against  Phillips,  for  $576^ 
and  costs,  and  the  same  ordered  to  be  paid  out  of  the  fund  in 
the  custody  of  the  court.  This  decree  was  afterward,  upon 
the  appeal  of  said  Phillips,  affirmed  in  the  Appellate  Court 
for  the  First  District,  and  the  cause  is  now  brought  to  this 
court  by  him  by  a  further  appeal.  Various  objections  are 
urged  to  the  decree,  and  the  more  important  of  these  will  be 
briefly  considered. 

The  claim  is  made  that  the  court  of  chancery  had  no  juris- 
diction to  entertain  the  supplemental  bill  or  intervening  peti- 
tion of  appellees,  and  that  there  was  a  full  and  adequate 
remedy  at  law.  The  bill  or  petition  of  appellees  was  not,  as 
seems  to  be  assumed,  a  suit  by  attorneys  against  their  client 
for  the  purpose  of  recovering  the  value  of  professional  services 
rendered,  and  therefore,  in  substance,  for  the  recovery  of  un- 
liquidated damages,  nor  did  it  involve  any  question  of  an  im- 
plied lien  for  fees,  in  their  favor,  upon  the  decree  or  judgment 
recovered  for  their  client  against  the  park  commissioners. 
The  theory  of  the  supplemental  bill  was,  that  appellant  had, 
by  written  contract,  assigned  to  appellees  and  Hawley  a  por- 
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tion  of  the  amount  due  and  owing  to  him  from  the  South 
Park  Commissioners,  and  that  the  whole  amount  so  due  and 
owing  him  was  a  fund  in  the  hands  and  under  the  control  of 
the  court,  and  that  such  assignment  should  he  protected  and 
enforced  by  the  court,  and  a  decree  entered  preserving  the 
equitable  lien  which  appellees  had,  under  the  contract,  upon 
such  fund.  A  part  of  a  debt  or  chose  in  action  is  not  assign- 
able at  law,  but  can  be  assigned  in  equity,  and  in  such  case 
a  trust  will  be  created  in  favor  of  the  equitable  assignee  on 
the  fund,  and  will  constitute  an  equitable  lien  upon  it.  Story's 
Eq.  Jur.  sec.  1044 ;  Pomeroy  v.  Manhattan  Life  Ins,  Co.  40  111. 
398.  It  is  clear,  not  only  that  appellees  had  no  remedy  at 
law  to  enforce  the  assignment  contained  in  the  contract,  but 
also  that  the  jurisdiction  of  the  chancery  court,  a  trust  being 
involved,  was  unquestionable. 

These  same  considerations  also  dispose  of  two  other  objec- 
tions urged  by  appellant  against  the  decree.  One  of  these  is 
the  claim  that  the  bill  was  prematurely  filed,  and  the  other, 
the  refusal  of  the  court  to  submit  the  issues  of  fact  in  the  case 
to  a  jury.  The  bill  being  to  enforce  an  equitable  interest  in  a 
fund  which  was  under  the  control  of  the  court,  it  was  entirely 
proper  to  file  it  either  before  or  after  the  decree  in  the  princi- 
pal case  of  South  Park  Commissioners  v.  Phillips  et  aL,  and 
wholly  irrespective  of  the  question  whether  the  debt  secured 
by  the  notes  and  written  contract  was  due  or  not.  The  ex- 
hibition of  a  bill  or  petition  is  proper  at  any  time  after  the 
assignment,  in  order  to  give  the  court  notice  of  the  rights  of 
the  assignee  in  a  fund  which  is  the  subject  of  pending  litiga- 
tion, and  if  the  rule  were  otherwise  than  as  stated,  the  rights 
of  such  assignee  would  be  extremely  precarious.  So,  also, 
the  case  being  one  which  was  properly  cognizable,  in  equity, 
under  one  of  the  original  heads  of  chancery  jurisdiction,  it 
was  entirely  discretionary  with  the  court  whether  it  would  or 
would  not  submit  any  issue  or  issues  of  fact  to  a  jury ;  and 
had  such  submission  been  made,  the  verdict  rendered  would 
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have  been  simply  advisory,  and  might  have  been  disregarded 
by  the  court.  The  motion  for  a  jury  trial  was  not  made  until 
some  two  weeks  after  the  reference  to  the  master,  and  after  a 
considerable  portion  of  the  testimony  had  been  taken,  and 
was  not  for  the  submission  of  any  particular  issue  or  issues, 
but  for  a  trial  by  jury  of  all  the  issues  of  fact  made  by  the 
pleadings.  The  action  of  the  court  in  refusing  the  applica- 
tion was  eminently  proper.     Eev.  Stat.  chap.  22,  sec.  40. 

It  is  urged  it  was  error  to  deny  the  motion  of  appellant  to 
continue  the  cause  until  answer  was  made  to  his  cross-bill, 
and  the  cause  was  at  issue  thereon.  This  cross-bill  was  not 
filed  until  July  12,  1887,  and  the  motion  was  entered  July 
15,  1887.  The  master  had  made  his  report  of  the  evidence, 
and  his  conclusions  thereon,  on  the  28th  of  June,  1887,  and  a 
motion  was  pending  for  the  confirmation  of  such  report  and 
the  entry  of  a  decree  in  accordance  with  its  recommendations. 
The  matters  and  things  alleged  in  the  cross-bill  were,  with  a 
few  exceptions,  contained  in  the  answer  to  the  bill  of  appellees, 
and  the  facts  alleged  in.  the  cross-bill,  and  not  stated  in  the 
answer,  had  transpired  and  were  known  to  appellant  prior  to 
the  filing  of  said  answer.  If  the*  cross-bill  was  proper  and 
was  necessary,  no  good  reason  is  suggested  why  it  was  not 
filed  with  said  answer.  The  cross-bill  made  a  new  party  to 
the  suit,  who  was  not  before  the  court,  by  the  service  of  pro- 
cess or  otherwise,  and  to  have  waived  the  original  bill  until 
the  cross-bill  was  ripe  for  hearing,  would  have  caused  vexa- 
tious delay.  The  filing  of  a  cross-bill  does  not  necessarily 
stay  the  hearing  upon  the  original  bill,  and  when  there  has 
been  a  want  of  diligence  on  the  part  of  a  defendant  in  chan- 
cery, and  the  original  cause  is  ready  for  hearing,  he  can  not 
interpose  a  cross-bill,  and  insist,  as  a  matter  of  right,  upon 
the  postponement  of  the  hearing  of  the  original  cause.  Wiley 
V.  Platter,  17  111.  538. 

It  is  suggested,  that  as  amendments  were  made  to  the  bill 
at  the  hearing,  it  opened  up  the  case,  and  appellant  was  en- 
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titled  to  file  a  new  answer,  and  with  it  a  cross-bill,  and  that 
the  original  bill  thereby  lost  its  precedence  over  the  cross-bill. 
The  two  amendments  then  made  were  unimportant,  and  were 
the  mere  statement  of  facts  already  proven  by  appellant  him- 
self before  the  master — i.  e.,  that  Mr.  Hawley  had  resided  in 
Nebraska  since  the  summer  of  1886,  and  that  the  South  Park 
Commissioners  had,  on  the  23d  day  of  April,  1887,  paid  into 
court  the  money  due  Phillips  under  the  decree  of  January  9, 
1885 ;  and,  moreover,  the  latter  fact  was  already  within  the 
judicial  knowledge  of  the  court  from  the  record  of  the  princi- 
pal cause  in  which  the  supplemental  bill  was  filed.  These 
amendments  did  not  and  could  not  necessitate  a  new  answer 
or  the  filing  of  a  cross-bill.  The  cross-bill  was  filed  July  12, 
and  the  amendments  were  not  made  until  July  26,  and  appel- 
lant then  made  no  oflfer  to  amend  his  pleadings  or  file  new 
pleadings,  and  did  not  renew  his  motion,  which  had  been  over- 
ruled on  July  15,  to  continue  the  cause  until  the  cross-bill 
was  ready  for  hearing.  We  find  no  error  in  the  ruling  of  the 
court  upon  the  motion  for  continuance. 

The  principal  contention  of  appellant  is,  that  appellees  and 
John  B.  Hawley  did  not  faithfully  represent  and  defend  his 
interests,  as  required  by  the  contract  of  June  12,  1884,  in  the 
suits  and  causes  mentioned  in  said  contract.  The  master,  in 
his  report,  and  the  court,  in  its  decree,  each  finds,  in  substance, 
that  appellees  and  said  Hawley  had  faithfully,  and  with  due 
care,  skill  and  diligence,  complied  with  and  performed  their 
part  of  said  contract.  Six  suits  are  mentioned  in  the  contract, 
and  three  of  these  were  satisfactorily  ended  within  a  short 
time  after  the  contract  was  made.  The  cause  of  Elizabeth 
Ann  Phillips  v.  Kerry  Charles  B.  Phillips  et  al,  is  not  yet  dis- 
posed of,  but  it  was  heard  in  respect  to  the  matters  in  contro- 
versy between  said  Elizabeth  Ann  Phillips  and  the  Kerrs,  in 
February,  1886,  and  at  the  time  of  the  hearing  of  this  case 
was  still  held  under  advisement  in  the  trial  court.  It  appears 
from  the  evidence,  that  nothing  further  can  be  done  in  said 
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suit  in  behalf  of  appellant,  without  said  Elizabeth  Ann  Phillips 
is  successful  in  her  controversy  with  the  Kerrs,  but  that  in 
that  event  he  may  be  entitled  to  relief  upon  his  cross-bill 
against  her.  It  further  appears  that  appellees  and  said  Haw- 
ley  have  thus  far  done  all  required  of  them  in  said  cause  to 
advance  the  interests  of  their  client,  and  are  ready  and  will- 
ing to  perform  all  services  in  said  litigation  that  may  be  here- 
after necessary  in  order  to  protect  such  interests. 

It  is  objected,  that  in  the  suit  of  WilUams,  for  use  of  Blatch- 
ford  V.  PhiUips,  which  was  finally  disposed  of  in  July,  1885, 
there  was,  in  two  respects,  a  failure  on  the  part  of  appellees 
and  said  Hawley  to  perform  their  duty  under  the  contract  of 
June  12,  1884, — that  Hawley  did  not  appear  in  court  and 
take  part  in  the  trial  of  said  cause,  and  that  appellees  failed 
to  procure  a  bill  of  exceptions  to  be  signed  and  filed  within 
the  time  limited  therefor  by  the  order  of  the  court.  Appellant 
was  entitled,  under  the  contract,  to  the  services  of  all  three 
of  the  attorneys  in  each  one  of  the  suits  mentioned  therein. 
But,  it  will  be  noted,  the  contract  was  to  act  as  his  attorneys 
and  counsel,  and  do  all  things  deemed  necessary  to  faithfully 
represent  and  defend  his  interests  in  said  cases,  according  to 
their  best  judgment  and  ability.  The  spirit  of  the  contract 
did  not  require  that  all  three  of  the  attorneys  should  be  pres- 
ent in  court  when  each  and  every  step  was  taken  in  each  and 
every  one  of  the  six  cases,  unless  in  their  best  judgment  such 
presence  was  necessary  or  advisable.  The  conduct  of  all  the 
parties  to  the  contract  in  regard  to  the  trial  and  proceedings, 
in  this  and  the  other  suits,  clearly  indicates  it  was  understood 
by  them  as  is  above  suggested.  It  appears  that  all  three  of 
the  attorneys  acted  together  in  the  case  in  question,  and  that 
appellees,  after  consultation  with  Mr.  Hawley  in  regard  to  the 
case,  attended  to  the  trial,  and  that  no  complaint  was  made, 
at  the  time,  that  they  did  not  all  three  participate  therein. 
The  case  of  Morgan  v.  Hoherts,  38  111.  65,  cited  by  appellant, 
is  not  here  in  point.    In  that  case  there  was  an  abandonment 
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of  the  suit  and  of  the  contract  by  one  of  the  counsel  employed, 
while  here  no  such  abandonment  is  shown  by  the  evidence. 

In  respect  to  the  matter  of  the  bill  of  exceptions,  it  is  to  be 
noted  that  under  the  contract  appellant  had  the  right  to  employ 
other  attorneys  to  act  in  conjunction  with  appellees  and  Mr. 
Hawley,  and  that  he  did  retain  Mr.  Sherburne  to  assist  in  the 
trial  of  the  case.  The  evidence  conclusively  shows  that  after 
the  motion  for  a  new  trial  was  overruled,  appellees  offered  to 
prepare  a  bill  of  exceptions,  but  that  appellant  objected  to 
their  having  anything  to  do  with  it,  and  insisted  it  should  be 
prepared  and  attended  to  by  Mr.  Sherburne  alone.  Through 
some  misunderstanding  with  the  presiding  judge  and  opposing 
counsel,  the  bill  of  exceptions  was  not  signed  and  sealed.  It 
is  manifest  that  it  was  through  no  fault  of  appellees  or  of  Mr. 
Hawley  that  a  bill  of  exceptions  was  not  filed  within  the  time 
allowed.  The  acts  and  conduct  of  appellant  himself  having 
prevented  appellees  from  taking  a  bill  of  exceptions,  he  is,  in 
equity^  estopped  from  complaining  of  their  failure  so  to  do. 

It  is  urged,  that  in  the  case  of  South  Park  Comrs.  v.  PhiUips 
et  ah  reported  in  119  111.  626,  appellees  and  said  Hawley  failed, 
in  several  respects,  to  comply  with  their  duty  under  the  con- 
tract. We  have  carefully  examined  the  evidence  in  the  record, 
and  fail  to  find  proof  that  there  was  a  breach  of  professional 
duty  on  their  part  in  failing  to  charge,  in  the  answer  of  Phil- 
lips, that  the  contract  of  December  10, 1869,  was  obtained  by 
fraud,  or  that  any  facts  were  stated  to  them  or  data  furnished 
them  upon  which  they  could  properly  have  made  such  a  charge, 
or  that  the  want  of  such  charge  worked  the  rejection  of  any 
testimony,  or  injuriously  affected  the  rights  of  appellant. 

In  view  of  the  fact  that  the  park  commissioners,  on  the  27th 
of  August,  1870,  took  possession  of  the  ^^^^^  acres  of  land 
which  was  found  to  belong  to  appellant,  the  trial  court  allowed 
him  interest  from  that  date  on  the  $800  per  acre  to  be  paid 
therefor,  and  at  the  same  time  gave  the  commissioners  credit 
for  the  several  payments  they  had  made  to  appellant  on  the 
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contract,  with  like  interest  thereon  from  the  dates  of  such  re- 
spective payments,  and  directed  that  all  the  computations  of 
interest  should  be  made  to  the  date  of  the  payment  into  court 
by  the  commissioners,  of  the  contract  price  and  interest.  It 
is  claimed  that  appellees  and  Hawley  were  derelict  in  duty,  in 
that  they  did  not  procure  a  decree  for  a  sum  in  gross,  composed 
of  the  principal  of  $36,664,  and  interest  computed  thereon  at 
six  per  cent  per  annum,  from  August  27, 1870,  to  the  date  of 
entering  the  decree,  less  the  credits  due  the  commissioners,  and 
that  by  their  failure  to  do  so,  appellant  lost  a  large  amount 
of  interest  upon  interest  which  would  have  accrued  upon  the 
decree  if  properly  entered  between  the  date  of  such  entry, 
January  9,  1885,  and  the  date  of  payment,  April  23,  1887. 
There  might  be  force  in  this  point  were  it  not  for  the  fact  that 
the  possession  taken  by  the  commissioners  on  August  27, 1870, 
was  not,  as  to  appellant,  either  tortious  or  under  the  law  of 
eminent  domain,  but  was  under  and  in  pursuance  of  the  con- 
tract of  December  10, 1869,  and  by  the  terms  of  that  contract, 
and  under  the  proofs,  the  compensation  payable  to  him  was 
not  due  until  the  title  to  the  land  was  freed  from  all  adverse 
claims  by  the  final  judgment,  in  1882,  of  the  Supreme  Court 
of  the  United  States,  in  the  case  of  Kerr  v.  SoxUh  Park  Com- 
missioners  and  Phillips.  It  would  seem,  then,  the  decree  was, 
in  respect  to  the  matter  under  consideration,  very  favorable 
to  appellant, — ^that  by  it  he  was  allowed  interest  upon  the 
$36,664  for  a  period  of  between  eleven  and  twelve  years,  be- 
fore the  money  was  due  under  his  contract,  and  in  the  absence 
of  any  provision  therein  for  interest.  Clearly,  it  would  not 
have  been  advisable  in  his  solicitors  to  object  to  the  decree 
proposed  by  the  court  on  the  ground  it  did  not  afford  him  a 
more  liberal  allowance  of  interest. 

The  other  objections  made  to  the  manner  in  which  appellees 
and  Hawley  attended  to  the  interests,  of  their  client  in  the 
South  Park  Camrs.  case,  do  not  seem  to  require  special  notice. 
SufiGice  it  to  say,  we  do  not  regard  them  as  substantial  or  tenable. 
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It  is  insisted,  that  under  the  contract  of  June  12,  1884,  the 
15000  to  be  paid  appellees  and  Hawley  did  not  draw  interest 
until  April  23, 1887,- — the  time  the  money  was  paid  into  court 
by  the  commissioners, — and  that  the  action  of  the  court  in 
allowing  interest  on  said  sum  from  the  date  of  the  entry  of  the 
decree  of  January  9,  1885,  was  erroneous.  It  was  agreed  in 
the  contract  "that  said  notes  shall,  in  any  event,  become  due 
and  payable  as  soon  as  the  amount  to  be  paid  for  said  land 
by  said  South  Park  Commissioners  shall  be  ascertained  and 
determined."  The  two  matters  in  controversy  in  the  South 
Park  Commissioners'  suit,  as  between  them  and  appellant, 
were,  the  ascertainment  of  the  quantity  of  land  he  owned  and 
was  entitled  to  be  paid  for,  and  the  question  whether  he  was 
to  be  paid  $800  per  acre  as  the  value  of  the  land.  The  decree 
settled  these  questions,  and  determined  the  rights  of  all  the 
parties  to  the  litigation.  The  decree  did  not,  as  would  have 
been  the  proper  and  better  practice,  make  the  computation, 
and  state  in  words  and  figures  the  amount  of  principal  and 
interest  the  commissioners  were  decreed  to  pay  for  the  portion 
of  the  land  awarded  to  appellant.  It  did,  however,  find  the 
number  of  acres  awarded  to  him  (4:5yYo)»  *^®  pnce  per  acre 
($800),  the  total  amount  of  the  contract  price  ($36,664),  and 
fixed  the  date  (August  27,  1870,)  from  which  interest  at  six 
per  cent  per  annum  should  be  computed  thereon  up  to  the  date 
of  payment ;  and  it  also  found  the  amounts  and  dates  of  the 
several  payments  made  on  the  land,  and  directed  that  said 
payments,  with  interest  at  six  per  cent  per  annum  on  each  of 
such  payments,  from  the  date  thereof  to  the  date  of  the  pay- 
ment of  the  decree,  should  be  deducted  from  said  total  of  prin- 
cipal and  interest  required  to  be  paid  for  the  land.  The  decree 
contained  all  the  necessary  data  from  which,  by  mere  compu- 
tation, the  exact  amount  to  be  paid  for  the  land  could  be  cal- 
culated, and  in  the  nature  of  things  there  could  be  but  one 
result.  That  is  suflSciently  certain  which  can  be  made  certain. 
In  our  opinion,  the  amount  which  was  to  be  paid  appellant 
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for  the  land  by  the  South  Park  Commissioners,  was,  within 
the  import  and  meaning  of  the  contract  of  June  13,  1884,  as- 
certained and  determined  by  the  decree  of  January  9,  1886, 
and  the  $6000  then  became  due  and  payable,  and,  ^nder  the 
statute,  bore  six  per  cent  interest  after  that  date. 

We  find  no  manifest  error  in  the  decree  or  in  the  record, 
and  the  judgment  of  the  Appellate  Court  is  aflSrmed. 

Judgment  affirmed, 

Mr.  Justice  Bailey,  having  heard  this  case  in  the  Appellate 
Court,  took  no  part  in  its  decision  here. 
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Charles  F.  Orthwein 


Charles  W.  Thomas  et  al. 

Filed  at  ML  Vernon  April  5, 1889. 

1.  Descents — illegitimates — meaning  of  the  words  "child"  and  'chil- 
dren.**  Prior  to  1822  the  common  law  in  regard  to  illegitimates  bad  not 
been  modified  by  statute,  and  a  bastard  could  not  inherit,  even  from 
its  mother.  The  words  "children"  and  "child,"  when  used  in  a  statute, 
are  construed  to  embrace  only  legitimate  children. 

2. .  Savle— presumption  in  favor  of  legitimacy.  The  law  will  presume 
that  every  child  is  the  offspring  of  a  lawful  rather  than  a^meretricioos 
union  of  the  parents,  and  that  consequently  the  mother,  either  by  ac- 
tual maiTiage  or  by  cohabitation  and  recognition,  was  the  lawful  wife 
of  the  father. 

3.  Inasmuch  as  the  presumption  of  the  legitimacy  of  offspring  at- 
taches to  every^  child,  the  burden  of  showing  illegitimacy  is  cast  on 
those  who  allege  it.  Mere  rumor  is  insufficient  to  bastardize  issue,  or 
require  positive  proof  of  actual  marriage.  If  the  presumption  is  false, 
that  may  be  shown  by  repellant  facts,  otherwise  the  presumption,  from 
mere  filiation,  must  stand. 

4.  Estoppel — of  grantee,  cts  to  recitals  in  deed.  The  g^ntee  in  a 
deed  is  estopped  to  deny  the  recitals  therein,  and  after  the  deed  is 
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recorded  in  the  proper  county,  all  persona  claiming  through  him  will 
be  equally  estopped.  When  such  deed  names  a  person  as  the  wife  of 
another,  in  reciting  the  grounds  for  a  conveyance,  the  grantee  and 
those  claiming  under  him  will  not  be  allowed  to  deny  the  lawful  mar- 
riage of  such  person,  and  bastardize  her  issue. 

5.  Estate  by  the  cubteby.  On  the  death  of  a  married  woman,  in 
1832,  seized  in  fee  of  land  and  leaving  iasue,  the  husband  took  an  es- 
tate by  the  curtesy  in  the  wife's  lands,  and  the  children,  the  heirs  of 
both,  will  have  no  right  of  entry  in  the  lifetime  of  the  father. 

6.  Tenancy  by  the  entirety— de<»d  to  husband  and  wife.  Where  the 
owner  of  land  conveyed  the  same  to  "T.  O.,  and  S.  O.,  his  wife,  and  their 
heirs  and  assigns  forever,"  in  1825,  it  was  held,  that  the  conveyance 
being  to  a  husband  and  wife,  they  took  the  estate  granted  as  tenants 
by  the  entirety,  and  neither  one  was  capable  of  claiming  or  holding 
adversely  to  the  other.* 

7.  Limitations — color  oftitle^-^hether  acquired  in  good  faith.  Where 
a  husband,  with  both  actual  and  constructive  notice  of  his  wife's  title 
to  land,  fraudulently  procured  a  decree  in  a  suit  to  which  she  was  a 
stranger,  under  which  a  deed  was  made  to  the  husband,  of  such  lands, 
it  was  held,  that  such  deed  could  not  be  relied  on  as  color  of  title,  be- 
cause it  was  acquired  fraudulently,  and  not  in  good  faith. 

8.  Same — when  the  statute  begins  to  run — as  against  a  remainder-man. 
Until  the  death  of  the  life  tenant,  no  statute  of  limitations  will  begin 
to  run  against  the  remainder-man,  and  laches  will  be  imputed  to  him 
only  from  the  time  his  right  of  entry  accrues. 

9.  A  party  in  the  actual  possession  of  land  may  safely  lie  by  until  his 
possession  is  invaded  or  his  title  attacked.  Until  this  is  done,  laches 
will  not  run  against  him. 

10.  Deobee — upon  whom  binding-^parties  and  privies— who  regarded 
as  privies.  It  is  only  parties,  and  their  privies  in  blood  or  estate,  that 
are  estopped  by  a  decree  or  judgment ;  and  parties  to  a  decree,  in  the 
eye  of  the  law,  are  those  only  who  are  named  as  such  in  the  record,  and 
are  properly  served  with  process  or  enter  their  appearance.  A  privy  in 
blood  or  estate  is  one  who  derives  his  title  to  the  property  in  question 
by  descent  or  purchase,  and  a  privy  to  a  judgment  or  decree  is  one 
whose  succession  to  the  rights  of  property  thereby  affected  occurred 
after  the  institution  of  the  particular  suit,  and  from  a  party  thereto, 

11.  Same — as  to  one  not  a  party,  A  decree  of  coiurt  finding  the  title 
to  a  wife's  laud  to  be  in  her  husband,  who  files  the  bill,  will  not  bind 
the  wife  when  she  is  not  made  a  party  to  the  suit. 


*  See  Cooper  v.  Cooper,  76  HI.  57 ;  Almond  v.  Bonnell,  id.  537 ;  Harrer 
V.  Wallner,  80  id.  197. 
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Brief  for  the  Appellant. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the  Hon. 
George  W.  Wall,  Judge,  presiding. 

Mr.  E.  F.  WiNOATE,  and  Mr.  J.  B.  Bowman,  for  the  appellant : 

In  proving  title  by  descent,  proof  of  facts  from  which  legiti- 
macy may  be  inferred,  is  suflBcient.  Pratt  v.  Pierce,  36  Me.  448. 

Every  child  is  presumed  to  be  legitimate,  and  in  the  absence 
of  evidence  to  the  contrary,  no  proof  of  marriage  of  the  parents 
is  required.  The  law  is  unwilling  to  bastardize  children,  and 
imposes  the  burden  of  proof  upon  the  party  alleging  illegiti- 
macy.    Strode  v.  GowaUy  2  Bush,  621. 

In  evidence  of  marriage,  proof  of  actual  marriage,  in  the 
case  of  obscure  families,  must  be  very  slight.  On  the  question 
of  legitimacy,  recognized  authority  is  not  to  be  found  requiring 
the  heir,  an  acknowledged  and  conceded  child,  to  prove  an 
act  of  marriage  as  a  requisite  to  maintain  its  legitimacy.  The 
presumption  and  charity  of  the  law  are  in  its  favor,  and  they 
who  wish  to  bastardize  the  child,  must  make  out  the  fact  by 
clear  and  irrefragible  proof.  The  presumption  in  favor  of 
marriage  can  only  be  negatived  by  disproving  every  reasonable 
possibility.     Cavjolle  v.  Ferrie,  23  N.  Y.  91. 

General  reputation  as  to  illegitimacy  is  inadmissible'as  evi- 
dence. Phillips  V.  Allen,  2  Allen,  453 ;  Haddock  v.  Railroad 
Co.  3  id.  298. 

Evidence  that  a  child  was  treated  as  illegitimate  by  its  re- 
lations, is  inadmissible.    Hemmemcay  v.  Totmier,  1  Allen,  209. 

Suspicions,  conjectures  and  rumors,  however  strong,  wUl  not 
do  to  rebut  this  presumption.    Caujolle  v.  Ferrie,  23  N.  Y.  91. 

Suspicions  and  doubts  can  not  be  indulged.  Patterson  v. 
Gaines,  6  How.  551 ;  Strode  v.'Gowany  2  Bush,  621. 

The  presumption  of  legitimacy  is  not  lightly  to  be  repelled. 
It  is  not  to  be  broken  in  upon  or  shaken  by  a  mere  balance  of 
probabilities.  The  evidence  for  the  purpose  of  repelling  it  must 
be  strong,  distinct,  satisfactory  and  conclusive.  Ferrie  v.  Ptib- 
lic  Admr.  4  Bradf.  83. 
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Even  where  there  are  conflicting  presumptions  on  ques- 
tions of  legitimacy,  the  presumption  of  innocence  must  prevail. 
Setiser  v.  BoweVy  1  Pa.  St.  450;  In  re  Taylor,  9  Paige,  611 ; 
Strode  v.  Gowan,  2  Bush,  621;  Durkins  v.  Samuel,  10  Rich.' 
66 ;  Patterson  v.  Gaines,  6  How.  551 ;  Donnelly  v.  Donnelly,  8 
B.  Mon.  113 ;  CaujoUe  v.  Ferrie,  23  N.  Y.  91 ;  HiU  v.  HUl,  32 
Pa.  St.  511 ;  Starr  v.  Peck,  1  Hill,  270. 

As  a  general  rule,  recitals  in  a  family  deed  will  be  received 
on  a  question  of  pedigree.  (1  Greenleaf  on  Evidence,  sec.  103.) 
Especially  as  against  the  parties  thereto.  Pinckard  y:  Milmine, 
76  111.  453 ;  Byrne  v.  Morehouse,  22  id.  603. 

It  may  be  that  the  expressions  employed  in  the  deed  from 
James  and  Fanny  Hillman  to  Osborn,  that  said  Hannah  had 
died  "leaving  the  said  James  Hillman,  her  father,  and  Fanny, 
his  wife,  his  (her)  heirs-at-law,"  will  be  resorted  to  as  proof 
to  establish  the  charge  that  said  Susannah  was  an  illegiti- 
mate child  of  said  Hannah  Batcliff.  But  this  rule  has  its 
limitations,  among  which  are :  The  recitals  are  restricted  to 
statements  of  facts  as  to  births,  marriages,  deaths  or  mutual 
relationships  of  the  persons  whose  pedigree  is  in  question; 
and  they  must  have  been  made  by  relatives  since  deceased, 
who  at  the  time  of  making  the  recitals  had  no  interest  in  mis- 
representing the  facts  therein  stated.  Voivles  v.  Young,  13 
Yes.  140;  Waldron  v.  Tuttle,  4  N.  H.  371. 

Susannah  was  not  a  party  to  this  deed,  and  the  assertion 
of  a  conclusion  of  law,  in  a  family  deed  or  otherwise,  as,  that 
one  person  is  the  "heir"  of  another,  is  not  competent  as  evi- 
dence. In  proof  of  heirship,  the  relationship  of  the  parties 
must  be  shown  by  the  facts,  leaving  the  court  to  determine 
the  heirship.     Moorehouse  v.  Mathews,  2  Comst.  514. 

As  to  the  admissibility  of  hearsay  in  matters  of  pedigree,  see 
Monkton  v.  Attorney  General,  2  E.  &  M.  147;  1  Greenleaf  on 
Evidence,  sec.  103 ;  TPhillips  on  Evidence,  (4th  ed.)  203,  204 ; 
Strode  v.  Gowan,  2  Bush,  621 ;  Waldron  v.  Tuttle,  4  N.  H.  371. 
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The  decree  in  1825  is  void  for  fraud  in  its  procurement. 
Freeman  on  Judgments,  sees.  99,  336,  449,  491,  334,  335 ; 
Griffith  V.  Clark,  18  Md.  457. 

Mrs.  Osbom  not  being  a  party  to  that  decree,  it  is  void  as 
to  her  and  her  rights.     D'Armond  v.  Adams,  25  Ind.  554 
CaUahan  v.  Griscold,  9  Mo.  784;  Morris  v.  Hogle,  37  HI.  150 
Huls  V.  Buntin,  47  111.  396 ;  Borders  v.  Mwrphy,  78  id.  81 
Freeman  on  Judgments,  sec.  162. 

Mr.  M.  Millard,  and  Mr.  William  P.  Launtz,  for  the  village 
.  of  Brooklyn. 

Mr.  Charles  W.  Thomas,  and  Mr.  C.  H.  Pattok,  for  the  other 
appellees. 

Mr.  Justice  Shope  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  in  equity  to  establish  title,  and  for 
the  partition  of  all  that  part  of  United  States  survey  No.  764, 
in  St.  Clair  county,  lying  between  Water  street,  in  the  village 
of  Brooklyn,  and  the  Mississippi  river,  being  1995  feet  long 
north  and  south,  and  about  2000  feet  wide,  and  which  has 
been  formed  by  accretion  since  1837,  when  the  village  was 
platted.  The  complainants  in  the  original  bill  claim  to  be  the 
owners  of  the  premises  in  question  in  fee,  as  tenants  in  com- 
mon, under  mesne  conveyances  from  Thomas  Osborn.  The 
village  of  Brooklyn,  one  of  the  defendants,  claims  the  premises 
by  virtue  of  a  town  plat,  made  and  recorded  by  Thomas  Os- 
born and  his  immediate  grantees  in  1837,  and  as  accretions 
to  Water  street ;  and  the  appellant,  also  one  of  the  defend- 
ants, claims  an  undivided  thirty-three  thirty-fifth  interest  in 
the  same  premises,  under  mesne  conveyances  from  the  heirs 
of  Susannah  Osborn.  Answers  were  filed  to  the  bill,  and 
defendant  Orthwein  exhibited  his  cross-bill,  which  was  also 
answered.  Eeplications  were  filed  and  testimony  taken  under 
the  original  and  cross-bills  and  answers,  and  upon  the  hear- 
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ing  both  the  original  and  cross-bills  were  dismissed.  The 
defendant  Orthwein  alone  perfected  his  appeal,  and  brings 
the  record  into  this  court,  assigning  for  error  the  dismissal  of 
his  cross-bill. 

Hannah  Batcliff,  or  Hannah  Hillman,  the  same  person,  is 
the  common  source  of  title.  Hannah  Hillman  was  the  daughter 
of  James  and  Fanny  Hillman.  About  1808  she  removed  from 
Pennsylvania  and  settled  in  St.  Glair  county.  She  bought  the 
militia  claim  of  John  Moredock,  No.  610,  for  one  hundred  acres 
of  land,  which  was  located  upon  United  States  survey  No.  764, 
which  is  the  tract  of  land  to  which  the  land  in  controversy  is 
an  accretion,  and  upon  which  she  settled  about  1813,  occupy- 
ing it  as  a  residence  while  she  lived,  and  owned  it  in  fee  at 
the  time  of  her  death,  in  1822.  She  died  intestate,  leaving 
surviving  one  child,  Susannah,  bom  in  1786,  who,  in  1807, 
intermarried  with  Thomas  Osbom.  Susannah  and  her  hus- 
band moved  upon  this  land  of  her  mother's  about  1816,  and 
also  occupied  it  as  a  residence  from  that  time  till  the  death  of 
Susannah,  in  1832.  Susannah  died  intestate,  leaving  surviv- 
ing, her  husband,  Thomas  Osbom,  and  six  children. 

It  appears  that  Hannah  Hillman  emigrated  to  this  State 
with  one  William  EatcliflF ;  that  they  here  lived  together  upon 
this  survey,  as  man  and  wife,  until  Hannah's  death.  There 
is  no  direct  evidence  of  their  marriage.  The  first  serious  ques- 
tion presented  is  as  to  the  legitimacy  of  Susannah.  She  was 
the  daughter  of  said  Hannah,  but  the  original  bill  charges  that 
she  was  a  bastard,  and  incapable  of  taking,  by  descent,  the 
lands  owned  in  fee  by  her  mother  at  the  death  of  the  latter. 
When  Hannah  died,  her  father  and  mother,  James  and  Fanny 
Hillman,  were  still  living  in  Pennsylvania,  and  the  theory  of 
the  bill  is,  that  James  and  Fanny  Hillman  took  by  descent, 
as  heirs  of  their  daughter,  Hannah,  survey  No.  764,  and  that 
Susannah  took  nothing. 

At  the  time  of  Hannah's  death,  in  1822,  the  common  law 
had  not  been  modified  by  statute,  and  a  bastard  could  not  in- 
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herit,  even  from  its  mother.  It  is  true,  that  from  the  earliest 
organization  of  civil  government  in  the  territory  north-west  of 
the  river  Ohio,  the  descent  of  property  had  been  regulated  by 
written  law.  The  rule  of  descent  was  first  declared  in  the  or- 
dinance of  1787,  and  the  act  of  March  23, 1819,  (Laws  1819, 
sec.  21,  p.  230,)  in  force  in  1822,  was  a  literal  transcript  of 
the  second  section  of  the  ordinance.  And  although  the  rule 
had,  meantime,  been  thrice  declared  by  legislative  authority, 
viz.,  by  the  Governor  and  judges  of  the  territory  north-west  of 
the  Ohio  river  in  1795,  (Ter.  Laws  1795,  sec.  4,  p.  92,)  by 
the  legislature  of  the  Indiana  Territory  in  1807,  (Rev.  Stat. 
Ind.  Ter.  1807,  p.  77,)  and  by  the  Governor  and  judges  of  the 
Illinois  Territory  in  1809,  (1  Pope's  Digest,  sec.  22,  p.  207,) 
in  every  instance  the  persons  first  taking  from  the  ancestor 
were  described  as  "children."  Susannah  was  the  child  of  Han- 
nah, and  within  the  letter  of  the  statute ;  but  if  illegitimate, 
she  would  nevertheless  be  excluded  from  the  inheritance,  for, 
under  the  rule  of  construction  as  applied  to  statutes,  the 
word  "child"  or  "children"  embraces  only  legitimate  children. 
(Blacklaws  v.  Milne,  82  111.  505.)  It  was  not  until  1829  that 
the  rule  of  the  common  law  was  so  modified  in  this  State  as 
that  illegitimates  could  inherit  from  their  mother.  (Rev.  Laws 
1829,  sec.  47,  p.  207.)  And  this  has  been  the  rule  of  descent 
from  that  time  to  the  present. 

If,  then,  the  complainants  have  shown  that  Susannah  was 
illegitimate,  the  estate  of  Hannah  descended,  "in  equal  parts, 
to  the  next  of  kin  in  equal  degree,"  namely,  to  the  father  and 
mother,  brothers  and  sisters  (if  any),  and  their  descendants. 
Act  of  March  23,  1819. 

For  the  purpose  of  showing  illegitimacy,  reliance  is  placed 
upon  a  deed  from  James  and  Fanny  Hillman,  executed  and 
acknowledged  by  them  in  Alleghany  county,  Pennsylvania, 
February  19,  1825,  to  Thomas  Osborn.     This  deed  recites : 

"Whereas,  Hannah  Ratcliflf,  wife  of  William  RatcliflF,  of  said 
State  of  Illinois,  daughter  and  heir  of  the  said  James  Hillman, 
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departed  this  life  in  the  month  of  October,  1822,  leaving  the 
said  James  Hillman,  her  father,  and  Fanny,  his  wife,  her 
heirs-at-law :  Now,  for  the  purpose  of  vesting  said  Thomas 
Osbom,  and  Susannah,  his  wife,  who  is  the  daughter  of  said 
Hannah  EatcliflF,  with  all  the  real  estate,  to-wit,  lands,  tene- 
ments, 'hereditaments,  which  the  said  Hannah  Batcliff  was 
possessed  at  the  time  of  her  death,  situate  and  being  in  the 
State  of  Dlinois,  aforesaid,  and  for  the  sum  of  one  dollar  to  us 
in  hand  paid  by  the  said  Thomas  Osbom  at  and  before  the 
ensealing  and  delivery  hereof,  the  receipt  of  which  is  hereby 
acknowledged,  have  granted,  bargained  and  sold  to  the  said 
Thomas  Osbom,  and  Susannah,  his  wife,  and  their  heirs  and 
assigns  forever,  all  lands,  tenements,  hereditaments,  of  what- 
ever nature  or  kind,  which  descended  to  us  at  the  death  of  our 
daughter,  Hannah  Batcliff,  late  of  the  State  of  Illinois,  de- 
ceased." 

It  is  manifest  that  the  recitals  of  fact  in  this  deed  operate 
by  way  of  estoppel  upon  Thomas  Osborn,  and,  after  its  record 
in  the  proper  county,  August  9,  1827,  upon  his  grantees.  As 
was  said  in  Pinckard  v.  Milmine,  76  111.  453 :  "We  recognize 
the  doctrine  of  estoppel  by  the  recitals  in  a  deed,  and  that  a 
party  claiming  under  such  deed  can  not  be  permitted  to  deny 
any  fact  admitted  to  exist  by  such  recitals,"— citing  Byrne  v. 
Morehouse,  22  111.  603,  and  Rig^  v.  Cook,  4  Gilm.  336 ;  and 
adding :  "The  principle  of  these  cases  is,  that  whatever  rights 
legitimately  arise  on  such  admitted  facts  may  at  all  times  be 
asserted,  whether  it  be  to  obtain  or  defend  the  possession  of 
such  rights."  Thomas  Osbom  would  not  have  been  permitted, 
nor  can  the  appellees,  his  remote  grantees,  now  be  heard,  to 
deny  the  facts  recited  in  this  deed,  namely,  that  Hannah 
Hillman  and  William  Eatcliff  were  man  and  wife,  and  that 
Susannah  Osborn  was  the  daughter  of  Hannah  Eatcliff.  Han- 
nah Batcliff  was  then  a  married  woman,  and  Susannah  Osborn 
was  her  only  child.  In  contemplation  of  law,  Susannah  is 
presumed  to  have  been  bom  in  lawful  wedlock,  and  this  pre- 
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sumption  must  prevail  until  the  legal  presumption  of  legiti- 
macy, and  which  attaches  to  every  child,  is  overcome  hy  clear 
and  convincing  proof ;  and  the  burden  of  showing  illegitimacy 
is,  by  the  law,  cast  upon  those  who  allege  it. 

The  doctrine  announced  is  fully  sustained  by  the  authorities. 
In  Strode  v.  Magowan's  Heirs,  2  Bush,  (Ky.)  621,  it  is  said : 
"The  law  presumes  that  every  child  in  a  Christian  country 
is,  j^ma  facie,  the  offspring  of  a  lawful,  rather  than  a  mere- 
tricious, union  of  the  parents,  and  that,  consequently,  the 
mother,  either  by  actual  marriage  or  by  cohabitation  and  re- 
cognition, was  the  lawful  wife  of  the  father ;  and,  in  the  ab- 
sence of  any  negative  evidence,  no  supplemental  proof  of  legal 
marriage  will  be  necessary  to  legitimate  the  offspring.  Mere 
rumor  is  insufficient  to  bastardize  issue,  or  require  positive 
proof  of  actual  marriage.  If  the  presumption  be  false,  repel- 
lant  facts  may  generally  be  established ;  and  if  no  such  fact 
can  be  clearly  proved,  the  presumption,  from  mere  filiation, 
should  stand."  So  in  Wilkinson  v.  Adam,  1  Ves.  &  B.  422, 
it  is  said  by  Lord  Eldon  that  the  rule  can  not  be  stated  too 
broadly,  that  the  description  "child,"  "son,"  "issue,"  and  every 
word  of  that  species,  must  be  taken,  prima  facie,  to  mean  legit- 
imate child,  son,  issue,  and  that  to  this  extent  all  the  cases  go. 
So,  too,  in  CaujoUe  v.  Ferrie,  23  N.  Y.  91 :  "It  being  shown 
and  conceded  that  the  respondent  was  the  son  of  the  deceased, 
*  *  *  the  presumption  of  law  was,  that  he  was  her  legiti- 
mate son,  and  those  who  assume  the  fact  of  illegitimacy  have 
cast  on  them  the  onus  of  establishing  it."  And  the  cases  cited 
by  the  court  go  to  this  extent :  that  the  law  is  unwilling  to 
bastardize  children,  and  throws  the  proof  on  the  party  who 
alleges  illegitimacy,  and  in  the  absence  of  evidence  to  the  con- 
trary, a  child,  eo  nomine,  is  therefore  a  legitimate  child.  Nor 
does  the  law  require  an  acknowledged  and  conceded  child  to 
prove  an  act  of  marriage  to  maintain  his  legitimacy.  The 
presumption  and  charity  of  the  law  are  in  his  favor,  and  those 
who  wish  to  bastardize  him  must  make  out  the  fact  by  clear 


Digitized  by  VjOOQIC 


Orthwein  v.  Thomas  et  al.  563 

Opinion  of  the  Court. 

and  irrefragible  proof.  The  presumption  of  law  is  not  lightly 
to  be  repelled.  It  is  not  to  be  lightly  broken  in  upon,  or 
shaken  by  a  mere  balance  of  probabilities.  The  evidence  for 
repelling  it  must  be  strong,  satisfactory  and  conclusive.  And 
in  another  case  cited,  {Pier  v.  PieVy  2  H.  of  Lords  Cas.  331,) 
it  is  said,  "presumptions  of  this  sort  in  favor  of  marriage  can 
only  be  negatived  by  disproving  every  reasonable  possibility." 
The  witnesses  all  afiSrm  that  Susannah  Osbom  was  the 
daughter  of  Hannah  BatclifF,  and  the  recitals  in  the  deed 
confirm  this ;  but  the  deed  goes  further,  and  shows  that  the 
daughter  of  the  grantors  was  the  wife  of  William  Ratcliflf.  The 
witnesses  also  show  that  William  and  Hannah  EatcliflF  emi- 
grated to  Illinois  in  1808,  and  thereafter  lived  together  as  hus- 
band and  wife  until  the  death  of  Hannah,  and  it  is  also  shown 
that  in  1816  William  BatclifF,  and  Hannah,  his  wife,  joined  in 
the  execution  and  acknowledgment  of  a  deed  conveying  land. 
It  is  also  shown  that  Susannah  was  married  to  Thomas  Osbom 
in  1807,  at  the  age  of  twenty-one  years,  and  although  there  is 
no  evidence  as  to  when  William  Ratcliflf  became  the  husband  of 
Hannah  Hillman,  the  testimony  of  the  two  sons  of  Benjamin 
Hillman,  (a  brother  of  Hannah,)  that  they  had  heard  their 
father  say,  when  speaking  of  their  aunt,  whom  the  witnesses 
never  saw,  on  occasions  which  they  could  not  fix  with  any 
distinctness,  and  in  cqnversations  which  they  could  not  recall 
with  any  clearness,  that  Hannah  had  no  husband,  and  that 
her  daughter  was  illegitimate,  does  not  rise  to  the  dignity  of 
that  general  repute  in  the  family  which  the  law  regards  as 
competent  evidence  in  respect  to  pedigree,  and  is  insufficient 
to  repel  the  presumption  of  marriage.  It  is  not  general  repute 
at  all, — it  is  the  specific  hearsay  statement  of  a  single  member 
of  a  numerous  family,  and,  as  such,  is  altogether  too  unsatis- 
factory and  inconclusive  to  overcome  the  legal  presumption  of 
timely  marriage  between  Hannah  Hillman  and  William  Rat- 
cliff,  and  the  legitimacy  of  their  child,  Susannah.  And  the 
testimony  of  these  two  nephews  of  Hannah  Ratcliflf,  speaking, 
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at  most,  only  as  to  the  repute  in  the  famiiy  of  their  father,  is 
all  there  is  in  this  record  to  cast  the  slightest  suspicion  upon 
Susannah's  legitimacy. 

What  is  here  said  is  not  at  all  affected  by  the  statement  in 
the  deed  of  James  and  Fanny  Hillman,  (father  and  mother  of 
Hannah  Hillman,)  that  upon  the  death  of  Hannah  Katcliflf 
she  left  "the  said  James  Hillman,  her  father,  and  Fanny,  his 
wife,  her  heirs-at-law."  Whether  they  were  or  were  not  the 
heirs-at-law  of  their  deceased  daughter,  would  depend,  not 
upon  their  naked  assertion  of  heirship,  but  upon  the  existence 
of  certain  facts.  It  is  impossible  that  they  could  have  been 
the  heirs-at-law  of  their  deceased  daughter,  if  such  daughter 
left  surviving  legitimate  oflFspring,  or  descendants  thereof ;  so 
that  to  make  their  statement  of  heirship  in  the  deed  true,  they 
should  have  gone  further,  and  bastardized  the  issue  of  their 
daughter,  or  been  in  a  condition  to  do  so  by  that  character  of 
proof  required  by  the  law.  So  far  from  doing  this,  they,  by 
their  recitals  of  fact  in  the  same  deed,  as  we  have  seen,  sup- 
port the  legal  presumption  of  legitimacy. 

In  any  view  we  have  been  able  to  take  of  the  facts  disclosed 
by  this  record,  the  conclusion  has  been  forced  upon  us,  and 
we  so  hold,  that  Susannah  Osborn  was  the  legitimate  daughter 
of  William  and  Hannah  RatcliCf,  and  took  by  descent,  on  the 
death  of  her  mother,  survey  No.  764,  of  .which  her  mother  died 
seized  in  fee.  This  being  so,  upon  the  death  of  Susannah 
Osborn,  in  1832,  intestate,  leaving  surviving  a  husband,  and 
six  children  born  of  the  marriage,  the  estate  descended  to  and 
vested  in  her  children,  subject,  as  the  law  then  stood,  to  the 
estate  of  Thomas  Osborn,  her  surviving  husband,  as  tenant 
by  the  curtesy.  As  such  tenant,  Thomas  Osborn  was  entiQed 
to  the  possession,  use  and  enjoyment  of  survey  No.  764  for 
the  term  of  his  life,  and  which  was  not  determined  until  his 
death,  June  16,  1863. 

Appellant  claims  to  be  the  owner  in  fee  of  thirty-three 
thirty-fifths  of  the  premises  in  controversy,  by  a  chain  of  con- 


Digitized  by  VjOOQIC 


Orthwein  v.  Thomas  et  al.  565 


Opinion  of  the  Court. 


Teyances  from  the  children  and  descendants  of  the  children  of 
Susannah  Osbom.  That  the  conveyances  relied  upon  had  the 
effect  of  vesting  in  appellant  the  fractional  interest,  if  any 
they  had,  of  such  of  the  heirs  of  Susannah  Osbom  as  con- 
veyed to  him  or  his  grantors  in  the  premises  in  controversy, 
is  not  denied ;  but  it  is  insisted,  on  behalf  of  the  village  of 
Brooklyn,  that  appellant  is  not  entitled  to  the  relief  prayed 
for  in  his  cross-bill,  because,  first,  Thomas  Osbom  was  the 
owner  in  fee  of  survey  No.  764 ;  and  second,  if  Thomas  Os- 
bom was  not  such  owner,  any  claim  based  upon  the  title  of 
Susannah  Osbom  is  barred  by  lapse  of  time  and  by  estoppel. 
In  support  of  the  first  position,  reliance  is  placed  upon  the 
deed  of  February  19,  1825,  from  James  and  Fanny  Hillman 
to  Thomas  Osbom,  and  Susannah,  his  wife.  This  deed  was 
inoperative  as  a  conveyance  of  title  acquired  by  the  grantors 
by  descent  from  their  daughter,  Hannah  Eatcliflf,  for  the  rea- 
son, as  we  have  seen,  the  grantors  took  nothing  by  descent. 
It  is  next  contended,  that  Thomas  Osbom  acquired  title  by 
virtue  of  a  decree  of  the  circuit  court  of .  St.  Clair  county, 
and  of  a  commissioner's  deed  executed  in  conformity  thereto. 
That  was  a  proceeding  in  equity,  instituted  by  Thomas  Osbom, 
against  Jacob  Trout  and  James  Ward.  The  verified  bill  was 
exhibited  in  August,  1827.  Complainant  alleged  therein,  that 
by  deed  of  bargain  and  sale  of  Febmary  19,  1825,  he  pur- 
chased of  James  and  Fanny  Hillman  all  the  lands  in  Illinois 
which  they,  as  father  and  mother  of  Hannah  Ratcliff,  inher- 
ited from  her ;  that  Hannah  Ratcliff  died  seized  in  fee  of  sur- 
vey No.  764,  but  without  any  lineal  legal  heir-at-law,  whereby 
these  landa  descended  in  fee  to  her  father,  James  Hillman. 
By  proper  averments  the  militia  claim  of  Moredock,  its  loca- 
tion on  survey  No.  764,  and  its  confirmation  to  Jacob  Trout, 
were  set  out,  followed  by  the  allegations,  that  in  consideration 
of  $100  paid  to  him  by  James  Ward,  for  the  use  of  Hannah 
Ratcliff,  Trout  conveyed,  by.  deed  of  bargain  and  sale,  the 
same  premises  to  James  Ward,  for  the  use  of  Hannah  Ratcliff, 


Digitized  by  VjOOQ  IC 


566  Orthwein  v.  Thomas  et  al. 

Opinion  of  the  Court. 

and  that  afterwards,  by  a  like  deed,  Ward  conveyed  the  prem- 
ises to  Hannah  Eatcliflf,  "for  whom  the  militia  claim  was 
purchased  by  the  said  Ward  with  her  money."  The  loss  or 
destruction  of  these  deeds,  and  that  they  had  never  been  re- 
corded, was  alleged ;  also,  that  the  deed  from  Ward  to  Han- 
nah Eatcliflf  could  only  be  established  by  William  Eatcliflf,  who 
had  departed  the  State,  and  whose  residence  was  unknown, 
but  referred  to  and  exhibited  an  affidavit  of  said  Eatcliflf,  show- 
ing its  execution ;  that  Trout  knew  Ward  had  bought  the  land 
wdth  the  money  of  Hannah  Eatcliflf,  but  refused  to  make  a 
deed  therefor  directly  to  complainant;  that  Ward  had  de- 
parted this  State,  and  his  whereabouts  was  unknown,  and 
praying  a  decree  that  Trout  and  Ward  make  to  complainant 
a  conveyance  that  should  vest  in  him  the  fee,  or  that  it  be 
made  by  a  commissioner,  and  which  should  bind  Trout  and 
Ward,  and  their  heirs,  etc.  Trout  answered,  admitting  the 
conveyance  by  him  to  Ward ;  that  he  was  ready  and  willing 
to  make  another  deed,  and  brought  in  and  tendered  a  deed 
for  the  premises,  running  to  Ward,  and  admitting  that  Ward 
purchased  of  him  for  the  use  of  Hannah  Eatcliflf.  By  leave  of 
court,  the  deed  tendered  by  Trout  was  withdrawn  and  placed 
on  record.  The  cause  was  continued  for  publication  against 
Ward,  and  at  the  next  term  (March,  1828,)  the  bill  was  taken 
as  confessed  against  Ward,  and  a  decree  passed,  based  on  the 
deposition  of  one  McEoberts  and  the  affidavit  of  William  Eat- 
cliflf, directing  the  execution  of  a  deed  to  complainant  of  sur- 
vey No.  764,  vesting  in  him  all  the  right  and  title  of  Trout 
and  Ward,  and  which  deed  should  be  a  bar  against  Ward, 
"and  all  claiming  under  him."  A  commissioner  was  named, 
who,  on  March  28,  1828,  conveyed  the  premises  to  Thomas 
Osborn,  in  conformity  with  the  decree. 

It  is  hard  to  understand  how  an  intelligent  court  could  have 
been  induced  to  render  the  decree  mentioned,  upon  the  facts 
disclosed.  The  first  material  allegation  in  the  bill  was  untrue. 
Had  the  deed  of  February  19,  1825,  from  James  and  Fanny 
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Hillman,  been  exhibited  (which  was  not  done,)  or  brought  to 
the  knowledge  of  the  court,  (which  manifestly  was  not  done,) 
it  would  have  shown,  upon  its  face,  that  the  conveyance  was 
to  "Thomas  Osbom,  and  Susannah,  his  wife,  and  their  heirs 
and  assigns  forever."  Being  husband  and  wife,  Thomas  and 
Susannah  were,  under  this  deed,  and  upon  the  .theory  that  it 
was  operative  as  a  conveyance,  tenants  by  the  entirety,  and 
either  was  incapable  of  claiming  or  holding  adversely  to  the 
other.  This  was  elementary  law,  familiar  to  the  distinguished 
justice  who  presided  at  the  trial,  and  to  the  eminent  counsel 
for  the  complainant ;  and  it  is  clear  that  Susannah  Osbom 
had  no  notice  of  this  proceeding,  or  in  any  way  consented 
thereto.  The  conveyances  from  Trout  to  Ward,  and  from 
Ward  to  Hannah  Ratcliflf,  being  lost  or  destroyed,  and  never 
having  been  recorded,  it  was  proper  practice  to  invoke  the 
aid  of  a  court  of  equity  for  the  purpose  of  obtaining  renewal 
deeds.  In  such  application,  Susannah  Osborn  was  a  neces- 
sary party,  and  no  court,  with  knowledge  of  her  joint  in- 
terest in  the  premises,  would  have  retained  jurisdiction  of 
the  bill  unless  she  was  joined  as  complainant  or  defendant. 
Not  being  a  party  to  this  proceeding,  and  being,  as  the  evi- 
dence 8hows>  in  the  actual  possession  of  the  premises,  Susan- 
nah Osborn's  rights,  even  as  the  co-tenant  of  her  husband, 
were  not  and  could  not  be  affected  by  any  decree  the  court 
did  or  might  render ;  and  her  husband,  when  he  took  the  deed 
under  this  decree,  took  it  both  with  actual  and  constructive 
notice  of  her  rights  in  the  premises,  not  only  as  his  pretended 
co-tenant,  but  of  her  rights  as  owner  of  the  fee,  as  heir-at-law 
of  Hannah  RatclifF.  As  against  Trout  and  Ward,  and  as  a 
judicial  determination  of  the  fact  that  Hannah  Batcliff  acquired 
the  fee  to  these  premises  by  a  chain  of  conveyances  from  the 
United  States,  the  decree  may  be  binding  and  conclusive,  but 
as  against  Susannah  Osbom  and  her  heirs,  and  those  claim- 
ing through  and  under  them,  it  is  without  force  or  effect.  Nor 
can  the  deed  to  Thomas  Osbom,  acquired  under  this  decree. 
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amount  to  color  of  title,  because  not  acquired  in  good  faith. 
As  Thomas  Osborn  acquired  no  interest  in  survey  No.  764 
under  and  by  virtue  of  the  deed  of  February  19,  1825,  as  be- 
fore shown,  neither  did  he  acquire  any  interest  or  estate  therein 
by  virtue  of  this  judicial  proceeding,  or  of  the  deed  made  in 
conformity  thereto.  That  deed  only  purported  to  convey  to 
him  the  interest  in  that  survey  acquired  by  Ward  from  Trout. 
At  the  time  the  bill  was  £Qed,  decree  rendered  and  deed  made, 
Ward  had  no  interest  in  the  premises.  All  the  interest  and 
estate  he  ever  had^  had  long  before  been  by  him  conveyed  to 
Hannah  Eatcliff,  and  vested  in  her  in  her  lifetime,  and  on  her 
death  passed  to  her  only  heir-at-law,  Susannah  Osborn. 

As  to  the  second  contention  of  the  village  of  Brooklyn, — 
namely,  laches  and  estoppel, — it  must  be  observed,  as  Susan- 
nah Osborn  died  intestate  in  1832,  seized  in  fee  of  survey 
No.  764,  leaving  surviving,  her  husband,  Thomas  Osborn,  and 
six  children  bom  of  their  marriage,  such  children  took  the 
estate  by  inheritance,  incumbered,  however,  by  a  life  estate  in 
Thomas  Osborn,  their  father,  as  tenant  by  the  curtesy.  The 
right  of  possession  was  in  Thomas  Osborn  as  long  as  he  might 
live,  and  it  was  not  until  his  death,  Jime  16,  1863,  that  a  right 
of  action  or  of  entry  accrued  to  the  fee  owners.  Until  the 
death  of  the  life  tenant,  no  statute  of  limitations  began  to  run 
against  the  heirs  of  Susannah  Osborn  or  their  grantees,  and 
laches  can  only  be  imputed  to  them  from  the  time  their  right 
of  entry  accrued.  We  can  not  say  that  appellant,  and  those 
through  whom  he  claims,  were  guilty  of  laches  after  the  death 
of  Thomas  Osborn.  At  his  death,  the  particular  premises  in 
controversy  were  not  in  the  actual  possession  of  any  one. 
They  had  been  formed  by  accretions  by  the  Mississippi  river 
since  1837.  Along  the  east  side  lay  Water  street  of  the  old 
town  of  Brooklyn, — a  street  that  the  evidence  shows  had  never 
been  used  and  occupied  as  a  street,  either  by  the  old  town  of 
Brooklyn  or  by  the  more  modem  village.  The  land  lay  low, 
and  was  subject  to  overflow.     But  in  1873,  Louise  J.  Purdy, 
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who,  by  conveyances  from  the  heirs  of  Susannah  Osborn,  had 
acquired  a  large  fractional  interest  in  these  premises,  under 
the  claim  of  ownership  took  possession  of  these  premises  in 
the  most  ©pen  and  hostile  manner.  She  built  a  fence  along 
the  north,  east  and  south  sides,  and  erected  a  house  thereon, 
which  was  occupied  by  her  tenant.  True,  the  water,  years 
afterwards,  washed  away  her  house  and  fences,  but  she  con- 
tinued to  exercise  acts  of  ownership  over  the  premises,  paying 
the  taxes  thereon  until  in  1882,  when  she  sold  and  conveyed 
to  appellant,  and  thereafter,  and  until  the  commencement  of 
this  suit,  appellant  claimed  the  ownership  to  the  extent  of 
thirty-three  thirty-fifths,  and  possession  thereof.  Being  in 
possession,  appellant  might  safely  lie  by  until  his  possession 
was  invaded  or  his  title  attacked. 

The  whole  force  of  the  argument  of  the  village  in  support 
of  the  defense  of  laches  is  spe^it  in  pressing  on  our  attention 
the  fact  that  during  all  the  years  intervening  between  the 
death  of  Susannah  Osborn  and  the  filing  of  appellant's  cross- 
bill, her  heirs,  and  those  claiming  through  them,  remained 
silent.  From  her  death,  in  1832,  down  to  the  death  of  her 
husband,  in  June,  1863, — ^thirty  years  and  eight  months, — 
this  is  certainly  true.  During  all  that  time,  however,  they 
could  neither  speak  nor  act.  The  right  of  possession  was  in 
their  father  and  his  grantees,  and  their  right  of  entry  had  not 
accrued,  and  it  was  only  upon  the  determination  of  the  inter- 
mediate life  estate  that  they  were  required  to  speak  or  act, — 
nor  then,  as  we  have  seen,  until  their  rights  were  attacked  or 
invaded.  No  word  spoken  or  act  performed  by  Thomas  Os- 
born, or  those  claiming  under  him,  during  the  existence  of  his 
life  estate,  could  in  the  least  affect  the  rights  of  those  entitled 
to  the  possession  upon  the  termination  of  his  estate.  True, 
Osborn  and  his  immediate  grantees,  in  1837,  and  following 
the  forms  of  the  law,  laid  out  and  platted  a  town  upon  survey 
No.  764 ;  but  it  was  impossible  that  he  should  grant  or  convey 
thereby  any  greater  interest  in  the  land  than  he  possessed. 
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The  possession  of  the  streets  and  alleys  of  the  town  by  the 
corporation,  during  Osborn's  life,  was  in  no  sense  adverse  or 
hostile  to  those  entitled  to  the  possession  of  the  lands  on  the 
termination  of  the  life  estate*  And  this  is  so  for  the  obvious 
reason,  that,  pending  the  right  of  entry  and  of  possession  of 
the  fee  owners,  the  possession  of  the  life  tenant  and  his  grantees 
was  lawful,  and  could,  by  no  legal  possibility,  become  hostile 
or  adverse  imtil  the  life  estate  was  determined.  It  is  not  con- 
tended, as  we  understand,  that  the  village  of  Brooklyn,  after 
the  death  of  Osbom,  had  actual  possession  of  the  premises  in 
controversy.  Indeed,  it  clearly  appears  that  when  Ludwig 
made  his  survey,  in  1874,  at  the  request  of  persons  acting  as 
village  authorities,  and  made  th^  new  plat,  he  did  so  accord- 
ing to  the  old  plat,  extending  it  no  further  westward  than  to 
embrace  and  show  Water  street,  eighty  feet  wide,  and  that 
at  that  time  Ludwig  found  the  lands  lying  to  the  westward 
(the  controverted  lands)  under  fence,  and  an  occupied  dwelling 
house  thereon.  That  this  was  the  fence  and  house  erected 
by  Mrs.  Purdy,  and  before  spoken  of,  is  unquestioned. 

This  litigation  relates  only  to  the  tract  of  land  formed  by 
accretion  since  the  laying  out  of  the  village  of  Brooklyn,  and 
lying  west  of  Water  street  therein,  which  street  was  the  west- 
ern boundary  of  the  village,  as  platted.  Hence  the  argument 
of  counsel,  predicated  upon  the  supposed  effect  of  the  holding 
in  this  case  upon  the  land  included  in  the  village,  can  not  be 
here  considered.     It  mav.  however,  be  said,  without  impro- 

irent,  if,  as  counsel  contend,  the 
ilage,  and  the  lots  therein,  have 
Dn  of  the  village  and  lot  owners 
n  1863,  that  the  principles  and 
lase  might  not  be  held  applicable 
title  to  such  streets,  alleys  and 
irise. 

tiat  appellant  is  estopped  by  the 
ige  of  Brooklyn  .v.  Smithy  104  111. 
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429,  wherein  it  is  held,  upon  the  record  then  before  the  court, 
that  the  lands  in  controversy  belonged  to  the  village  of  Brook- 
lyn, and  formed  a  part  of  Water  street.  In  that  case  Smith, 
a  tenant  in  possession  under  Mrs.  Purdy,  sought  injunction 
against  the  village,  to  restrain  its  officers,  and  licensee,  Voise, 
from  interfering  with  Smith's  use  of  the  premises  for  the  pur- 
pose of  cutting  and  storing  ice  thereon.  The  only  parties  to 
the  proceeding  were  Smith,  in  his  character  of  tenant,  the 
village  and  Voise.  As  against  Smith,  and  all  claiming  through 
and  under  him,  the  decree  in  that  case  is  final  and  conclusive. 
But  upon  what  principle  can  it  be  said  that  Mrs.  Purdy,  and 
appellant,  claiming  through  and  under  her,  are  bound  and 
concluded  by  a  decree  in  a  cause  in  which  she  was  not  a  party  ? 
It  is  only  parties,  and  their  privies  in  blood  or  estate,  that  are 
estopped  by  a  decree  or  judgment.  {Morris  v.  Hogle,  37  111. 
160 ;  Huls  V.  Buntin,  47  id.  396.)  Parties  to  a  decree,  in  the 
eye  of  the  law,  are  those  only  who  are  named  as  such  in  the 
record,  and  are  properly  served  with  process,  or  enter  their" 
appearance,  (Borders  v.  Murphy,  78  111.  81,)  while  a  privy  in 
blood  or  estate  is  one  who  derives  his  title  to  the  property  in 
question  by  descent  or  purchase ;  and  a  privy  to  a  judgment 
or  decree  is  one  whose  succession  to  the  rights  of  property 
thereby  affected  occurred  after  the  institution  of  the  particu- 
lar suit,  and  from  a  party  thereto.  Freeman  on  Judgments, 
(3d  ed.)  sec.  162. 

It  is  very  clear,  when  the  Smith  case  was  before  the  court, 
and  from  the  facts  as  therein  disclosed,  that  there  was  no 
adjudication  in  respect  of  the  rights  of  the  heirs  of  Susannah 
Osbora.  The  language  used  excludes  any  such  idea.  It  was 
there  said :  "It  appears,  from  the  evidence,  that  Water  street 
was  ever  regarded  by  the  inhabitants  of  the  village  as  extending 
to  the  river,  and  so  used,  with  no  pretense  ever  made  of  any 
private  claim  to  the  contrary,  until  in  1873,  when  Mrs.  Purdy 
went  upon  the  river  front  and  fenced  a  portion  of  it,  claiming 
title,*as  her  husband  says,  under  deeds  from  the  heirs  of  Osborn. 
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No  deeds  were  shown  in  evidence.  But  supposing  there  had 
been  shown  deeds  from  Osbom's  heirs,  they  would  have  con- 
veyed but  Osborn's  interest,  which,  at  most,  could  have  been 
only  a  one-fifth  interest,  as  one  of  the  five  original  proprietors. 
But  Osbom  left  no  interest  to  descend  and  be  conveyed.  The 
acknowledgment  by  him,  and  recording  of  the  original  plat, 
had  all  the  force  of  an  express  grant  to  convey  from  him  the 
land  embraced  by  Water  street,  and  vest  it  in  the  corporation 
of  the  village.  The  corporation  was  the  owner  in  fee  of  the 
village."  All  this  is  predicated  upon  the  assumption,  fully 
justified  by  the  record  then  before  the  court,  that  Thomas  Os- 
bom, and,  through  him,  Collins,  Morris,  Tabor  and  Austin, 
were  the  owners  of  the  fee  when  they  platted  the  original  town 
of  Brooklyn.  The  premise  admitted,  the  conclusion  drawn  is . 
logical,  that  Thomas  Osbom  "left  no  interest  to  descend  and 
be  conveyed."  That  was  true  then  and  is  true  now.  But  it 
does  not  follow,  that  because  the  children  of  Thomas  and 
Susannah  Osbom  took,  by  descent /ror^i  their  father,  no  inter- 
est in  these  premises,  the  same  children  did  not  inherit  these 
premises  from  their  mother.  They  did  take,  by  descent,  sur- 
vey No.  764,  of  which  their  mother  died  seized,  the  fee  vesting 
in  them  at  her  death ;  and  upon  the  death  of  Thomas  Osbom, 
the  right  of  entry  and  possession  accrued  to  the  children  of 
Susannah  Osborn  or  their  grantees.  Mrs.  Purdy  is  shown  to 
have  been  such  grantee  of  a  large  interest  in  the  particular 
premises, — accretions  formed  upon  premises  owned  in  fee  by 
her  grantors, — which  interest  she  appears  to  have  acquired 
prior  to  the  suit  referred  to,  and  in  which  suit  neither  she  nor 
her  privies  in  estate  were  parties.  Appellant,  claiming  through 
her,  is  not  therefore  estopped  by  former  adjudication. 

The  decree  of  the  circuit  court  rendered  herein  is  in  all 
things  affirmed,  except  in  so  far  as  it  dismissed  the  cross-bill 
of  appellant,  Orthwein,  and  rendered  judgment  against  him  for 
costs,  as  to  which  said  decree  is  reversed,  and  the  cause  re- 
manded to  the  circuit  court,  with  directions  to  find  and  declare 
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the  share  or  interest  of  appellant  in  and  to  said  land,  under 
conveyances  from  or  through  the  heirs  of  Susannah  Oshorn, 
and  decree  the  same  to  him  in  fee,  and  make  partition  of  the 
same  accordingly,  and  for  that  purpose  to  permit  amendments 
to  said  cross-bill  or  other  pleadings,  and  to  cause  to  be  brought 
into  court  all  such  persons  as  may  be  deemed  necessary,  if  any 
are  necessary,  to  the  proper  rendition  of  such  decree. 

Decree  reversed  in  part  and  in  part  affirmed. 
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William  Schween,  Ext.  et  al. 

Filed  at  Ottawa  April  S,  1889. 

1.  Factor — tehat  will  constitute.  Where  milk  is  furnished  by  parties 
to  a  manufacturer  of  butter  and  cheese,  to  be  made  into  those  com- 
modities and  sold  by  him  on  their  account,  he  wlU  be  the  factor  of  his 
patrons.  The  fact  that  he  is  to  prepare  the  product  for  market,  will 
not  render  him  any  the  less  a  factor. 

2.  Same— /oc<or  may  give  guaranty  as  to  results/  The  principal  may, 
by  contract,  require  the  agent  or  factor  to  guarantee  the  price  of  all 
goods  sold,  and  the  factor  may  guarantee  that  the  property  of  his  prin- 
cipal shall  realize  a  certain  sum,  and  secure  this  by  deed  of  trust  upon 
his  land,  or  by  personal  security. 

3.  Hamr— factor  giving  his  principaVs  property  in  pledge.  A  factor 
can  not  pledge  the  goods  of  his  principal  for  his  own  debt,  and  if  he 
does  so,  no  title  will  pass. 

4.  SaIjE — not  a  mere  bailment.  Where  the  identical  thing  delivered 
is  to  be  restored,  though  in  an  altered  form,  the  contract  is  one  of  bail- 
ment, and  the  "title  to  the  property  is  not  changed ;  but  when  there  is 
no  obligation  to  restore  the  specific  article,  and  the  receiver  is  at  .lib- 
erty to  return  another  thing  of  equal  value,  he  becomes  a  debtor  to 
make  the  return,  and  the  title  to  the  property  is  changed,— it  is  a  sale. 

5.  Confusion  op  goods — burden  of  proof  to  identify  property.  If  a 
party  unlawfully  or  fraudulently  mixes  and  confuses  his  goods  with 
those  of  another,  held  by  him  as  an  agent  or  factor,  so  that  they  can 
not  be  distinguished,  the  innocent  party  will  be  entitled  to  take  the 
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whole.    The  burden  is  upon  the  party  thus  confusing  his  goods  with 
those  of  another,  to  identify  his  own  property. 

6.  Deed  of  trvsi— description  of  beneficiaries,  R  is  not  essential 
to  the  validity  of  a  deed  of  trust,  that  the  beneficiaries  shall  appear 
therein  by  name.  It  will  be  sufficient  if  they  are  so  described  or  de- 
signated that  they  may  be  ascertained  and  distinguished. 

7.  A  deed  of  trust  was  given  by  a  dairyman  to  a  trustee,  to  secure  all 
persons  who  might  furnish  milk  to  be  made  into  butter  and  cheese, 
and  sold  by  the  maker  on  their  account,  but  failed  to  state  the  names 
of  the  beneficiaries  who  were  to  be  thereby  secured :  Held,  that  the 
beneficiaries  were  those  who  should  thereafter  furnish  the  factory  with 
milk,  to  be  made  into  butter  and  cheese  under  tiie  grantor's  verbal 
agreement.  In  such  case,  the  trust  deed  is  a  continuing  offer  by  the 
maker  to  all  persons  who  might  patronize  him. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in,  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  George  Gardneb,  Judge,  presiding. 

Mr.  John  Woodbridgb,  for  the  appellant. 

Messrs.  Sherwood  &  Jones,  for  the  appellees. 

Per  Curiam  :  The  first  and  principal  question  presented  by 
this  record  is,  whether  Kilbourne  was  the  owner  of  the  butter 
and  cheese  which  he  delivered  to  Bosworth  on  the  night  of 
October  14,  1883,  in  part  payment  of  his  indebtedness  to  the 
bank.  If  he  was,  then  the  bank  is  entitled  to  have  its  pro- 
ceeds applied  upon  the  indebtedness  of  Kilbourne  to  the  bank. 
It  is  contended  by  appellees,  who  were  complainants  in  the 
original  bill,  that  the  butter  and  cheese  belonged  to  them,  and 
was  in  the  hands  of  Kilbourne  as  their  factor  and  agent,  under 
an  agreement  to  make  and  sell  the  same  for  their  benefit  and 
use.  The  solution  of  this  question  depends  upon  the  contract 
of  Kilbourne  with  the  patrons  of  his  factory,  under  which  they 
furnished  milk,  the  contention  being,  on  the  one  side,  that  the 
milk  was  sold  outright  by  complainants  and  others  to  Kil- 
bourne, and  on  the  other,  that  the  milk  was  delivered  to  him 
to  be  manufactured  and  sold  by  him  for  and  on  account  of  the 
owners  of  the  milk. 


Digitized  by  VjOOQIC 


First  Nat.  Bank  op  Elgin  v.  Schween  et  al.         575 
Opinion  of  the  Court. 

Prior  to  Kilbourne's  purchase  of  the  cheese  factory  at  Bar- 
rington,  in  April,  1881,  it  had  been  operated  by  one  McAdam, 
on  what  is  known  as  the  dividend  plan,  by  which  he  received 
milk  from  the  neighboring  farmers  and  dairymen,  and  manu- 
factured it  into  butter  and  cheese  for  them  at  a  certain  price 
per  pound,  sold  the  product,  and  after  deducting  his  compais- 
sion  for  making  and  selling,  he  divided  the  balance  of  the  pro- 
ceeds among  the  patrons,  in  proportion  to  the  quantity  of  milk 
each  had  furnished.  Soon  after  his  purchase,  Kilboume  had 
a  conference  with  the  farmers  and  dairymen,  and  agreed  with 
them  to  take  and  manufacture  into  butter  and  cheese  their 
product  of  milk,  he  to  receive  four  cents  a  pound  for  the  but- 
ter manufactured  and  two  cents  a  pound  for  cheese  made 
therefrom,  he  to  sell  the  product  and  pay  them  the  proceeds 
of  the  sale,  less  his  compensation,  in  proportion  to  the  amount 
of  milk  furnished  by  each,  and  gave  personal  security  for  the 
faithful  performance  of  his  agreement  for  one  year.  At  the 
end  of  the  first  year,  on  April  4, 1882,  Kilbourne,  together  with 
his  wife,  made  their  certain  deed  of  trust  to  Alfred  Bosworth, 
which  deed  contains  the  following  recitals  and  provisions : 

"Whereas,  said  Kilbourne,  grantor,  is  engaged  in  a  certain 
cheese  factory,  located  on  said  premises,  in  the  manufacture 
of  cheese  and  butter  from  milk  furnished  by  sundry  persons 
or  patrons,  which  said  cheese  and  butter  the  said  Kilboume 
sells  from  time  to  time,  paying  said  patrons  the  proceeds  of 
such  sales  as  dividends,  or  as  indebtedness  for  milk  delivered 
to  him ;  and  whereas,  said  Kilbourne  will  become  indebted, 
from  time  to  time,  to  said  patrons  for  the  milk  so  delivered  or 
to  be  delivered,  and  the  proceeds  arising  from  the  sale  of  the 
product  thereof :  Now,  if  default  be  made  in  the  payment  to 
the  patrons  by  Kilboume  for  the  milk  to  be  delivered  to  him, 
or  the  proceeds  arising  from  the  sale  of  the  product  thereof,  as 
aforesaid,  for  the  space  of  sixty  days  from  the  last  day  of  any 
month  in  which  such  milk  shall  be  delivered,  payment  for  all 
milk  delivered  by  said  patrons  to  said  Kilbourne  up  to  the  date 
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of  such  default  shall  become  immediately  due.  *  *  *  The 
dividends  arising  from  the  proceeds  of  the  sales  of  the  product 
of  the  milk,  as  aforesaid,  shall  be  considered  due  and  payable 
to  the  said  patrons  at  the  expiration  of  eighty  days  from  the 
beginning  of  any  month  in  which  the  said  milk  shall  be  so 
delivered." 

The  witnesses  George  W.  and  W.  G.  Waterman,  Prouty, 
Eingsley  and  Clark,  were  present  at  Eilbourne's  first  meeting 
with  the  patrons  of  the  factory,  and  testified,  that  he  solicited 
the  farmers  to  furnish  milk  to  be  made  into  butter  and  cheese 
on  the  dividend  plan,  and  agreed  with  them  to  charge  two 
cents  per  pound  for  making  cheese  and  four  cents  per  pound 
for  making  butter  and  selling  the  same,  and  that  he  would 
render  honest  dividends,  which  should  be  equal  to,  if  not  more 
than,  the  average  dividends  of  surrounding  factories.  He  re- 
fused to  buy  milk  of  a  number  of  persons  who  testify,  giving 
as  a  reason  therefor,  that  if  he  bought  of  one  he  would  have 
to  buy  of  all.  There  is,  in  our  opinion,  no  doubt,  from  the 
evidence,  that  Kilboume  promised  his  patrons  that  he  would 
give  them  as  good  dividends,  and  that  the  same  should  average 
with  those  given  by  other  factories.  It  is  true,  some  of  the 
witnesses,  speaking  of  this,  say  that  he  agreed  they  should  be 
paid  for  their  milk  as  much  as  was  paid  by  other  factories. 
This,  however,  is  not  necessarily  inconsistent  with  the  idea  of 
paying  for  the  milk  in  dividends. 

The  allowance  of  two  cents  a  pound  for  cheese  and  four 
cents  for  butter  made,  for  the  manufacture  and  sale  by  Kil^ 
bourne,  is  inconsistent  with  the  idea  of  an  absolute  purchase 
of  the  milk  by  him.  If  he  bought  the  milk,  for  cash  in  hand 
or  on  credit,  the  product  was  his  own,  and  there  could  have 
been  no  good  reason  why  the  vendors  of  the  milk  should  have 
allowed  him  a  commission  for  making  and  selling  the  same. 
It  is  shown,  in  accordance  with  the  theory  that  Kilbourne  was 
the  agent  of  the  complainants  to  manufacture  and  sell  butter 
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and  cheese  for  them,  that  the  patrons  called  him  to  an  account 
for  buttermilk  he  had  sold,  and  forbid  sales  in  the  future. 

If  there  was  any  doubt  of  the  fact  of  the  agency  of  said  Kil- 
boume  in  the  matter,  the  recitals  in  the  deed  of  trust  before 
mentioned  ought  to  remove  it, — that  Kilboume  was  "engaged 
in  the  manufacture  of  cheese  and  butter  from  milk  furnished 
by  sundry  persons  or  patrons,  which  said  cheese  and  butter  he 
sells  from  time  to  time,  paying  said  patrons  the  proceeds  of 
such  sale  as  dividends,  or  as  indebtedness  for  milk  delivered- 
to  him."  And  again:  "The  dividends  arising  from  the  pro- 
ceeds of  the  sales  of  the  products  of  the  milk,  as  aforesaid, 
shall  be  considered  due  and  payable,"  etc.,  would  seem  to 
clearly  indicate  that  he  was  simply  the  factor  of  the  farmers 
and  dairymen,  who  accepted  his  proposition  to  furnish  milk 
upon  that  plan.  It  is  true  the  deed  of  trust  has  a  provision 
looking  to  the  security  of  any  one  who  might  sell  milk  to  Kil- 
bourne,  and  it  appears  that  such  provision  was  inserted  to 
protect  a  party  who  sold  his  milk  outright  to  him,  and  it 
would  seem  that  the  fact  that  such  a  provision  was  inserted 
for  the  purpose,  would  preclude  the  idea  that  the  others  made 
sale  of  their  milk,  for  he  appears  to  have  been  the  only  per- 
son shown  to  have  made  an  absolute  sale.  The  master  in 
chancery,  the  Superior  and  Appellate  Courts,  have  found  that 
the  milk  was  furnished  by  complainants  to  Kilbourne  to  be 
made  and  sold  on  their  account,  as  their  agent  or  factor,  and 
with  this  conclusion  we  agree. 

It  appears  that  before  Kilboume  bought  the  factory,  the 
farmers  and  patrons  of  this  factory  managed  and  run  the  busi- 
ness through  officers  or  agents  of  their  own  selection.  Kil- 
bourne, claiming  to  have  large  experience  in  the  business  and 
to  have  worked  up  a  good  trade  for  butter  and  cheese,  repre- 
sented to  such  patrons  that  he  could  make  better  sales  than  any 
agent  they  could  appoint,  and  in  the  arrangement  finally  con- 
summated, they  give  him  full  power  not  only  to  nianufacture, 
but  to  sell  the  entire  product  of  the  milk  furnished  by  them. 
37—127  iLii. 
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Kilboume  claimed  to  be,  and  undoubtedly  was,  an  expert 
in  the  production' of  butter  and  cheese,  and  his  relation  to 
the  milk  owners  brought  him  directly  within  the  definition  of 
a  factor.  (Wharton  on  Agency,  735.)  The  fact  that  he  was 
to  prepare  the  product  for  market  did  not  render  him  any  the 
less  a  factor.  The  principal  may,  by  contract,  require  the 
agent  or  factor  to  guarantee  the  collection  of  the  price  of  all 
goods  sold,  and  the  factor  may  guarantee  that  the  property  of 
his  principal  shall  realize  a  certain  sum. 

The  case  of  Lonergan  v.  Stewart,  55  111.  48,  is  relied  on,  as 
showing  that  there  was,  under  the  circumstances  here  shown, 
an  absolute  sale  of  the  milk.  In  that  case  it  is  said :  '*That 
when  the  identical  thing  delivered  is  to  be  restored,  though  in 
an  altered  form,  the  contract  is  one  of  bailment,  and  the  title 
to  the  property  is  not  changed ;  but  when  there  is  no  obliga- 
tion to  restore  the  specific  article,  and  the  receiver  is  at  liberty 
to  return  another  thing  of  equal  value,  he  becomes  a  debtor  to 
make  the  return,  and  the  title  to  the  property  is  changed — it 
is  a  sale." 

If  the  power  of  sale  conferred  had  not  been  given,  there  can 
be  no  doubt  that  the  owners  of  the  milk  would  have  owned  its 
product.  In  such  case,  the  identical  thing,  though  in  an  altered 
form,  would  be  required  to  be  delivered,  and  would  be  the 
property  of  the  owners  of  the  milk.  As  soon  as  the  milk  was 
converted  into  butter  and  cheese,  Elilboume's  power  to  sell  as 
a  factor  attached,  and  he  took  the  same  as  the  agent  of  the 
milk  owner,  holding  the  title  for  them  until  a  sale  was  effected. 
This  may  be  more  clearly  apparent  by  supposing  a  revocation 
of  his  authority  to  sell.  Can  there  be  any  doubt  as  to  the 
legal  ownership  of  the  butter  and  cheese  in  such  case?  It  is 
true,  the  manufacturer  might  have  held  it  until  his  charges 
for  its  manufacture  were  paid ;  but,  subject  to  his  lien  for  his 
commission,  it  would  have  belonged  to  the  party  who  employed 
him  to  manufacture  it. 
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It  is  claimed  that  Church  and  G.  W.  Waterman,  by  taking 
out  attachments  against  Kilboume,  are  estopped  from  denying 
that  they  sold  him  their  milk.  At  the  time  of  the  institution  of 
these  suits,  Kilbourne  was  indebted  to  these  parties  for  money 
he  had  received  for  the  sale  of  their  butter  and  cheese  in  his 
hands  as  their  agent ;  besides  this,  the  affidavits  for  attach- 
ment do  not  state  an  indebtedness  for  milk  sold.  In  the 
Lonergan  case,  supra,  the  affidavit  alleged  that  the  indebted- 
ness was  for  corn  sold.  The  attachment  suits  before  referred 
to  can  not  be  held  as  concluding  the  plaintiffs  therein. 

Kilboume,  having  failed  in  business,  and  being  largely  in- 
debted to  the  First  National  Bank  of  Elgin,  on  the  night  of 
October  14,  1883,  transferred  and  assigned  to  the  bank  all  the 
butter  and  cheese  then  on  hand  and  in  the  process  of  manu- 
facture, as  a  further  security  and  pledge  for  the  payment  of 
his  debt  to  the  bank.  The  law  is  well  settled  that  a  factor  can 
not  pledge  the  goods  of  his  principal  for  his  own  debt,  and 
it  follows,  that  the  bank,  by  taking  such  pledge*or  security, 
acquired  no  title  as  against  the  real  owner. 

The  second  point  made  in  the  case  is,  that  the  deed  of  trust 
of  April  4,  1882,  is  void  for  indefiniteness  as  to  the  benefi- 
ficiaries,  and  is,  therefore,  not  a  lien  on  the  premises  therein 
described.  For  some  reason,  the  farmers  and  dairymen  in 
the  neighborhood  of  this  factory  desired  some  sort  of  security 
that  they  would  be  paid  the  dividend,  in  accordance  with  the 
agreement  of  Kilbourne,  on  the  milk  they  might  furnish,  and 
to  secure  their  custom  and  patronage,  the  deed  of  trust  before 
mentioned  was  executed.  The  beneficiaries  of  the  trust  were 
those  who  should  thereafter  furnish  the  factory  with  milk,  to 
be  manufactured  by  Kilboume  under  the  agreement  before  re- 
ferred to.  This  trust  deed  stpod  as  a  continuing  oflfer  by  Kil- 
boume to  all  persons  who  might  patronize  him.  Any  person 
in  the  neighborhood,  after  the  making  and  recording  of  such 
deed,  might  rely  on  the  same,  and  receive  the  benefit  thereof 
by  becoming  a  patron  of  the  factory.     When  we  look  at  the 
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inducement  and  purpose  of  the  making  of  the  deed  of  trust, 
its  object  being  to  draw  and  secure  the  custom  and  patronage 
of  any  and  all  who  hq,d  milk  to  dispose  of,  and  were  willing 
to  accede  to  the  terms  proposed  by  Kilboume,  it  is  apparent 
that  the  intention  of  its  maker  was  not  to  limit  the  deed  as  a 
security  of  those  present  when  it  was  drawn  and  executed. 
It  is  not  essential  to  the  validity  of  a  deed  of  trust  that  the 
beneficiaries  should  appear  therein  by  name.  It  will  be  suffi- 
cient if  they  are  so  described  or  designated  that  they  may  be 
ascertained  and  distinguished. 

It  is  also  urged  that  the  milk  of  complainants  can  not  be 
traced  into  the  butter  and  cheese  transferred  to  the  bank,  and 
in  support  of  this  objection  it  is  said  that  Eilboume  had 
butter  and  cheese  at  his  factory  in  Dundee,  and  also  bought 
on  the  market,  and  mixed  the  same  with  the  product  of  his 
factory,  and  sold  all  by  the  same  brand,  so  that  there  was  no 
means  of  identifying  the  product  of  the  milk  of  complainants. 
If  that  be*so,  and  the  property  of  complainants  had  been 
mixed  with  other  property  of  like  kind,  without  their  consent, 
they  should  not  be  the  losers  thereby.  The  rule  is,  that  if  a 
party  unlawfully  mixes  and  confuses  his  goods  with  those  of 
another,  so  that  they  can  not  be  distinguished,  the  innocent 
party  will  be  entitled  to  take  the  whole.  The  burden  is  upon 
the  party  thus  confusing  his  goods  with  another,  to  identify 
his  own  property  or  lose  it.  (Diversey  v.  Johnson^  93  HI.  647 ; 
FuUer  v.  Paige,  26  id.  358 ;  Beach  et  al.  v.  Schmxdtz,  20  id.  185.) 
Kilboume  could  convey  to  the  bank  no  better  title  than  he 
possessed. 

Finding  no  error  in  this  record,  the  judgment  of  the  Appel- 
late Court  is  affirmed.  Jvdgment  affirmed. 

Mr.  Justice  Magruder  took  no  part  in  the  decision  of  this 
case. 

Mr.  Justice  Bailey,  having  heard  this  case  in  the  Appellate 
Court,  took  no  part  in  its  decision  here. 
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1137    Wll 

Commissioners  of  Highways  op  the  Town  op  Colpax  iim_«ij 

127    ftSll 
V.  '^    ^ 

Il27      68l| 
CoBOfissioNERs  OP  East  Lake  Fork  Special  Drainage  District.  |<j207i«  ai| 

Filed  at  SpHngfield  ApHl  5, 1889. 

1.  Dbainaoe  IiAW — action — to  recover  for  ben^ta  to  public  highvay. 
Under  the  Drainage  law,  the  drainage  commissioners  may  assess  the 
public  roads  in  their  district  such  sums  as  they  will  be  benefited,  in 
proportion  to  the  benefits  to  the  other  lands,  and  may  recover  judg- 
ment upon  such  assessments  in  an  action  of  debt  against  the  highway 
commissioners  of  the  town  in  which  such  roads  may  lie. 

2.  i^AMB— pleading — of  the  declaration  in  sucfi  case.  In  an  action  of 
debt  by  the  commissioners  of  a  union  drainage  district,  against  the 
commiasioners  of  highways,  to  recover  for  special  assessments  made 
against  the  public  roads  of  the  defendants'  town,  the  declaration  alleged, 
in  substance,  the  organization  of  tlie  plaintiffs  as  a  special  drainage  dis- 
trict ;  that  they  assessed  to  such  public  roads  such  sum  ad  was  just  and 
equitable  for  such  roads  to  pay,  in  proportion  to  the  benefits  received 
by  them  by  the  work  of  drainage ;  that  they  estimated  the  amount  of 
benefits  to  the  entire  district,  including  those  to  the  roads,  giving  the 
relative  proportion  assessed  to  such  roads  and  the  whole  district,  which 
ratio  was  3-100 ;  that  on  a  hearing  of  objections,  after  due  notice  to  all 
parties  interested,  the  commissioners  filed  their  certificate  of  confir- 
mation, from  which  no  appeal  was  taken  by  the  defendants ;  that  the 
plaintiffs,  having  duly  divided  the  district  into  sub-districts,  did  assess 
the  public  roads  in  each  sub-district  by  classifying  them  in  the  same 
manner  as  was  done  for  work  on  the  main  ditch,  giving  the  proportions 
and  ratios,  and  alleging  the  appearance  of  the  defendants  on  the  hearing 
of  objections  and  the  confirmation  of  the  classification,  and  the  failure 
of  any  one  to  appeal,  and  showing  the  refusal  of  the  defendants  to  pay 
the  assessments  on  the  roads :  Held,  on  general  demurrer,  that  the  dec- 
laration was  sufficient  to  support  a  judgment  against  the  defendants. 

3.  Same  —  assesament  of  benefits — for  what  purposes — as  to  public 
highways.  The  formation  of  drainage  districts  is  not  limited  by  the 
constitution  (art.  4,  sec.  3,)  and  the  law  of  1885  to  agricultural  or  sanitary 
purposes,  in  the  sense  that  no  lands  can  be  specially  a&sessed  unless 
they  shall  be  found  to  be  benefited  specifically  for  agricultural  or  sani- 
tary purposes,  as  this  would  exclude  all  land  held  for  residences,  roads 
and  timber  land.  The  improvement  of  land  for  highways  or  for  resi- 
dences, and  for  timber,  by  proper  drainage,  is,  in  the  sense  of  the  law, 
an  improvement  for  agricultural  and  sanitary  purposes. 
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4.  Neither  the  constitution  nor  the  statute  requires  that  the  benefits 
shall  be  for  agricultural  or  sanitary  purposes,  but  they  require  that  the 
district  shall  be  organized  for  these  purposes.  The  only  limitation  in 
respect  to  benefits  is,  that  the  drains,  etc.,  shall  be  constracted  and 
maintained  by  "special  assessments  upon  the  property  benefited  there- 
by,**— that  is,  benefited  by  constructing  or  maintaining  the  drains,  etc. 

5.  If  a  highway  over  marshy  or  swampy  ground  shall  be  drained,  it 
will  be  improved,  and  the  public  will  be  benefited  thereby,  and  that 
will  be  done  by  the  drainage  district  which  it  was  the  duty  of  the  high- 
way commissioners  to  have  done,  and  therefore  the  law  imposes  no 
new  burden  on  the  road  district. 

6.  Same — question  of  benefits — whether  open  to  inquiry.  In  an  action 
by  drainaCge  commissioners  against  highway  commissioners,  to  recover 
for  special  assessments  upon  public  roads,  the  question  of  whether  the 
roads  are  benefited  in  fact,  is  not  open  to  inquiry.  If  the  commissioners 
err  in  their  estimate,  the  remedy  is  by  appeal  from  their  order  of  con- 
firmation. 

7.  Same — asaeaament  upon  highwaya — notice.  Where  any  public  roads 
are  assessed  their  proportional  share  of  benefits  arising  from  a  drainage 
system,  the  commissioners  of  highways  are  entitled  to  the  same  notice 
as  individual  land  owners.  The  giving  of  such  notice  gives  jurisdiction 
to  the  drainage  commissioners  to  act. 

8.  Same — clasaiflcation  of  lands — including  highwaya.  The  drainage 
law,  requiring  the  lands  benefited  to  be  classified,  includes  highways, 
which  form  a  class  of  them.sclves,  distinct  from  lands  in  general.  When 
they  are  assessed  pursuant  to  section  40  of  the  Drainage  act,  no  other 
classification  is  needed. 

9.  Same — expenditure  of  funda — how  far  limited^  territorially.  The 
power  of  a  drainage  district  in  several  townships  to  expend  money 
raised  by  special  aasesments,  is  co-extensive,  territorially,  with  its  power 
to  assess  and  collect.  The  case  of  Hundley  v.  Park  Comra.  67  111.  559, 
holding  that  money  raised  by  assessment  in  one  town  can  not  be  ex- 
pended in  another,  has  no  application  to  a  municipal  corporation  em- 
bracing parts  of  several  townships. 

10.  Judgment  againat  municipal  corporation — remedy  for  enforcement. 
In  a  suit  by  a  drainage  district  against  highway  commissioners,  on  spe- 
cial assessments  on  their  highways  for  benefits  thereto,  the  judgment 
against  the  highway  commissioners  is  not  a  charge  on  the  highways  so 
benefited,  or  any  other  property.  It  is  simply  a  charge  against  the 
municipality,  to  be  paid  from  its  revenues.  Payment  may  be  enforced 
by  mandamus,  after  judgment  fixing  the  amount  due. 

11.  Where,  in  such  suit,  the  judgment  awards  an  execution,  the  error 
will  be  a  harmless' one,  as  the  commis.sioners  of  highways  have  no  prop- 
erty liable  to  execution,  and  that  part  of  the  judgment  will  be  treated 
as  a  nullity. 
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Appeal  from  the  Circuit  Court  of  Champaign  county ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  an  action  of  debt,  for  the  amount  of  benefits  as- 
sessed against  certain  highways.  The  defendants  demurred 
to  the  declaration,  but  the  court  overruled  the  demurrer,  and 
the  defendants  electing  to  stand  by  their  demurrer,  and  refus- 
ing to  answer  over,  judgment  was  given  for  the  plaintiffs. 

The  declaration  alleges,  that  plaintiff,  at  the  time  mentioned 
therein,  was  a  duly  organized  drainage  district  under  the  act 
of  the  General  Assembly  entitled  "An  act  to  provide  for  drain- 
age for  agricultural  and  sanitary  purposes,"  etc.,  approved 
June  27,  1885 ;  that  certain  public  roads  in  the  said  town  of 
Colfax  are  within  the  said  organized  district  and  the  sub-dis- 
tricts of  said  drainage  district ;  that  the  said  commissioners 
of  said  district  were,  on,  to- wit,  the  7th  day  of  June,  1887,  of 
opinion  that  the  said  public  highways  of  said  town  of  Colfax, 
within  said  drainage  district,  would  be  benefited  by  the  con- 
struction of  the  work  in  said  district,  etc.,  and  being  of  such 
opinion,  did  assess  the  said  public  roads  such  sums  as  would 
be  just  and  equitable  for  said  public  roads  to  pay,  in  propor- 
tion to  the  benefit  received,  etc. ;  that  said  commissioners  of 
said  drainage  district  did  then  and  there  determine,  by  esti- 
mating the  amount  of  benefit  to  the  entire  district,  including 
the  benefits  to  said  public  roads,  and  also  the  benefit  to  said 
public  roads,  the  fractional  figures  of  3-100  expressing  the  ratio 
between  the  sum  of  benefits  for  the  whole  district  and  the  sum 
found  to  be  the  benefit  to  the  said  public  roads,  which  said 
fractional  figure  3-100,  so  fixed  as  aforesaid,  does  express  the 
proportional  part  of  the  corporate  taxes  of  the  said  district  to 
be  paid  by  the  said  public  road ;  alleges  that  said  fractional 
figures  were  duly  entered  on  the  classification  made  and  filed 
with  the  county  clerk  on  the  27th  day  of  January,  1887 ;  that 
the  commissioners  fixed  the  time  and  place  for  hearing  objec- 
tions to  said  classification;   that  they  issued  notices  of  the 
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time  and  place  of  said  meeting,  and  addressed  them  to  all 
persons  interested, — ^which  notices  stated  the  object  of  said 
meeting,  and  which  notice  was  duly  published  as  required  by 
law,  etc.,  and  copies  of  the  same  mailed  to  commissioners  of 
highways  of  Colfax  township ;  that  the  commissioners  of  said 
drainage  district  met  at  the  time  and  place  designated  in  said 
notices,  and  heard  all  objections  to  said  classification,  and 
after  having  heard  all  objections  and  made  all  corrections  that 
justice  required,  sustained  the  said  classification,  and  did  con- 
firm the  said  figure  of  3-100  against  the  defendants,  and  did 
make  an  order  of  such  confirmation,  and  filed  the  same  with 
the  county  clerk  on  the  18th  day  of  February,  1887,  from 
which  the  defendants  did  not  appeal,  and  the  same  remains 
now  in  full  force,  and  said  classification  and  order  of  confir- 
mation are  duly  recorded  in  the  drainage  record,  etc. ;  that 
the  commissioners  of  said  drainage  district  filed  with  the  clerk 
their  certificate,  which  was  duly  recorded,  requiring  $35,000 
to  be  raised  by  special  assessment  upon  the  lands  of  said  dis- 
trict which  were  benefited ;  that  on  computations  made  by  the 
said  clerk,  the  commissioners  made  out  and  filed  a  tax  list,  as 
required  by  law,  in  which  said  tax  list,  u^on  the  basis  of  said 
figure  3-100  classification  and  the  said  $35,000  levy,  afore- 
said, the  amount  assessed  against  the  defendant  for  benefits 
to  said  public  roads  was  and  is  $1050,  which  said  assessment 
roll  or  tax  list  was  confirmed  by  said  commissioners,  and  on  the 
2d  day  of  March,  1.887,  duly  recorded  in  the  drainage  record, 
etc.,  and  that  the  said  sum  of  $1050,  with  eight  per  cent  in- 
terest from  said  2d  day  of  March,  1887,  now  remains  due  and 
unpaid ;  and  the  said  drainage  commissioners  having  duly 
divided  the  said  drainage  district  into  sub-districts,  and  cer- 
tain public  roads  in  said  town  of  Colfax  being  within  the  sub- 
districts  Nos.  3,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15  and  16, 
and  on  the  28th  day  of  October,  1887,  the  said  commissioners 
of  said  drainage  district  being  of  opinion  that  the  said  public 
highways  in  said  town  of  Colfax  within  each  of  said  sub-dis- 
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tricts  numbered  as  aforesaid,  would  be  benefited  by  the  work 
in  said  sub-districts,  said  drainage  commissioners  did  assess 
to  such  public  roads  such  sums  as  would  be  just  and  equitable 
for  said  public  roads  to  pay,  in  proportion  to  the  benefits  re- 
ceived by  them  by  such  work;  and  the  said  commissioners 
did  then  and  there  determine,  by  estimating  the  amount  of 
benefits  to  each  entire  sub-district,  including  the  benefits  to 
said  public  roads  in  each  respective  sub-district  and  also  the 
benefits  to  such  public  roads,  the  fractional  figures  in  each 
sub-district  expressing  the  ratio  between  the  sum  of  the  ben- 
efits for  each  district  and  the  sum  found  to  be  the  benefit  to 
the  public  roads  in  each  sub-district,  which  said  fractional 
figures  in  said  respective  sub-districts  are  as  follows :  Sub- 
district  No.  3,  one-twentieth ;  No.  5,  one-thirtieth  ;  No.  6,  one- 
sixteenth;  No.  7,  one-fortieth;  No.  8,  one-fortieth;  No.  9, 
one-twentieth;  No.  10,  one-seventh;  No..  11,  one-fifteenth; 
No.  12,  one-sixteenth;  No.  13,  one-twentieth;  No.  14,  one- 
eighth;  No.  15,  one-eleventh,  and  No.  16,  one-fourteenth,  and 
were  fixed  as  aforesaid,  and  do  express  the  proportional  part 
of  the  corporate  taxes  of  the  said  sub-districts,  respectively,  to 
be  paid  by  said  public  roads,  which  said  fractional  figures  the 
said  drainage  commissioners  did  respectively  place  against  the 
public  roads  of  said  town  of  Colfax,  in  each  sub-district,  in 
their  tables  of  classification  in  said  sub-districts,  and  duly  filed 
the  same  with  the  county  clerk ;  that  the  commissioners  fixed 
the  time  and  place  in  each  of  said  sub-districts  to  hear  the 
objections  to  said  classification,  showing  the  places  and  times 
for  such  hearing  in  each  of  said  districts ;  that  they  fixed  a 
time  and  place  for  the  hearing  of  the  general  and  final  objec- 
tions to  said  classification ;  that  they  issued  notices  of  the  time 
and  place  of  said  meeting,  and  published  the  same,  and  sent 
notices,  as  required,  to  all  persons  interested ;  that  the  com- 
missioners met,  at  the  respective  times  and  places  in  said 
notices  mentioned,  to  hear  all  objections,  etc.,  at  which  time 
they  made  such  corrections  as  they  deemed  just,  and  that  de- 
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fendants  appeared  and  objected  to  said  classification ;  that  the 
commissioners,  after  hearing  the  objections,  confirmed  the 
classification  against  the  defendants,  the  figures  remaining  as 
above  stated;  that  on  the  26th  day  of  September,  1887,  they 
filed  their  order  of  confirmation  with  the  county  clerk ;  that  it 
was  duly  recorded,  and  now  remains  in  force  and  effect ;  that 
defendants  did  not  appeal ;  that  the  commissioners  filed  their 
certificate  with  the  clerk,  which  was  recorded,  requiring  the  fol- 
lowing sums  for  the  said  sub-districts :  No.  3,  $642 ;  No.  5, 
$2651;  No.  6,  $1491;  No.  7,  $3612;  No.  8,  $1910;  No.  9, 
$2577;  No.  10,  $153;  No.  11,  $1062;  No.  12,  $1100;  No.  13, 
$3568;  No.  14,  $2696;  No.  15,  $244;  No.  16,  $1721,— to  be 
raised  by  special  assessment  upon  the  lands  benefited  in  said 
sub-districts;  that  the  clerk  computed  and  apportioned  the 
said  sums  to  the  names  of  the  owners,  according  to  the  acreage 
and  figure  of  classification,  the  amount  or  proportion  of  bene- 
fits ;  that  upon  this  computation  the  commissioners  made  out 
their  tax  list  as  required  by  law,  and  the  amounts  assessed 
against  the  defendants  in  each  of  said  sufc-districts  for  bene- 
fits to  said  public  roads  were  as  follows :  Sub-district  No.  3, 
$32.10;  No.  5,  $88.37;  No.  6,  $93.19;  No.  7,  $90.30;  No.  8, 
$47.75;  No.  9,  $128.85;  No.  10,  $21.86;  No.  11,  $70.80; 
No.  12,  $68.75;  No.  13,  $178.40;  No.  14,  $337;  No.  15, 
$22.18  ;  No.  16,  $122.93 ;  that  said  amounts  were  entered  on 
tax  list  and  confirmed  by  said  commissioners.  Said  tax  list 
filed  with  the  clerk  on  the  28th  day  of  October,  1887,  recorded 
in  the  drainage  record,  is  in  full  force  and  effect.  Said  sums, 
^ith  eight  per  cent  interest  from  October  28,  1887,  are  now 
due  and  unpaid.  The  debt  alleged  to  be  due  is  $2352.48,  and 
damages  alleged  to  have  been  sustained,  $1000. 

The  error  assigned  is  the  overruling  of  the  demurrer. 

Messrs.  Gere  &  Philbrick,  for  the  appellants. 
Mr.  Francis  M.  Wright,  for  the  appellees. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  first  contention  in  the  printed  argument  filed  on  behalf 
of  appellants  is,  since  the  purpose  of  the  formation  of  drainage 
districts  is  limited  by  the  constitution  (art.  4,  sec.  3,)  ftnd  by 
the  statute  (Laws  1885,  p.  77,  et  seq.i)  to  "agricultural  or  sani- 
tary purposes,"  no  lands  can  be  assessed  as  specially  benefited 
unless  they  shall  be  found  to  be  benefited  for  agricultural  or 
sanitary  purposes.  If  by  this  it  is  intended  that  the  lands 
benefited  shall  be  directly  devoted  to  the  raising  of  agricultural 
crops  or  to  sanitary  uses,  and  that  the  benefits  shall  consist 
alone  in  improving  the  capacity  to  produce  agricultural  crops 
or  the  efficiency  of  the  property  for  sanitary  uses,  it  is  mani- 
festly too  narrow,  for  this  would  exclude  residences,  out-build- 
ings, yards,  lands  kept  for  timber,  and  all  unimproved  lands ; 
and  yet  it  is  plain,  that  in  the  ordinary  farm  the  residence, 
out-buildings,  yards,  and  lands  kept  for  timber,  are,  in  a  gen- 
eral sense,  devoted  to  agriculture,  for  each  is  indispensable  to 
the  farmer  in  operating  his  farm ;  and  the  unimproved  lands 
which  are  too  wet  to  be^  devoted  to  the  raising  of  crops,  will, 
by  being  drained,  be  fitted  therefor,  and  thus  will  be,  literally, 
improved  for  agricultural  purposes.  So,  too,  it  is  obviously 
impossible  to  cultivate  lands,  save  and  market  crops,  procure 
family  supplies,  etc.,  in  an  agricultural  community,  without 
highways.  They  must  be  constantly  used  for  agricultural  pur- 
poses, and  therefore  when,  by  improvement,  they  are  benefited, 
they  are  literally  benefited  for  agricultural  purposes,  although 
it  may  be  for  other  purposes  also.  On  this  principle,  we  held 
in  Spear  v.  Drainage  Commissioners ,  113  111.  632,  that  on  the 
trial  of  an  appeal  from  the  assessment  of  benefits  to  a  party's 
land  by  a  pi^oposed  drainage,  the  jury  may  take  into  consid- 
eration, not  only  the  benefit  to  the  party's  land  assessed,  by 
the  drainage  of  the  same,  but  also  the  benefit  he  may  derive 
by  the  drainage  of  a  slough  which  separates  him  from  his 
other  land,  and  thereby  obviates  the  necessity  of  his  bridging 
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the  slough  to  reach  such  other  land,  and  that  there  is  no  error 
in  admitting  evidence  showing  such  additional  benefit. 

Moreover,  we  are  of  opinion  that  neither  the  constitution 
nor  the  statute  requires  that  the  benefits  shall  be  for  agricultu- 
ral or  sanitary  purposes.  They  require  that  the  districts  shall 
be  organized  for  those  purposes,  but  the  only  limitation  in 
respect  to  benefits  is,  that  the  drains,  etc.,  shall  be  constructed 
and  maintained  by  "special  assessments  upon  the  property 
benefited  thereby," — that  is,  benefited  by  constructing  or  main- 
taining the  drain,  etc.  If  a  highway  over  marshy  or  swampy 
ground  shall  be  drained,  it  will  be  improved,  and  the  pubUc 
will  be  benefited  thereby.  That  will  be  done  by  the  drainage 
district  which  it  was  the  duty  of  the  highway  district  to  do, 
and  therefore  it  imposes  no  burden  upon  the  highway  district 
that  it  shall  be  required  to  contribute,  in  proportion  to  the 
benefit  thus  received,  for  the  improvement  whereby  it  is  pro- 
duced, but,  upon  the  contrary,  it  ratably  distributes  the  cost 
of  a  public  improvement  in  accordance  with  the  spirit  of  our 
constitution.  County  of  McLean  v.  City  of  Bloomington,  106 
HI.  209,  and  cases  there  cited ;  Chicago  and  Northwestern  Rail- 
way Co.  V.  The  People  ex  reL  120  id.  104. 

We  have  nothing  to  do  with  the  question  of  the  fact  of  benefit 
in  the  present  case.  If,  in  legal  estimation,  there  may  have 
been  benefit  to  the  highway  for  which  compensation  should  be 
made,  it  is  suflBcient.  The  commissioners  had  jurisdiction  to 
act,  and  if  they  erred,  it  should  have  been  corrected  in  another 
form  of  proceeding.  Keigwin  v.  Drainage  Commissioners,  115 
111.  347 ;  Chica^go  and  Northwestern  Railway  Co.  v.  The  People 
ex  rel.  supra. 

It  is  next  contended,  that  there  is  no  point  or  time  when 
jurisdiction  is  obtained  of  commissioners  of  highways.  This 
is  a  misapprehension  of  the  effect  of  the  statute.  Section  40 
of  the  act  approved  June  27,  1885,  provides,  that  "if,  in  the 
construction  of  said  work,  any  public  highway  *  *  ♦  will 
be  benefited,  the  commissioners  may  assess  to  such  public 
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road  *  ♦  *  such  sum  or  sums  as  will  be  just  and  equitable 
for  such  public  road  *  *  *  to  pay,  in  proportion  to  the 
benefits  received,  which  shall  be  determined  by  estimating  the 
amount  of  benefits  to  the  entire  district,  including  the  benefits 
to  such  *  *  *  public  road,  and  also  the  benefit  to  *  *  * 
the  public  road;  then  the  fractional  figures  expressing  the 
ratio  between  the  sum  of  the  benefits  for  the  whole  district, 
and  the  sum  found  to  be  the  benefit  to  the  *  *  *  public 
road,  shall  express  the  proportional  part  of  the  corporate  taxes 
of  the  district  to  be  paid  by  such  *  *  *  public  road.  *  *  * 
8uch  proportional  classification  shall  be  subject  to  like  re- 
view and  appeals  as  is  provided  for  individual  land  owners." 
In  order  that  "such  proportional  classification  shall  be  subject 
to  like  review  and  appeals  as  is  provided  for  individual  land 
owners,"  it  would  follow  that  those  in  charge  of  the  public 
roads, — ^that  is,  the  commissioners  of  highways, — (see  2  Starr 
&  Curtis*  Stat.  chap.  121,  sec.  2,)  must  have  the  same  notice 
as  individual  land  owners, — and  it  is  here  alleged  that  such 
notice  was  given.  Jurisdiction,  therefore,  was  obtained  when 
this  notice  was  given. 

Again,  it  is  objected  that  there  is  no  method  for  the  classi- 
fication of  anything  but  lands.  Lands  are  to  be  classified ; 
but  highways  form  a  class  of  themselves,  distinct  from  lands 
in  general,  and  so  when  they  are  assessed  pursuant  to  sec- 
tion 40,  no  other  classification  can  be  needed. 

An  objection  is  urged,  based  on  Hundley  v.  Park  Comrs.  67 
111.  559,  that  money  raised  by  assessment  in  one  township  can 
not  be' expended  in  another.  That  case  can  have  no  applica- 
tion here.  There  the  assessments  were  made  by  two  distinct 
municipal  corporations,  while  here  it  is  made  by  but  one  cor- 
poration. For  the  purpose  of  any  question  now  before  us,  no 
other  municipal  corporation  than  this  drainage  district  has 
any  interest  in  the  collection  or  expenditure  of  this  assessment, 
and  its  power  to  expend  is  co-extensive,  territorially,  with  its 
power  to  assess  and  collect. 
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It  has  been  suggested  by  some  members  of  the  court,  in  the 
consideration  of  this  case,  that  it  might  be  thought  that  Cratv 
V.  Village  of  Tolono  et  al.  96  111.  2S5,  is  opposed  to  the  present 
judgment.  To  avoid  any  misapprehension  that  might  other- 
wise arise  in  that  respect,  we  deem  it  advisable  to  say  that  a 
majority  of  the  court  hold  that  the  cases  are,  in  principle,  dis- 
similar. That  was  a  suit  against  a  natural  person,  and,  upon 
a  judgment  rendered  under  the  facts  of  that  case,  an  execu- 
tion would  have  issued  which  might  have  been  levied  upon 
any  property  of  the  defendant.  This,  however,  is  a  suit  against 
a  municipal  corporation,  and  upon  the  judgment  rendered  no 
execution  can  issue.  The  tax  here  sued  for,  though  levied 
because  of  the  ownership  of  certain  property,  is  not  a  charge 
against  that  or  any  other  specific  property,  but  it  is  simply  a 
charge  against  the  municipality,  to  be  paid  from  its  revenues. 
The  amount,  says  the  statute,  shall  be  paid  out  of  the  road 
and  bridge  tax  of  the  town  or  district  in  which  the  public  high- 
way, or  part  benefited,  lies.  (Latter  part  of  section  40  of  act 
approved  June  27,  1886.)  Since  we  have  held  that  this  is  a 
proper  mode  of  distributing  a  public  burthen,  (Higgins  v.  Chi- 
cago, 18  IlL  276,  Scammon  v.  Chicago,  42  id.  192,  County  of 
McLean  v.  City  of  Bloomington,  106  id.  209,)  it  must  follow 
that  should  payment  not  be  made,  the  commissioners  can  be 
compelled,  by  mandamus,  to  make  it.  '{City  of  Olney  v.  Harvey, 
60  111.  463.)  But  before  applying  for  mandamus  there  must  be 
a  judgment  at  law  determining  the  amount  due.  T}ie  People 
ex  rel.  v.  Board  of  Supervisors,  60  111.  213.  See,  also.  County 
of  McLean  v.  City  of  Bloomington,  supra. 

The  transcript  before  us  shows  a  judgment  awarding  execu- 
tion, which  we  have  seen  is  unauthorized.  But  it  is  a  harm- 
less error,  for  the  reason  that  the  commissioners  have  no 
property  which  can  be  seized  and  sold  upon  execution.  That 
part  of  the  judgment  is  a  nullity,  and  it  will  be  treated  as 
stricken  out,  and  the  judgment,  thus  amended,  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Bailey,  dissenting. 
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E.  Sanford  et  al. 

V. 

Gassa  Kane. 

Filed  at  Ottawa  April  3, 1889. 

1.  AppEAiiS — from  Appellate  Court — in  what  cases,  without  regard 
to  amount  involved.  While  by  the  statute  no  appeal  or  writ  of  error  is 
allowed  to  bring  a  case  from  the  Appellate  Ck>urt  to  this  court  in  oases 
where  the  amount  involved  is  less  than  $1000,  the  section  of  the  consti- 
tution relating  to  appellate  courts  provides  that  appeals  and  writs  of 
error  shall  lie  from  those  courts  to  this  "in  all  criminal  cases,  and  cases 
in  which  a  franchise  or  freehold  or  the  validity  of  a  statute  is  involved." 
If  a  freehold  is  involved,  the  cause  may  be  brought  to  this  court  by 
appeal  or  writ  of  error,  without  regard  to  the  amount  involved  and 
whether  the  Appellate  Court  assumed  jurisdiction  rightfully  or  wrong- 
fully. 

2.  SxiiE— whether  a  freehold  involved— generally.  A  freehold  is  in- 
volved in  all  cases  where  the  necessary  result  of  the  judgment  or  decree 
is,  that  one  party  gains  and  the  other  loses  a  freehold  estate ;  and  it  is 
equally  clear,  that  a  freehold  is  involved,  within  the  meaning  of  the 
statute  and  the  constitution,  where  the  title  to  a  freehold  is  so  put  in 
issue  by  the  pleadings  that  the  decision  of  the  case  necessarily  involves 
a  decision  of  such  issue,  although  the  judgment  or  decree  does  not 
result  in  one  party  gaining  and  the  other  losing  the  estate. 

3.  Samb— &i72  to  set  aside  trustee*s  deed — whether  a  freehold  involved. 
On  bill  by  one  claiming  title  to  land  under  a  mortgagor,  to  set  aside  a 
sale  and  deed  of  the  property  to  the  defendant,  who  claims  title  there- 
under, a  freehold  is  directly  involved,  and  no  appeal  lies  to  the  Appel- 
late Court  from  the  decree  of  the  trial  court. 

4.  Same — hills  to  redeem — to  foreclose — or  to  establish  other  liens,  etc, 
— whether  involving  a  freehold.  Bills  to  foreclose  mortgages,  or  to  es- 
tablish other  liens  upon  land,  do  not  ordinarily  involve  a  question  of 
freehold,  because,  by  payment  of  the  sum  due,  a  decree  and  sale  are 
prevented.  The  same  is  true  of  bills  to  redeem,  where  the  right  to 
redeem  is  the  only  question  litigated.  But  in  such  cases,  where  the 
pleadings  raise  adverse  claims  of  title  which  must  be  adjudicated  in 
order  to  a  decree,  a  freehold  is  involved. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Iroquois  county ;  the  Hon.  Alfred  Sample,  Judge,  presiding. 
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Opinion  of  the  Court. 
Mr.  B.  C.  Cook,  for  the  plaintififs  in  error. 
Mr.  EoBERT  Doyle,  for  the  defendant  in  error. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  a  bill  to  redeem.  Cassa  Kane,  the  complainant, 
alleges  that  she  is  the  owner  of  certain  lands  in  Iroquois  county ; 
that  on  the  20th  day  of  July,  1875,  the  title  to  said  land  was 
in  Morris  Kane,  her  husband ;  that  on  that  day  Morris  Kane 
borrowed  of  Sanford  $475,  and  gave  his  note  therefor,  signed 
also  by  the  complainant,  for  $500,  due  three  years  after  date, 
and  bearing  interest  at  the  rate  of  ten  per  cent  per  annum, 
payable  semi-annually,  the  $25  being  a  bonus  paid  by  him  for 
the  money ;  that  to  secure  the  payment  of  said  note,  ^forris 
Kane  and  the  complainant  executed  to  Sanford  a  mortgage  on 
said  land  containing  a  power  of  sale  running  to  Sanford  and 
his  assigns,  authorizing  the  sale  of  said  land  in  case  of  default 
in  the  payment  of  said  note ;  that  Sanford  afterward  assigned 
said  note  by  endorsement  thereon  to  one  Whittlesey,  whereby 
said  power  of  sale  became  vested  in  him;  that  Wilkinson 
claimed  to  be  the  owner  of  said  note  by  purchase  from  Whit- 
tlesey, but  that  said  note  had  never  been  assigned  to  him  so 
as  to  vest  in  him  the  power  of  sale ;  that  on  the  16th  day  of 
October,  1879,  Wilkinson,  claiming  to  be  the  assignee  of  said 
mortgage  and  vested  with  said  power  of  sale,  after  having  ad- 
vertised said  land  for  sale  under  said  power,  sold  the  same  to 
Sanford  for  $300,  and  executed  to  him  a  deed  purporting  to 
convey  the  same  to  him  in  fee ;  that  at  the  time  of  said  sale  the 
legal  title  to  said  note  was  in  Whittlesey,  and  he  was  the  only 
person  then  authorized  to  execute  the  power  of  sale. 

The  bill  further  alleges  that  said  loan  was  usurious ;  that 
Morris  Kane  had  paid  thereon  various  sums  of  money ;  that 
immediately  after  the  sale  Sanford  took  possession  of  said 
land  and  has  ever  since  that  time  received  the  rents  and 
profits  thereof,  amounting  to  a  large  sum  of  money,  which 
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should  be  credited  on  said  loan ;  that  the  sale  to  Wilkinson  was 
void ;  that  the  complainant  was  unable  to  tell  who  owned  the 
mortgage,  whether  Wilkinson  or  Sanford,  and  therefore  made 
them  both  parties  defendant ;  that  on  the  21st  day  of  Pebru- 
afy,  1876,  Morris  Kane  and  the  complainant  conveyed  said 
land  to  John  Kane,  and  that  on  the  1st  day  of  October,  1881, 
John  Kane  and  wife  conveyed  the  same  to  the  complainant. 
The  bill  prays  that  the  sale  be  cancelled  and  the  deed  from 
Wilkinson  to  Sanford  be  decreed  to  be  void,  and  that  an  ac- 
count be  taken  between  the  parties  and  the  complainant  be 
allowed  to  redeem  from  said  mortgage. 

Answers  and  replications  were  filed,  and  the  court  having 
heard  the  cause  on  pleadings  and  proofs,  decreed  that  the  sale 
by  Wilkinson  to  Sanford  was  null  and  void,  and  that  the  com- 
plainant had  a  right  to  redeem.  On  an  accounting  it  was 
found  that  the  amount  due  on  said  mortgage  was  $299^96, 
and  it  was  thereupon  decreed  that,  upon  payment  of  that  sum 
by  the  complainant  into  court,  all  right  of  Sanford  or  of  Wil- 
kinson, or  any  one  claiming  through  them,  to  said  land,  un- 
der said  mortgage  should  cease  and  determine,  and  all  their 
rights  be  vested  in  the  complainant. 

From  this  decree  the  defendants  appealed*  to  the  Appellate 
Court  of  the  Second  District,  where  said  decree  was  aflBrmed, 
(Sanford  v.  Kane,  24  111.  App.  504,)  and  the  defendants  have 
brought  the  record  from  that  court  to  this  by  writ  of  error. 

The  counsel  for  the  defendant  in  error  has  interposed  a  mo- 
tion to  dismiss  the  writ  of  error  on  the  ground  that  the  case 
involves  less  than  $1000;  and  he  also  makes  the  suggestion 
that  the  Appellate  Court  had  no  jurisdiction  for  the  reason 
that  a  freehold  is  involved,  and  that  if  his  motion  should  be 
denied,  the  cause  should  be  remanded  to  that  court  with  direc- 
tions to  dismiss  the  appeal. 

Of  the  two  questions  thus  presented,  the  latter  must  neces- 
sarily be  considered  first ;  for  while  by  the  statute,  no  appeal 
or  writ  of  error  lies  from  the  Appellate  Court  to  this  court  in 
88—127  III. 
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cases  where  the  amount  involved  is  less  than  $1000,  the  sec- 
tion of  the  Constitution  relating  to  Appellate  Courts  provides 
that  appeals  and  writs  of  error  shall  lie  from  those  courts  to 
this  "in  all  criminal  cases,  and  cases  in  which  a  franchise  or 
freehold  or  the  validity  of  a  statute  is  involved."  If  then  a  free- 
hold is  involved,  by  the  express  terms  of  the  Constitution,  the 
cause  may  be  brought  here  by  appeal  or  writ  of  error,  irre- 
spective of  the  amount  involved.  •  And  it  makes  no  difference, 
so  far  as  our  power  to  entertain  the  appeal  or  writ  of  error  is 
concerned,  whether  that  court  assumed  jurisdiction  rightfully 
or  wrongfully.  If  the  case,  involves  a  freehold,  it  may  prop- 
erly be  brought  to  this  court,  although  the  only  error  we  may 
have  power  to  correct  is  that  of  having  improperly  assumed 
jurisdiction  of  the  appeal. 

Does  this  case  involve  a  freehold  within  the  meaning  of  the 
Constitution  and  statute  ?  By  the  pleadings  both  parties  claim 
an  estate  in  the  land  in  fee.  Sanford  claims  such  estate  by 
virtue  of  a  sale  under  a  power  in  a  mortgage  and  a  deed  from 
the  person  holding  and,  as  he  alleges,  entitled  to  execute  that 
power,  purporting  to  convey  to  him  an  absolute  estate  in  fee. 
The  complainant  denies  Sanford's  title,  claiming  that  the 
mortgagee's  sale  and  the  deed  executed  in  pursuance  of  such 
sale  are  void,  and  asking  to  have  the  same  so  declared.  She 
also  claims  title  in  herself  through  mesne  conveyances  from 
the  mortgagor,  subject  only  to  the  lien  of  the  balance  due  on 
the  mortgage.  The  title  to  the  land  was  thus  put  directly  in 
issue,  and  evidence  was  introduced  at  the  hearing  by  both  par- 
ties applicable  to  the  issues  thus  formed.  If  the  decree  had 
been  for  the  defendants,  as  they  claim  that  under  the  evidence 
it  should  have  been,  it  would  manifestly,  as  between  the  par- 
ties, have  established  the  title  in  fee  in  Sanford,  and  defeated 
the  title  claimed  by  the  complainant.  The  decree,  as  it  was 
entered,  set  aside  the  mortgagee's  sale  and  vacated  the  deed 
to  Sanford,  thereby  defeating  the  title  claimed  by  him,  and 
establishing  the  fee  in  the  complainant,  subject  to  the  mort- 
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gage.  It  is  difficult  to  see  how  a  freehold  could  have  been 
more  directly  involved. 

As  said  in  Monroe  v.  VanMeteVy  100  111.  347,  "A  freehold  is 
involved  in  an  action  where  the  title  to  the  land  is  presented 
and  in  issue  between  the  parties."  A  fair  illustration  of  the 
rule  may  be  found  in  Piper  v.  Connelly,  108  111.  646.  That 
was  an  action  of  trespass  quare  clausum  fregit,  to  which  the  de- 
fendant pleaded  liber um  tenementum.  No  freehold  was  sought 
to  be  recovered,  the  only  possible  judgment  in  favor  of  the 
plaintiff  being  one  for  damages  for  the  alleged  trespass.  The 
freehold,  however,  was  directly  put  in  issue  by  the  pleadings, 
and  the  plaintiff's  right  to  recover  his  damages  necessarily 
depended  upon  whether  the  defendant  had  succeeded  or  failed 
in  establishing  his  plea  that  is,  in  establishing  his  title  to  the 
freehold.  The  title,  though  in  no  sense  the  subject  sought  to 
be  recovered,  was  directly  in  issue,  and  presented  a  question 
which  the  court  was  compelled  to  decide,  and  it  was  therefore 
held  that  a  freehold  was  involved  in  the  case  within  the  mean- 
ing of  the  Constitution  and  the  statute  regulating  appeals  to 
this  court.,  We  there  said :  "The  plea  of  liberum  tenementum 
necessarily,  where,  as  here,  it  is  directly  put  in  issue  by  the 
replication,  involves  a  freehold." 

Monroe  v.  Van  Meter,  supra,  was  an  attachment  suit  where 
the  writ  was  levied  on  certaiiF  lands  as  the  property  of  the 
defendant,  and  a  third  person  filed  his  intei'pleader  claiming 
title  in  himself  to  said  land  in  fee.  The  plaintiff  replied  setting 
up  a  iife  estate  in  the  defendant.  The  recovery  sought  by  the 
plaintiff  was  not  the  title  to  the  land,  but  the  establishment  of 
a  lien  thereon  for  the  amount  of  his  debt,  and  which  might 
be  discharged  by  the  owner  of  the  fee  by  the  payment  of  the 
amount  of  the  lien.  But  in  order  to  determine  the  plaintiff's 
right  to  his  lien,  it  became  incumbent  upon  the  court,  as  a  pre- 
liminary question,  to  determine  the  title  to  the  freehold.  In 
holding  that  a  freehold  was  involved,  we  said :  "It  will  be  ob- 
served that  under  the  pleadings  the  issue  made  and  to  be  de- 
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termined  by  the  evidence  was  one  of  title  to  the  land  levied  on 
by  the  writ  of  attachment.  On  the  one  hand  it  was  claimed 
that  the  defendant  in  the  attachment  owned  a  life  estate  in  the 
premises,  while  on  the  other  hand  appellees,  who  are  his  chil- 
dren, claimed  that  he  had  no  title  whatever  to  the  property, 
and  that  they  were  the  owners  in  fee.  Here  a  freehold  was 
as  clearly  involved  as  it  would  have  been  had  the  appellees 
brought  an  action  of  ejectment  against  the  defendant  to  recover 
possession  of  the  land."  In  Frank  v.  King,  121  111.  250,  a  case 
involving  facts  substantially  identical  with  the  case  last  cited, 
the  same  rule  was  affirmed.  In  Hutchinson  v.  Howe,  100  HI. 
11,  a  bill  was  filed  to  remove  a  certain  contract  as  a  cloud  upon 
the  complainant's  title,  the  court,  in  discussing  the  question 
as  to  whether  a  freehold  was  involved,  said :  "Where the  cloud 
is  created  by  an  executed  contract,  as,  a  deed  purporting  to 
convey  the  title  to  the  estate,  and  the  question  is  made  whether 
it  is  a  valid  deed  or  a  mere  cloud  upon  the  title,  a  freehold 
would  seem  to  be  necessarily  involved.  It  is  the  title  itself 
that  is  a  matter  of  contention." 

It  is  the  rule  that  bills  to  foreclose  mortgages,  or  to  estab- 
lish other  liens  upon  lands  do  not  ordinarily  involve  freeholds, 
because  the  defendant  may  in  such  cases,  by  the  payment 
of  the  money  necessary  to  discharge  the  lien,  prevent  the  de- 
cree from  being  so  executed  as  to  divest  him  of  his  freehold, 
and  usually  the  only  question  litigated  is  the  existence  of  the 
lien,  the  title  itself  not  being  put  in  issue.  The  same  may  be 
said  of  bills  to  redeem,  where  the  right  to  redeem  is  the  only 
question  litigated.  But  in  such  cases,  wh6n  the  pleadings 
raise  adverse  claims  of  title  between  the  parties  which  must 
necessarily  be  adjudicated  in  order  to  a  decree,  a  freehold  is 
involved.  This  was  clearly  recognized  in  Chicago  and  Great 
Western  Land  Co.  v.  Peck,  112  111.  408.  In  Kerfoot  v.  Cro- 
nin,  105  111.  609,  it  was  held  that  a  freehold  was  involved  in  a 
bill  to  foreclose  a  deed  of  trust,  where  the  complainant  sought 
to  show  title  in  the  maker  of  the  deed  of  trust  under  an  un- 
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recorded  deed  to  him  from  the  person  under  whom  the  de- 
fendants claimed  title,  and  to  have  the  title  of  the  defendants 
held  to  be  subordinate  to  that  of  th^  complainant  under  the 
deed  of  trust.  See  also  Bremer  y.  Calumet  and  Chicago  Canal 
and  Dock  Co.  123  111.  104. 

We  are  referred  to  the  case  of  ChicagOy  Burlington  and  Quincy 
Railroad  Co.  v.  Watson,  105  111.  217,  as  laying  down  a  proper 
test  by  which  to  determine  in  all  cases  whether  a  freehold  is 
or  is  not  involved.  It  is  there  said  that  a  freehold  is  never 
involved  unless  the  primary  object  of  the  suit  is  the  recovery 
of  a  freehold,  and  the  judgment  or  decree  will,  as  between  the 
parties,  result  in  one  party  gaining  and  the  other  losing  his 
estate.  As  applied  to  the  facts  in  that  case  the  test  laid  down 
was  doubtless  correct,  but  it  is  manifest  from  repeated  de- 
cisions of  this  court  both  prior  and  subsequent  to  Chicago, 
Burlington  and  Quincy  Railroad  Co.  v.  Watson  that  cases  may 
often  arise  where  it  can  have  no  application.  A  freehold  is 
undoubtedly  involved  in  all  cases  where  the  necessary  result 
of  the  judgment  or  decree  is  that  one  party  gains  aud  the  other 
loses  a  freehold  estate,  but  it  is  equally  clear  that  a  freehold 
is  involved  within  the  meaning  of  the  Constitution  and  stat- 
ute, where  the  title  to  a  freehold  is  so  put  in  issue  by  the 
pleadings  that  the  decision  of  the  case  necessarily  involves  a 
decision  of  such  issue,  although  the  judgment  or  decree  does 
not  result  in  one  party  gaining  and  the  other  losing  the  estate. 

What  we  have  said  is  in  no  respect  in  conflict  with  our  de- 
cision in  Kirchoff  v.  Union  Mutual  Life  Ins.  Co.  decided  at  a 
former  term  and  before  us  at  this  term  on  petition  for  a  re- 
hearing. In  that  case  the  complainant  alleged  the  execution 
of  a  deed  conveying  certain  real  estate  to  the  defendant, 
coupled  with  an  oral  agreement  that  the  complainant  should 
be  permitted  to  redeem  two  of  the  lots  conveyed  upon  certain 
prescribed  terms.  There  was  no  issue  in  relation  to  the  fee, 
the  complainant  admitting  and  alleging  that  it  had  been  con- 
veyed and  rightfully  conveyed  to  the  defendant.     The  whole 
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controversy  turned  upon  the  question  of  the  existence  of  the 
agreement  permitting  the  complainant  to  redeem  the  two  lots, 
that  being  alleged  by  the  complainant  and  denied  by  the  de- 
fendant. The  decree  found  that  the  alleged  agreement  had 
been  made,  and  awarded  to  the  complainant  a  right  to  re- 
deem, but  as  a  mere  right  to  redeem,  unless  exercised,  works 
no  transmutation  of  title,  it  was  held,  and  properly  held,  that 
the  decree  did  not  necessarily  result  in  transferi  ing  the  free- 
hold from  the  defendant  to  the  complainant.  The  freehold 
then  not  being  put  in  issue,  and  not  being  necessarily  affected 
by  the  decree,  we  held  that  no  freehold  was  involved. 

A  freehold  being  involved  in  the  present  case,  the  Appellate 
Court  should  not  have  assumed  jurisdiction.  The  judgment 
of  that  court  will  therefore  be  reversed,  and  the  cause  will  be 
remanded  to  said  court  with  directions  to  dismiss  the  appeal, 
the  appellant  Sanford  to  pay  all  costs  in  this  court. 

.  Judgment  reversed. 


The  Hamburg- American  Packet  Company 


Eeoina  Gattman. 

Filed  at  Ottawa  April  5, 1889, 

1.  Cailhiers— freight — baggage — distinction,  aa  to  liability  as  carrier, 
in  case  of  loss.  Where  merchandise  to  be  used  in  trade  is  packed  in  a 
trunk  and  shipped  as  personal  baggage,  the  carrier  having  no  notice 
of  the  contents,  the  liability  of  the  latter  therefor,  as  a  common  carrier, 
does  not  attach. 

2.  The  mere  payment  of  extra  compensation  on  account  of  the  over- 
weight of  baggage  does  not  convert  such  baggage  into  freight. 

3.  But  in  the  case  of  an  emigrant,  who  carries  with  him  trunks  and 
other  ordinary  baggage,  and  who  also  turns  over  to  the  carrier  a  num. 
ber  of  boxes  of  goods  for  transportation,  and  pays  freight  for  the 
weight  in  excess  of  his  allowance  as  to  baggage,  and  the  general  char- 
acter  of  the  shipment  is  known  to  the  carrier,  the  courts  will  not  con- 
olusively  presume  the  entire  shipment  is  of  baggage,  and,  in  case  of  a 
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loss,  hold  there  can  be  no  recovery  except  for  snch  articles  contained 
in  the  boxes  as  may  properly  be  designated  as  necessary  baggage. 

4.  A  packet  company  received  a  box  of  an  emigrant's  goods  at  Ham- 
burg, to  be  carried  to  the  port  of  New  York,  and  there  safely  delivered. 
Upon  the  arrival  of  the  vessel  carrying  the  goods,  at  New  York,  the 
owner  caused  a  seasonable  and  proper  demand  to  be  made  upon  the 
company  for  the  goods,  which  failed  to  deliver  them  or  show  any  jus- 
tification for  non-delivery :  Held,  that  the  facts  showed  a  right  of  re- 
covery by  the  owner  of  the  goods,  against  the  company. 

5.  AppEAiiS — reviewing  queationa  of  fact.  In  an  action  against  a  com- 
mon carrier,  to  recover  for  the  loss  of  goods  shipped,  this  court  is  per- 
mitted, by  section  89  of  the  Practice  act,  to  examine  the  record  as  to 
questions  of  law  only,  and  the  determination  of  the  trial  and  Appellate 
courts  upon  a]l  controverted  questions  of  fact  is  conclusive. 

6.  The  judgment  of  the  Appellate  Court  is  final,  not  only  in  respect 
to  the  principal  and  ultimate  facts  upon  which  the  right  of  recovery  or 
ground  of  defense  is  claimed  or  based,  but  also  in  respect  to  the  evi- 
dentiary and  subordinate  facts,  which  are  mere  evidence  of  such  prin- 
cipal facts. 

7.  Ebbob  WiLii  NOT  ALWAYS  BEVEBBE — erroneous  ruling  aa  to  measure 
of  damagea.  A  judgment  sustained  by  the  evidence  and  the  findings 
of  the  Appellate  Court  will  not  be  reversed  on  account  of  the  giving 
of  an  instruction  as  to  the  measture  of  damages,  when  it  clearly  appears, 
from  the  evidence,  that  the  jury  were  not  misled  by  it,  or  that  it  inju- 
riously affected  the  party  complaining. 

8.  Pbactiob  —  directing  what  the  verdict  shall  be.  Where  there  is 
evidence  before  the  jury  tending  to  prove  every  necessary  element  of 
the  cause  of  action  alleged  in  the  declaration,  an  instruction  to  the  juiy 
to  find  for  the  defendant  is  properly  refused. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Lobin  C.  Collins,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Regina  Gattman, 
against  the  Hamburg- American  Packet  Company,  to  recover 
damages  for  the  failure  of  said  company  to  carry  a  certain  box 
of  goods  belonging  to  the  plaintiJBf,  from  Hamburg,  Germany, 
to  the  city  of  New  York,  and  to  deliver  the  same  to  the  plaintiJBF 
at  New  York,  whereby  said  goods  became  lost  to  the  plaintiff. 
The  declaration  consists  of  four  counts,  three  of  which  allege 
the  delivery  of  said  goods  by  the  plaintiff  to  the  defendant,  to 
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be  carried  and  delivered,  as  aforesaid,  for  certain  reward,  the 
failure  of  the  defendant  to  so  carry  and  deliver  the  same,  and 
the  consequent  loss  of  said  goods,  the  other  count  being  an 
ordinary  count  in  trover.  The  trial  before  the  court  and  a 
jury,  in  the  Cook  circuit  court,  resulted  in  a  verdict  in  favor 
of  the  plaintiff,  for  $1604.30,  and  for  that  sum  and  costs 
the  plaintiff  had  judgment.  The  judgment  was  subsequently 
aflBrmed,  upon  appeal,  in  the  Appellate  Court  for  the  First 
District,  and  the  case  is  now,  by  further  appeal,  brought  to 
this  court. 

In  the  early  part  of  February,  1883,  the  plaintiff,  being 
about  to  emigrate  from  Buda-Pesth,  Hungary,  her  former  place 
of  residence,  to  the  United  States,  packed  such  goods  as  she 
desired  to  take  with  her,  in  nine  boxes,  numbering  them  con- 
secutively from  1  to  9,  and  forwarded  them  to  the  defendant, 
at  Hamburg,  to  be  shipped  to  New  York.  The  plaintiff  arrived 
at  Hamburg,  and  sailed  February  14,  as  a  steerage  passenger, 
on  the  defendant's  steamship  Wieland,  bound  for  New  York. 
But  four  of  her  boxes,  viz.,  those  numbered  from  1  to  4,  ar- 
rived at  Hamburg  in  time  to  be  shipped  by  the  Wieland,  the 
other  five  being  shipped  a  few  days  later  by  the  defendant's 
steamship  Hammonia.  All  of  said  boxes  arrived  in  New  York, 
and  were  there  ultimately  delivered  to  the  plaintiff,  except 
box  No.  1. 

The  plaintiff  was  accompanied  by  her  daughter,  Clara  Phil- 
lipsbom,  and  two  children,  by  her  son,  Henry,  and  by  two 
young  women,  all  of  whom  came  with  her  from  Buda-Pesth. 
It  appears  that  the  Wieland  landed  at  Hoboken,  and  that  the 
steerage  passengers,  including  the  plaintiff  and  her  party,  to- 
gether with  their  baggage  and  effects,  were  there  placed  on  a 
steam  barge  and  taken  over  to  Castle  Garden,  New  York. 
The  plaintiff  was  met  at  Hoboken  by  Maximilian  PhilUpsbom, 
her  son-in-law,  who,  as  it  seems,  immigrated  to  the  United 
States  some  seven  months  previously.  Phillipsborn  went  on 
board  the  steamship  as  it  reached  the  wharf,  and,  after  assist- 
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ing  the  plaintiff  in  gfetting  together  her  hand-baggage,  under- 
took to  search  for  her  boxes.  The  evidence  shows  that  he 
searched  both  on  shipboard  and  among  the  baggage  landed 
at  Hoboken,  but  failed  to  find  them.  He  then  inquired  of 
one  of  the  defendant's  employes  in  attendance,  who  suggested 
that  possibly  the  boxes  would  come  by  another  ship,  but  as- 
sured him  that  they  would  be  all  right  and  would  soon  be 
along,  and  that  the  plaintiff  would  get  them.  On  reaching 
Castle  Garden,  he  again  inquired  of  the  defendant's  agents, 
and  received  substantially  the  same  response.  The  next  day 
he  went  to  the  defendant's  freight  office  in  New  York,  and  in- 
quired for  and  described  the  boxes,  and  was  again  met  by  the 
same  assurance  that  they  would  come  all  right.  Upon  his 
insisting  that  he  could  not  afford  the  expense  of  remaining  in 
New  York  to  await  their  arrival,  and  that  he  must  have  them 
at  once,  he  was  referred  to  another  party,  to  whom  he  again 
gave  an  explanation  of  the  matter,  and  who  told  him  to  go 
back  to  Hoboken,  assuring  him  that  he  would  find  the  boxes 
there.  He  accordingly  returned  to  Hoboken  and  applied  to 
the  defendant's  freight  agent,  and  was  directed  by  him  to  look 
all  around  and  see  whether  he  could  find  them.  He  thereupon 
made  thorough  search,  but  the  search  proving  fruitless,  he 
was  told  to  go  again  to  Castle  Garden,  as  the  boxes  might 
be  there.  He  then  returned  to  Castle  Garden,  and  made  a 
thorough  search  there,  but  with  like  result.  He  then  went  to 
the  defendant's  office  and  demanded  the  boxes  of  the  defend- 
ant's manager,  telling  him  that  he  could  not  remain  longer  in 
New  York,  and  that  he  wished  to  take  the  boxes  with  hiiii  on 
his  journey  to  Chicago ;  that  he  had  a  given  number  of  rail- 
road tickets  for  the  party,  upon  each  of  which  he  was  entitled 
to  free  transportation  of  one  hundred  and  fifty  pounds  of 
baggage.  The  manager  then  told  him  that  if  they  would 
go  West  by  the  Erie  railroad,  he  would  ship  the  boxes  later 
by  that  road,  and  arrange  for  their  transportation  the  same  as 
though  taken  along  with  the  party,  but  as  Phillipsborn  had 
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already  procured  tickets  by  the  Pennsylvania  railroad,  this 
arrangement  could  not  be  made.  The  party,  however,  re- 
mained in  New  York  another  day,  and  on  that  day  Phillips- 
bom  again  made  search  and  inquiry  for  the  boxes,  both  at 
Hoboken  and  Castle  Garden,  but  entirely  failed  to  get  any 
trace  of  them.  The  plaintiff  thereupon  left  an  order  for  their 
delivery,  when  found,  to  Eothfeld,  Stern  &  Co.  of  New  York, 
and  came  on  with  her  party  to  Chicago.  Subsequently,  three 
of  the  four  boxes  shipped  by  the  Wieland,  and  the  five  boxes 
shipped  by  the  Hammonia,  were  delivered  by  the  defendant  to 
Eothfeld,  Stem  &  Co.,  and  were  forwarded  by  them  to  her. 
Box  No.  1  was  never  delivered. 

There  is  considerable  conflict  in  the  evidence  in  relation  to 
the  marks  or  directions  placed  by  the  plaintiff  on  the  missing 
box  before  it  was  shipped,  the  defendant's  evidence  tending  to 
show  that  it  was  marked  and  directed  to  a  Mr.  Bothgerber,  of 
Chicago,  and  that  the  plaintiff's  name  was  not  on  it,  while  the 
plaintiff  and  several  of  her  witnesses  testify  that  all  the  boxes 
were  marked  with  the  name  of  Eegina  Gattman,  in  care  of 
Eothgerber,  Chicago,  before  they  were  shipped  from  Hamburg. 

The  defendant  gave  evidence  showing  that  by  the  rules  and 
usages  of  the  custom  house,  the  baggage  of  steerage  passengers 
arriving  at  New  York  was  examined  by  the  custom  house  oflScers 
on  the  deck  of  the  ship  or  at  the  wharf ;  that  it  was  the  duty 
of  the  passengers  claiming  the  baggage  to  open  it  and  allow 
an  officer  to  examine  it,  and  if  nothing  dutiable  was  found  in 
it,  it  was  taken  to  the  general  baggage  room  of  the  Commis- 
sioners of  Emigration  at  Castle  Garden  for  registration,  and 
then  delivered  to  the  owner ;  that  whenever  dutiable  articles 
were  found,  the  inspector  making  the  examination  marked  the 
packages  containing  such  articles,  and  attached  thereto  checks 
labeled  "U.  S.  Customs,"  and  bearing  numbers,  at  the  same 
time  giving  duplicate  checks  to  the  owner,  and  sent  the  pack- 
age to  the  bureau  of  customs  at  Castle  Garden  for  the  deter- 
mination and  collection  of  the  duties ;  that  if  the  owner,  for 
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any  reason,  declined  or  neglected  to  open  the  baggage,  or  if 
no  owner  appeared,  the  baggage  was  seized  and  sent  to  the 
bureau  of  customs,  and  when  no  owner  presented  himself  to 
receive  the  duplicate  checks,  both  the  check  and  duplicate 
were  attached  to  the  baggage ;  that  such  baggage  was  under 
the  control  of  the  surveyor  of  the  port  from  the  time  of  its  ex- 
amination on  deck  or  at  the  wharf  to  the  time  of  its  delivery 
at  said  bureau,  and  that  it  there  passed  into  the  charge  and 
under  the  control  of  the  officers  of  the  custom  house,  and  so 
remained  until  it  was  determined  who  was  entitled  to  it,  and 
the  duty  was  paid  or  it  was  released  from  duty,  and  that  the 
steamship  company  had  no  further  control  over  it,  and  had  no 
right  to  interfere,  unless  acting  as  the  representative  of  the 
owner,  and  by  his  authority.  Unclaimed  immigrants*  baggage 
was  placed  in  a  public  store-room  connected  with  said  bureau, 
and  was  there  kept  in  charge  of  the  custom  house  officers  for 
at  least  one  year,  and  the  packages  were  then  opened  and  the 
contents  appraised  by  said  officers,  who  afterwards  disposed 
of  them  by  sale  at  public  auction. 

The  defendant  gave  evidence  tending  to  show  that  all  the 
baggage  on  board  the  Wieland  was  discharged  on  the  day  of 
her  arrival;  that  after  the  passengers  had  left,  one  of  the 
defendant's  agents  whose  duty  it  was  to  look  after  "left  bag- 
gage," found  three  boxes  on  the  deck  marked  "Eothgerber," 
but  having  no  mark  or  number  indicating  that  they  belonged  to 
the  plaintiff,  and  put  them  into  the  baggage-room  and  locked 
them  up,  and  that  said  boxes  appeared,  at  the  time,  to  have 
been  opened.  The  defendant  also  gave  evidence  tending  to 
show,  that  while  the  baggage  discharged  from  the  Wieland  was 
being  examined,  an  emigrant  runner  named  Baschkopf  called 
the  attention  of  one  of  the  inspectors  making  the  examination, 
to  two  boxes  lying  on  the  wharf,  and  endeavored  to  bribe  him 
to  pass  them  without  examination,  and  on  being  asked  who 
owned  them,  said  they  belonged  "to  a  girl  over  there;"  that 
the  inspector  declined  the  proffered  bribe,  and  told  Baschkopf 
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to  open  the  boxes,  and  upon  his  neglecting  to  do  so,  the  in- 
spector marked  them  "P.  S.,"  (meaning  pubhc  stores,)  with 
the  number  of  his  badge ;  and,  after  attaching  a  brass  check 
to  each,  put  them  on  the  barge,  and  conveyed  them  to  Castle 
Garden,  and  delivered  them  to  the  superintendent  of  the  bureau 
of  customs,  and  that  duplicate  checks  were  also  attached  to 
said  boxes.  The  number  on  the  check  attached  to  one  of  said 
boxes  was  23,  and  it  appears  by  the  entries  made,  at  the  time, 
in  a  book  kept  by  said  bureau,  that  the  box  bearing  that  check 
was  marked  "Rothgerber,"  and  that  the  number  287  was  placed 
on  it  by  the  revenue  officers  on  its  arrival  at  said  bureau,  that 
being  its  serial  number  in  the  order  of  its  arrival.  The  evi- 
dence tends  to  show  that  said  box  was  then  placed  in  a  store- 
room or  warehouse  connected  with  said  bureau,  to  which  no 
person  had  access  except  the  revenue  officers,  and  that  it  was 
kept  there  for  over  a  year ;  that  the  various  packages  of  un- 
claimed goods  which  had  remained  in  said  warehouse  for  that 
length  of  time  were  then  opened,  catalogued  and  appraised  by 
said  officers,  and  that  one  of  the  packages  appearing  on  said 
catalogue  was  described  as  being  marked  with  the  name  of 
Eothgerber ;  that  two  days  prior  to  the  day  fixed  for  the  sale 
of  unclaimed  goods,  said  boxes  and  contents  were  placed  on 
exhibition,  under  the  custody  and  guard  of  said  officers,  and 
that  on  the  day  appointed  said  boxes  were  sold,  one  Lee  be- 
coming the  purchaser  of  the  box  marked  "Rothgerber."  Dur- 
ing the  pendency  of  this  suit,  the  defendant  traced  said  box 
into  the  hands  of  said  Lee,  and  thereupon  obtained  from  him 
a  box  in  a  mutilated  condition,  which,  as  is  claimed,  is  the 
box  in  question,  and  also  the  contents,  or  a  portion  of  the  con- 
tents, of  said  box.  The  box  and  contents  were  produced  at 
the  trial,  and  while  a  portion  of  the  contents  were  admitted 
by  the  plaintiflF  to  be  her  goods,  she  denied  that  the  residue 
belonged  to  her,  and  her  evidence  tended  to  show  that  the  box 
produced  was  not  the  box  No.  1  in  which  she  shij)ped  her  goods 
from  Hamburg. 
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Messrs.  Moses  &  Newman,  for  the  appellant : 

Under  a  freight  declaration,  appellee  proved  a  passenger 
baggage  case,  and  then  submitted  instructions  suited  to  her 
narr.  The  confusion  of  instruction  No.  2  was  to  mislead,  and 
prejudicial  error. 

The  plainti£F  was  not  an  absent  consignee,  but  a  steerage 
passenger,  whose  duty  it  was,  upon  arrival  at  the  port  of  New 
York,  to  take  charge  of  her  baggage,  and  plresent  it  to  the  offi- 
cers of  the  government  for  examination.  The  promise  of  the 
ocean  carrier  to  deliver  baggage  or  freight  is  necessarily  sub- 
ject to  the  revenue  laws  of  the  country.  Ohio  v.  Lohe,  51  Ind. 
181 ;   WelU  v.  Steamship  Co.  4  Cliff.  228. 

As  to  what  may  be  considered"  baggage,  see  Woods  v.  Devin, 
13  111.  746 ;  Pardee  v.  Drew,  25  Wend.  457 ;  Haivkins  v.  Hoff- 
man, 6  Hill,  586 ;  Schouler  on  Bailments,  342,  343. 

As  to  excluding  presents,  see  Richard  v.  Westcott,  2  Bosw. 
589 ;  Bell  v.  Dreiv,  4  E.  D.  Smith,  59 ;  RaU/road  Co.  v.  Ken- 
nedy, 4  Miss.  67. 

As  to  usage  and  contract  limitation,  see  Schouler  on  Bail- 
ments, p.  505 ;  Gibson  v.  Culver,  17  Wend.  305. 

No  acceptance  for  reward  arises  when  a  passenger  delivers, 
as  his  baggage,  that  which  really  secretes  another's  goods,  or 
his  own  merchandise.    Dunlap  v.  Steamship  Co.  98  Mass.  371. 

As  to  excess  of  baggage  or  valuables,  the  carrier  is  to  be 
treated  as  a  gratuitous  carrier.  Schouler  on  Bailments,  464, 
465 ;  Story  on  Bailments,  sec.  550 ;  Sewall  v.  AUen,  6  Wend. 
335;  ''The  Delaware,''  14  Wall.  579. 

Where  misdelivery  occurs  through  the  consignor's  careless- 
ness in  directing  the  goods,  the  carrier  is  held  blameless. 
Bank  v.  Kaufman,  12  Heisk.  161. 

As  to  the  practice  at  the  port  of  New  York,  see  Murphy  v. 
Commissioners,  28  N.  T.  143  ;  Klein  v.  Packet  Co.  3  Daly,  390. 

As  to  the  history  of  the  Federal  legislation  arising  out  of 
section  4281  of  the  Bevised  Statutes  of  the  United  States,  see 
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Norris  v.  Wright,  13  Wall.  104;  Dunlap  v.  Steamship  Co.  98 
Mass.  37 ;  Chamberlain  v.  Transportation  Co,  44  N.  Y.  305. 

As  to  "ordinary  baggage,"  see  ""Tlie  Ionic,''  5  Blatchf.  538; 
Nordrnayer  v.  Loescher,  1  Hilt.  499 ;  Nevins  v.  Bay  State  Co. 
4  Bosw.  225. 

As  to  persons  not  dealing  fairly  with  carriers,  see  Railroad 
Co.  V.  Marciis,  38  111.  220;  Railroad  Co.  v.  Oehm,  56  id.  293; 
Railroad  Co.  v.  Carrow,  73  id.  348. 

To  pay  extra  compensation  for  over- weight  does  not  convert 
baggage  into  freight.     Railroad  Co.  v.  Marcus,  38  111.  220. 

As  to  the  duties  of  custom  house  officers,  see  sections  3100 
and  3103  of  the  Revised  Statutes  of  the  United  States. 

As  to  seizure  under  process,  see  Wood  on  Railways,  1596. 

Messrs.  Byam,  Parkhurst  &  Weinschenk,  for  the  appellee : 

Carriers  by  water  and  by  rail  are  excepted  from  the  rule 
requiring  a  personal  delivery  to  the  consignee.  They  are  re- 
quired to  land  them  on  the  wharf  or  other  proper  place,  and 
give  notice  to  the  consignee  or  owner.  Chickering  v.  Fowler, 
4  Pick.  371;  Steamboat  Co.  v.  Knapp,  73  111.  506;  Crawford 
V.  Clark,  15  id.  561;  Cope  v.  Cord,  1  Rawle,  203;  Hyde  v. 
Navigation  Co.  5  I.  R.  389. 

This  notice  must  be  actual,  and  the  carrier  is  considered 
as  retaining  the  custody  of  the  goods,  and  as  responsible  for 
their  safety,  until  such  notice  is  given  and  a  reasonable  time 
thereafter.  Crawford  v.  Clark,  15  111.  561 ;  Salmon  Falls  Co. 
V.  '*The  Langier;'  1  Cliff.  396 ;  Gleadell  v.  Thompson,  56  N.  Y. 
194 ;  McAndrew  v.  Whillock,  52  id.  40 ;  Russell  Manf.  Co.  v. 
Phan.  Bost.  Co.  50  id.  12. 

Moreover,  in  the  case  of  carriers  by  water,  merely  landing 
the  property  on  the  wharf  at  the  end  of  the  voyage  is  not  a 
good  delivery,  without,  at  the  least,  giving  notice  to  the  con- 
signee of  its  arrival.  This  is  a  sound  doctrine,  as  a  delivery 
implies  mutual  acts  of  the  carrier  and  the  consignee.  Sprague 
V.  Railroad  Co.  52  N.  Y.  637 ;  Ostrander  v.  Brown,  15  Johns. 
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39 ;  Pnce  v.  PoweU,  3  N.  Y.  322 ;  Gibson  v.  Culver,  17  Wend. 
305;  Packard  v.  Getman,  4  id.  613;  Mc Andrew  v.  WhiUock, 
52  N.  y.  40. 

Parthermore,  where  the  carrier  fails  to  give  this  notice,  his 
common  law  liability  as  the  insurer  of  the  goods  continues. 
Sprague  v.  Raiiroad  Co.  52  N.  Y.  657. 

Undoubtedly  the  promise  of  the  carrier  to  deliver  the  goods 

is  subject  to  the  revenue  laws  of  the  country ;  but  it  has  been 

« 

held  by  one  of  the  ablest  courts  in  the  United  States,  that 
where  the  goods  are  being  landed  under  a  permit,  and  with 
the  supervision  of  an  inspector,  the  carrier  is  not  relieved  from 
his  duties  and  liabilities  for  the  delivery.  The  consignee,  it 
was  held,  is  entitled  to  an  absolute  delivery  of  the  goods  from 
the  master  of  the  vessel.  Redmund  v.  Steamship  Co.  46  N.  Y. 
578. 

This  absolute  duty  of  the  carrier  to  make  a  delivery  will 
sometimes  be  excused,  when  the  goods  are  taken  out  of  his 
possession  by  process  of  law,  either  mesne  or  final.  The 
qualifications  to  this  doctrine,  however,  should  be  carefully 
considered  always.  As  Mr.  Justice  Story  says,  the  bailee  may 
excuse  himself  by  showing  that  the  goods  were  demanded  and 
taken  from  him  by  a  person  having  a  superior  title  to  the 
property.  Notice  is  required  to  be  given  of  adverse  claims. 
2  Parsons  on  Contracts,  204. 

But  the  carrier  will  not  be  excused  because  of  the  seizure  of 
goods  under  a  process  of  law,  even  when  such  seizure  is  made 
at  the  instance  of  a  third  party  who  is  entitled  to  the  imme- 
diate possession  of  the  goods  as  the  rightful  and  absolute  owner 
of  them,  unless  the  carrier  gives  prompt  notice  to  the  con- 
signor, or  other  person  from  whom  he  received  them,  of  the 
said  seizure,  in  order  that  the  consignor  may  have  the  oppor- 
tunity of  showing  his  title,  if  any,  to  the  goods,  or  of  protecting 
his  interest  in  them.  Bliren  v.  Railroad  Co.  36  N.  Y.  403; 
Railroad  Co.  v.  Lohe,  51  Ind.  181 ;  Mierson  v.  Hope^  2  Sweeney, 
561 ;  104  Mass.  164. 
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Not  only  must  the  goods  be  taken  from  the  carrier  by  one 
entitled  to  tbem  by  virtue  of  superior  title,  but  the  process  or 
proceedings  under  which  they  were  taken  by  the  ofl&cer  must 
be  legal  and  valid,  and  such  as  would  empower  him  to  make 
the  seizure,  for  should  process  be  void  because  issuing  from 
a  court  having  no  jurisdiction,  or  for  any  other  reason,  the 
officer  would  be  a  mere  trespasser,  and  the  carrier  would  be  no 
more  obliged  to  submit  to  his  act,  under  the  process,  than  to 
those  of  any  other  wrongdoer.  Railroad  Co,y.  Wilcox,  48  Ga. 
432 ;  Bliren  v.  Railroad  Co.  36  N.  Y.  403 ;  Edwards  v.  Tramit 
Co.  104  Mass.  169 ;  KiffY.  Railroad  Co.  117  id.  691. 

Mr.  Justice  Bakeb  delivered  the  opinion  of  the  Court : 

In  the  class  of  cases  to  which  the  present  controversy  be- 
longs, we  are  permitted,  by  section  89  of  the  Practice  act,  in 
force  July  1, 1877,  to  examine  the  record  as  to  questions  of  law 
only,  and  the  determination  of  the  circuit  and  Appellate  courts 
upon  all  controverted  questions  of  fact  is  conclusive.  The 
judgment  of  the  Appellate  Court  is  final,  not  only  in  respect 
to  the  principal  and  ultimate  facts  upon  which  the  right  of 
recovery  or  ground  of  defense  is  claimed  or  based,  but  also 
in  respect  to  the  evidentiary  and  subordinate  facts,  which  are 
mere  evidence  of  such  principal  facts.  Bridge  Co.  v.  Gomrs. 
of  Highways,  101  111.  618;  Fitch  v.  Johnson,  104  id.  118; 
Edgerton  v.  Weaver,  106  id.  43. 

It  is  urged,  however,  that  as  at  the  close  of  the  trial  in  the 
circuit  court  the  appellant  interposed  a  motion,  which  was 
overruled,  and  an  exception  taken,  asking  the  coUrt  to  direct 
the  jury  to  find  a  verdict  for  the  defendant,  a  question  of  law 
is  thereby  presented  to  this  court.  This  motion  can  not  now 
avail  the  appellant,  for  we  find,  upon  examination  of  the  tes- 
timony in  the  record,  that  there  was  evidence  before  the  jury 
tending  to  prove  every  necessary  element  of  the  cause  of  action 
alleged  in  the  declaration,  and  the  action  of  the  trial  court 
was  therefore  proper. 
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It  is  insisted  that  the  seizure  and  sale  of  the  box  of  goods 
known  as  case  No.  1,  by  the  revenue  ofl&cers  of  the  United 
States,  whether  rightful  or  wrongful,  relieved  the  carrier  of  all 
UabiUty.  The  evidence  of  appellee  and  her  witnesses  tended 
to  show  that  the  box  which  was  taken  by  the  government  offi- 
cers was  not  the  box  which  was  lost  by  her.  The  trial  court, 
at  the  instance  of  appellant,  instructed  the  jury  as  follows : 

"If  the  jury  believe,  from  the  evidence,  that  the  case  was  the 
one  seized  on  its  arrival  by  the  government  officers,  either  be- 
cause it  actually  contained  or  because  the  government  officials 
supposed  that  it  contained  dutiable  goods,  and  was  immedi- 
ately removed  from  the  company's  dock,  with  or  without  notice 
to  the  defendant  company  of  such  seizure  and  removal,  and 
thereafter  held  and  disposed  of  by  the  United  States  govern- 
ment officers,  whether  such  removal,  seizure,  holding  and  dis- 
posal were  rightful  or  wrongful,  the  defendant  company  is 
exonerated  from  all  charge  of  negligence,  and  your  verdict 
must  be  for  the  defendant." 

It  follows  that  the  jury,  in  returning  a  verdict  in  favor  of 
the  plaintiff  below,  necessarily  found,  under  the  instructions 
of  the  court,  against  the  identity  of  the  box  which  was  pro- 
duced in  court  at  the  trial  with  the  one  which  she  lost,  and 
that  there  was  no  sufficient  proof  that  the  missing  box  of  ap- 
pellee was  seized,  on  its  arrival,  by  government  officials.  This 
controverted  question  of  fact  having  been  decided  by  the  jury 
and  trial  court  in  favor  of  appellee,  and  the  judgment  having 
been  affirmed  by  the  Appellate  Court,  the  correctness  of  the 
conclusion  reached  can  not  now  be  called  in  question. 

Appellee  was  an  emigrant,  and  she  carried  with  her,  in  ad- 
dition to  the  nine  boxes  of  goods  mentioned  in  the  statement 
of  the  case,  three  trunks  and  thirteen  pieces  of  hand-baggage. 
It  seems  she  was  entitled,  under  her  passage  ticket,  to  have 
a  certain  portion  of  her  effects  carried  free,  but  was  obliged 
to  pay,  as  freight,  for  the  residue  of  her  effects,  at  the  rate  of 
fifty  marks  per  cubic  meter.  The  declaration  is  based  on  the 
39—127  Iiiii. 
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theory  of  the  shipment  of  the  nine  boxes  as  merchandise  or 
freight.  The  contention  of  appellee  at  the  trial  was,  that  the 
missing  box  of  goods  was  shipped  as  freight,  and  the  conten- 
tion of  appellant  was,  that  it  was  shipped  as  baggage,  and 
that  the  doctrine  of  reasonable  baggage  was  applicable  to  the 
case.  Both  theories  of  the  evidence  were  submitted  to  the 
jury  by  the  instructions  of  the  court,  and  it  is  manifest,  from 
the  verdict,  that  they  decided  the  point  in  favor  of  appellee. 
The  mere  payment  of  extra  compensation  on  account  of  the 
over-weight  of  baggage  does  not  convert  such  baggage  into 
freight,  and  where  merchandise  to  be  used  in  trade  is  packed 
in  a  trunk  and  shipped  as  personal  baggage,  the  carrier  having 
no  notice  of  the  contents  of  such  trunk,  the  liability  of  the 
latter  therefor,  as  a  common  carrier,  does  not  attach,  as  was 
held  by  this  court  in  (7.  and  C,  Railroad  Co,  v.  Marcus^  38 
111.  223,  and  Michigan  Southern  and  Northern  Indiana  Railroad 
Co.  V.  Oehm,  66  id.  293.  But  in  the  case  of  an  emigrant  who 
carries  with  her  trunks  and  other  ordinary  baggage,  and  also 
turns  over  to  the  common  carrier  a  number  of  boxes  of  goods 
for  transportation,  and  pays  freight  for  the  weight  in  excess 
of  her  baggage  allowance,  and  the  general  character  of  the 
shipment  is  known  to  such  carrier,  it  would  be  unjust  to  con- 
clusively presume  the  entire  shipment  was  as  baggage,  and 
that  there  could,  in  case  of  loss,  be  no  recovery  except  for  such 
articles  contained  in  the  boxes  as  would  properly  be  designated 
as  necessary  baggage. 

Complaint  is  made  that  the  court,  at  the  instance  of  appel- 
lee, instructed  the  jury,  in  respect  to  the  measure  of  damages, 
that  if  the  cause  of  action  was  established,  then  the  plaintiff 
was  entitled  to  recover  the  value  of  the  goods  which  the  de- 
fendant failed  to  deliver  upon  demand  made.  It  is  claimed, 
that  in  view  of  section  4281  of  the  Eevised  Statutes  of  the 
United  States,  and  of  the  evidence  that  certain  articles  made 
in  whole  or  in  part  of  silk  or  lace  were  contained  in  the  lost 
box  of  goods,  the  instruction  was  erroneous.     The  instruc- 
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tion,  however,  was  qualified  by  such  clauses  as,  "for  which 
you  may  find  the  defendant  liable  under  the  evidence  and  in- 
structions of  the  court,"  and  "unless  you  believe,  from  the 
evidence,  that  the  defendant  was  excused  from  such  delivery 
by  such  cause  as  is  set  out  in  instructions  given  you  for  the 
defendant."  And  in  one  of  the  instructions  given  for  the  de- 
fendant, the  attention  of  the  jury  was  called  to  said  section 
4281  of  the  statute,  and  they  were  expressly  told  that  "the 
plaintiff  is  not  entitled  to  recover  from  the  defendant  the  value 
of  any  articles  which  the  jury  may  believe,  from  the  evidence, 
to  have  been  contained  in  case  No.  1,  which  are  composed  of 
silk,  in  a  manufactured  or  unmanufactured  form,  wrought  up 
or  not  wrought  up,  with  any  other  material,  furs  or  laces,  un- 
less the  jury  further  find,  from  the  evidence,  that  the  defendant 
received  from  the  plaintiff  a  written  notice  of  the  true  character 
and  value  of  the  same  at  the  time  defendant  received  such 
case ;  and  the  court  instructs  the  jury,  that  in  assessing  dam- 
ages against  the  defendant,  if  they  shall  find  the  defendant 
guilty,  they  must  omit  entirely  from  their  estimation  all  such 
articles  as  those  above  described."  In  her  testimony  appellee 
stated  the  aggregate  value  of  the  goods  contained  in  case 
No.  1,  to  be  $2336,  and  the  evidence  indicates  that  the  value 
of  the  lace  and  silk  goods  which  came  within  the  purview  of 
section  4281  of  the  statute,  were  of  the  value  of  some  $600, 
and  the  verdict  of  the  jury  was  for  only  $1604.30.  It  would 
seem,  therefore,  that  the  jury  were  not  misled  by  the  instruc- 
tion under  consideration,  but  in  applying  it  to  the  evidence, 
gave  due  effect  to  the  qualifications  contained  therein,  and  to 
the  subsequent  and  qualifying  instruction  of  the  court  above 
quoted.  We  are  unable  to  say  the  giving  of  the  instruction 
complained  of  ^as  error,  or  injuriously  affected  the  rights  of 
appellant. 

Several  other  of  the  instructions  given  for  appellee  were  not 
strictly  accurate,  and  were  open  to  verbal  criticism,  but  in 
their  statements  of  the  law  applicable  to  the  case  there  was 


Digitized  by  VjOOQ  IC 


G12  Hamburg-American  Packet  Cp.  v.  Gattman. 

Opinion  of  the  Court. 

no  substantial  error.  The  jury  was  fully  and  fairly  instructed 
in  behalf  of  appellant  in  some  twenty-three  instructions  given 
at  its  request,  and  we  find  no  error  in  the  refusal  of  the  two 
or  three  that  were  denied  by  the  court. 

This  case  has  been  submitted  to  two  juries  in  the  trial  court, 
and  with  substantially  the  same  result.  The  present  judgment 
has  been  twice  considered  in  the  Appellate  Court,  and  both  such 
considerations  have  been  followed  by  orders  of  affirmance.  In 
the  opinion  filed  in  the  latter  court,  after  the  rehearing  of  the 
cause,  it  was  said :  "After  two  examinations  of  the  evidence 
in  this  case,  we  are  satisfied  it  shows  a  cause  of  action  against 
the  defendant  below,  as  a  common  carrier.  The  defendant  re- 
ceived a  case  of  plaintiff's  goods  at  Hamburg,  to  be  carried  to 
the  port  of  New  York,  and  there  safely  delivered  to  the  plain- 
tiff. At  that  port,  upon  the  arrival  of  the  ship  carrying  the 
goods,  the  plaintiff  caused  a  seasonable  and  proper  demand 
to  be  made  upon  the  defendant  for  the  goods,  and  the  defend- 
ant failed  to  deliver  them  or  inform  plaintiff  where  they  were. 
They  were  lost.  That  made  a  cause  of  action,  and  the  de- 
fendant failed  to  show  any  legal  justification  in  the  premises." 

The  issues  of  fact  involved  in  the  case  were,  as  we  have 
seen,  conclusively  settled  in  favor  of  appellee  by  the  verdict 
of  the  jury  and  the  judgment  of  affirmance  in  the  Appellate 
Court.  In  our  examination  of  the  record  we  find  no  such 
error  in  the  rulings  of  the  trial  court  upon  the  instructions, 
or  otherwise  in  respect  to  the  law  of  the  case,  as  would  justify 
a  reversal.  The  judgment  of  the  Appellate  Court  is  there- 
fore affirmed. 

Judgment  affirmed, 

Mr.  Justice  Bailey,  having  heard  this  case  in  the  Appellate 
Court,  took  no  part  in  its  decision  here. 
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The  Board  op  Education  of  Upper  Alton  School  District. 

Filed  at  Springfield  April  5, 1889. 

1.  Schools — acts  of  superintendent  as  the  a^ts  of  the  board  of  educa* 
tion — aSf  in  the  assignment  of  pupils  to  the  ejcclusion  of  colored  children. 
Where  a  board  of  education  pass  a  resolntion  giving  the  principal  or 
superintendent  of  the  schools  full  power  and  authority  to  make  as- 
signment of  pupils  to  such  rooms  as  in  his  judgment  may  seem  best 
for  the  welfare  of  the  schools,  his  act  in  excluding  colored  children 
from  a  certain  school  will  indirectly  be  the  act  of  the  board,  and  treated 
as  their  act. 

2.  Same — colored  children  in  the  public  schools.  By  the  statutes  of 
the  State,  the  duty  of  providing  schools  for  the  education  of  all  chil- 
dren between  the  ages  of  six  and  twenty-one  years  in  their  district, 
is  imposed  on  all  boards  of  education ;  and  the  statute  also  provides, 
that  in  the  performance  of  this  duty  they  shall  not  exclude  from  such 
schools,  directly  or  indirectly,  any  such  children  on  account  of  color. 

3.  On  an  issue  whether  a  board  of  education  had  excluded  colored 
pupils  from  one  of  its  schools  where  white  children  of  all  grades  were 
admitted,  an  instruction,  that  unless  the  ^ury  believed,  from  the  evi- 
dence, that  the  board  had  excluded  the  children  name(|  in  the  petition 
for  mandamus  from  the  public  schools  of  the  district,  by  a  resolution, 
on  account  of  color,  they  should  find  for  the  defendants,  was  held  erro- 
neous, as  ignoring  the  fact  whether  such  children  were  excluded  from 
any  of  the  schools.  Under  such  instruction  the  jury  could  find  for  the 
relator  only  on  proof  that  his  children  were  excluded  from  all  the 
public  schools  of  the  district. 

4.  By  another  instruction  given,  the  jury  were  told,  that  if  they  be- 
lieved, from  the  evidence,  that  the  board  of  education,  in  the  exercise 
of  a  reasonable  discretion,  furnished  to  all  of  the  children  of  the  dis- 
trict of  school  age,  facilities  for  a  common  school  education,  as  in  their 
judgment  would  best  promote  the  education  of  the  children  and  answer 
the  purpose  of  the  law,  they  should  find  for  the  defendants :  Held^ 
that  by  the  instruction  the  requirements  of  the  law  were  wholly  ignored 
and  the  issue  presented  lost  sight  of. 

5.  Mandamus — who  may  be  relator.  Any  citizen  of  a  school  district 
may  become  relator  in  a  proceeding  by  mandamus  to  compel  those  in 
charge  of  the  public  schools  therein  to  admit  any  child  or  pupil  who  has 
been  directly  or  indirectly  excluded  therefrom  on  account  of  color. 
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6.  Where  the  object  of  the  writ  is  the  enforcement  of  a  public  right, 
the  Reople  are  regarded  as  the  real  party,  and  the  relator  need  not  show 
that  he  has  any  legal  interest  in  the  result.  It  is  enough  that  he  is 
interested,  as  a  citizen,  in  having  the  lav  executed  and  the  right  in 
question  enforced. 

7.  Same — demand  and  refusal — whether  necessary.  "Where  the  duty 
sought  to  be  enforced  by  mandamus  is  of  a  merely  private  nature,  af- 
fecting only  the  right  of  the  relator,  a  demand  is  necessary  to  lay  the 
foundation  for  relief  by  mandamus.  But  if  the  duty,  the  performance 
of  which  is  sought  to  be  enforced,  is  a  public*  duty,  resting  upon  the 
respondents  by  virtue  of  their  ofiQce,  no  such  demand  and  refusal  are 
necessary. 

8.  In  respect  to  a  public  duty  of  members  of  a  board  of  education  or 
other  public  officers,  the  law  itself  stands  in  place  of  a  demand,  and 
the  neglect  or  omission  to  perform  the  duty  stands  in  the  place  of  a 
refusal,  for  the  purpose  of  enforcing  the  performance  of  the  duty  by 
mandamu^i. 

9.  Same — special  findings  by  jury,  inconsistent  tpith  general  verdict. 
On  a  petition  for  mandamus,  special  findings  of  the  jury  in  response 
to  questions  of  fact  propounded  to  them,  while  not  treated  as  special 
verdicts  under  the  recent  amendment  to  the  Practice  act,  may  be  con- 
sidered as  findings  of  fact  on  the  issues  submitted,  and  when  inconsist- 
ent with  the  general  verdict,  will  prevail  over  the  latter. 

This  was  a  proceeding  by  mandamus^  commenced  in  this 
court  by  John  Peair,  against  the  Board  of  Education  of  Upper 
Alton  school  district. 

This  proceeding  was  begun  by  the  relator,  John  Peair,  at 
the  January  term  of  this  court,  1888,  to  compel  the  respond- 
ents to  admit  his  two  children,  Tony  and  Cora,  to  the  high 
school  building  of  Upper  Alton  school  district,  to  be  taught 
therein,  with  other  children  of  the  same  grade,  without  dis- 
crimination, it  being  alleged  in  the  petition  filed,  that  said 
children  had  been  excluded  therefrom  on  account  of  their  color. 
By  the  answer  of  respondents,  and  the  replication  thereto,  an 
issue  of  fact  was  raised,  for  the  trial  of  which  the  case  was 
certified  to  the  circuit  court  of  Madison  county.  A  trial  by 
jury  in  that  court  resulted  in  a  general  verdict  in  favor  of 
respondents;  but  there  were  also  several  special  findings  re- 
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turned,  and  these,  with  the  general  verdict,  and  a  bill  of  ex- 
ceptions containing  all  the  evidence  offered  in  the  circuit  court, 
have  been  certified  back  for  our  final  determination  of  the 
eause. 

It  is  averred  in  the  petition,  that  the  board  of  education  of 
Upper  Alton  school  district  is  a  corporation  existing  under  and 
by  virtue  of  an  act  of  the  legislature  of  this  State,  approved 
February  16,  1865,  and  an  amendatory  act,  approved  March 
29, 1869 ;  that  prior  to  1886  said  school  board  provided  four 
school  houses  in  said  district,  in  three  of  which  white  children 
alone  were  admitted  and  taught,  and  in  the  other  of  which 
children  of  African  descent,  or  colored  children,  only,  were 
admitted  and  taught ;  that  in  1885  and  1886  said  board  of 
education  caused  to  be  erected  in  said  Upper  Alton  a  public 
school  building,  commonly  called  a  high  school  building,  with 
ample  room  for  the  accommodation  and  instruction  of  all  the 
children  of  said  district,  white  and  colored ;  that  thereupon 
the  three  schools  previously  used  for  the  white  children  were 
closed  and  discontinued,  and  that  there  is  now  no  other  com- 
mon or  free  school  in  said  district  provided  for  white  children 
than  the  high  school  building  aforesaid,  and  all  of  said  white 
children,  whether  in  the  primary,  intermediate  or  high  school 
grades,  who  desire  so  to  do,  are  admitted  by  said  board  to 
said  high  school  building,  and  all  the  grades  of  a  common 
school  education,  primary,  intermediate  and  high  school,  are 
taught  therein  to  said  white  children  according  to  their  ad- 
vancement in  education;  that  on  the  7th  of  October,  1886, 
said  board  passed  a  resolution,  as  follows : 

''Resolved,  first,  that  if,  after  submitting  to  the  customary 
examination  for  admission  of  white  pupils  to  the  high  school, 
any  colored  children  shall  be  found  to  have  attained  the  re- 
quisite standing,  such  colored  children  shall  be  admitted  to 
the  high  school;  second,  that  all  the  grades  taught  in  the 
white  schools  below  the  high  school,  shall  be  taught  in  the 
colored  school." 
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— But  said  board  has  ever  refused,  and  still  refuses,  to  admit 
any  of  the  colored  children  of  said  district  into  said  high  school 
building,  as  pupils,  unless  suflSciently  advanced  to  enter  the 
high  school  grades ;  that  relator  is  a  colored  man ;  that  he  now 
resides  and  has  long  resided  in  said  Upper  Alton,  and  is  a  tax- 
payer therein,;  that  he  has  several  children,  two  of  whom  are 
named,  respectively,  Tony  Peair  and  Cora  Peair,  aged  six  and 
nine  years,  who  now  reside  and  ever  have  resided  with  relator ; 
that  neither  of  them  is  qualified  to  enter  the  high  school  grades 
taught  in  said  high  school  building ;  that  upon  the  opening  of 
said  building  for  the  reception  of  pupils,  all  white  children  who 
presented  themselves  for  admission  to  any  of  the  grades  to  be 
taught  therein,  whether  primary,  intermediate  or  high  school 
grades,  were  received  into  said  building,  and  have  been  since 
taught  therein ;  that  upon  the  opening  of  said  building  for  the 
reception  of  pupils,  and  again  on  October  27, 1886,  and  again 
on  December  21, 1886,  application  was  made  at  said  building, 
to  the  principal  in  charge  thereof,  on  behalf  of  said  two  chil- 
dren, for  permission  to  attend  school  in  said  building,  but  such 
permission  was  refused  by  said  principal,  under  orders  from 
said  board  of  education,  for  the  reason  that  said  children  are 
colored,  and  for  no  other  reason ;  that  said  board,  as  at  present 
organized,  is  composed  of  Edward  C.  Lemen,  Michael  Low, 
Franklin  Moore,  Eobert  E.  McReynolds  and  George  Johnson, 
and  that  relator  has  applied  to  each  member  thereof  to  grant 
said  relator's  said  two  children  permission  to  attend  school 
in  said  high  school  buildii^g,  but  without  success,  but  each  of 
said  members  has  refused  such  permission ;  that  relator  has 
requested  the  president  of  said  board  to  call  a  meeting  of  said 
board  for  the  purpose  of  granting  sard  children  admission  to 
the  schools  taught  in  said  high  school  building,  but  he  refused 
to  do  so,  upon  the  ground  that  the  members  of  said  board  would 
not  allow  colored  children  to  attend  any  school  in  said  building 
below  the  high  school  grade,  and  that  he  and  other  members 
of  said  board  advised  relator  to  institute  suit  to  test  the  ques- 
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tion  as  to  whether  the  colored  children  of  said  district  have  the 
right  to  attend  school  in  said  building  below  the  high  school 
grade ;  that  he  has  used  every  means  within  his  power,  except 
legal  proceedings,  to  obtain  admission  for  his  said  children  to 
said  schools  in  said  building,  but  without  avail,  etc.,  wherefore 
he  prays  a  writ  of  mandamusy  etc. 

Bespondents,  by  their  joint  answer,  admit  the  existence 'of 
said  board  of  education  of  Upper  Alton  school  district,  as  al- 
leged in  the  petition,  and  that  prior  to  1886  schools  were  lo- 
cated and  conducted  in  said  district  as  averred  by  the  relator ; 
also,  the  erection  of  said  high  school  building,  and  that  upon 
the  completion  thereof  the  three  schools  previously  used  by 
white  children  were  closed  and  discontinued,  while  that  used 
by  colored  children  was  continued ;  they  aver  that  the  sepa- 
rate school  for  colored  children,  prior  to  1886,  was  erected, 
organized  and  maintained  at  the  instance  and  because  of  the 
preference  of  relator  and  other  colored  citizens  of  said  district 
that  their  children  should  be  educated  in  a  school  separate 
from  the  white  children;  they  deny  that  there  is  no  other 
oommon  or  free  school  for  white  children  in  said  school  district 
except  the  high  school  building,  and  aver  that  there  are,  and 
have  been  during  the  school  years  of  1886  and  1887,  two  com- 
mon or  free  school  houses  kept  open  and  maintained  therein ; 
they  deny  that  the  high  school  building  contains  ample  room 
for  the  accommodation  of  the  school  children,  white  and  col- 
ored, in  said  district ;  they  aver  "that  Professor  George  W. 
Powell  is  the  duly  appointed,  qualified  and  acting  principal 
or  superintendent  of  said  school  district,  and  in  charge  of  all 
the  schools  thereof ;  that  the  said  board  of  education  of  said 
school  district,  on  the  20th  of  August,  A.  D.  1886,  at  a  regular 
meeting  thereof,  passed  the  following  resolution :  *  Professor 
Powell  is  given  full  power  and  authority  to  assign  all  pupils 
to  such  rooms  as,  in  his  judgment,  he  may  deem  best  for  the 
welfare  of  the  school;'  and  pursuant  to  the  authority  of  said 
resolution,  the  said  Professor  Powell  assigned,  and  apportioned 
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a  part  of  the  white  children  of  said  district  to  the  school  house 
formerly  occupied  and  attended  by  the  colored  children  of  said 
district,  and  a  part  of  the  white  children  to  the  high  school 
building ;  and  defendants  aver  that  in  each  of  the  said  school 
houses  the  grades  are  the  same,  and  the  facilities  for  instruc- 
tion entirely  equal,  below  the  high  school  grades,  and  that  the 
school  children  of  said  school  district,  whether  white  or  colored, 
are  admitted  into  the  high  school  grade  on  equal  terms ;"  they 
admit  that  the  children  of  relator,  and  other  colored  children 
of  said  district,  made  application,  on  the  27th  day  of  October, 
1886,  and  other  days,  to  said  Professor  Powell,  for  permission 
to  attend  school  in  said  high  school  building,  and  they  aver 
that  he,  pursuant  to  the  authority  vested  in  him  by  virtue  of 
the  resolution  passed  by  said  board,  requested  and  directed  the 
children  of  relator  to  go  and  present  themselves  forthwith  at 
the  other  said  school  building  in  said  district,  to  be  examined 
touching  their  qualification,  so  as  to  properly  assign  and  appor- 
tion them  to  the  different  departments  of  said  public  graded 
school,  as  they  should  appear  entitled  to  by  virtue  of  sueh 
examination,  and  that  relator's  children  neglected  and  refused 
to  comply  with  such  request;  they  deny  that  said  children 
were  refused  permission  to  attend  school  in  the  high  school 
building  on  account  of  their  color,  and  for  no  other  reason ; 
they  admit  that  said  school  board  consists  of  the  members 
named  in  the  petition,  but  deny  that  relator  applied  to  them 
for  permission  for  said  children  to  attend  school  in  said  build- 
ing, and  that  each  of  them  refused  the  same ;  and  they  deny 
that  relator  requested  the  president  of  said  board  to  call  a 
meeting  of  the  same  for  the  purpose  of  grantiixg  permission  to 
said  children  to  attend  school  at  said  building,  and  that  said 
president  refused,  or  assigned  the  reason  stated  in  said  peti- 
tion for  refusing  to  do  so,  or  that  he,  Or  any  member  of  said 
board,  advised  the  bringing  of  suit  to  test  the  right  of  colored 
children  to  attend  school  at  such  building ;  they  aver  that  the 
said  board  has  met,  in  regular  meeting,  on  the  first  Tuesday 
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in  each  and  every  month,  during  the  school  years  of  1886  and 
1887;  that  the  place  of  said  meetings  was  known  to  relator; 
that  neither  he,  nor  any  one  on  his  behalf,  ever  made  a  de- 
mand, directly  or  indirectly,  on  said  board,  for  permission  for 
said  children  to  attend  school  in  said  high  school  building ; 
they  deny  that  said  children  have  been  or  are  now  unlawfully 
'excluded  from  the  schools  of  the  high  school  building  below 
the  high  school  grades,  on  account  of  their  color,  and  they  aver 
that  said  children,  and  all  the  other  colored  children  of  said 
district,  refuse  to  submit  to  an  examination  for  assignment 
and  apportionment  to  the  graded  school  of  said  district,  and 
have  declared  they  will  not  attend  any  other  school  than  that 
in  the  high  school  building. 

To  this  answer  relator  filed  a  replication,  averring  that  the 
allegations  of  his  petition  are  true,  and  denying  all  the  aver- 
ments therein  by  way  of  ne'W  matter. 

The  genertil  verdict  was,  "We,  the  jury,  find  for  the  defend- 
ants." The  special  findings  were  in  the  form  of  answers  to 
questions  propounded  to  the  jury  at  the  instance  of  the  relator. 
Those  numbered  11,  18  and  19,  in  the  record,  are  as  follows: 

"11.  "When  application  was  made,  on  the  opening  of  said 
high  school  building  for  reception  of  pupils,  and  on  other  days 
mentioned  in  the  petition  herein,  to  the  principal  in  charge  of 
said  building,  on  behalf  of  relator's  two  children,  for  permis- 
sion to  attend  school  in  said  building,  was  such  permission 
refused  by  said  principal  because  said  children  were  colored  ? 
Answer,  Yes. 

"18.  Have  not  the  children  of  relator,  John  Peair,  been 
excluded  from  attending  school  in  said  high  school  building 
by  the  defendants  on  account  of  the  color  of  said  children? 
Answer,  Yes. 

"19.  When  the  colored  school  children  applied  for  admission 
to  said  high  school  building,  and  were  directed  by  said  George 
W.  Powell  to  go  to  the  colored  school  forthwith  for  examination, 
was  it  not  the  intention  of  said  Powell  to  assign  all  of  said 
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colored  children  to  said  colored  school,  and  not  to  allow  any 
of  them  to  attend  school  in  said  high  school  building  except 
such  as  might  be  sufficiently  advanced  to  enter  the  high  school 
grade?     Answer,  Yes." 

To  the  several  questions,  Whether  or  not  relator  applied  to 
the  board  for  permission  to  send  his  children  to  said  high  school 
building? — Whether  or  not  he  applied  to  the  president  of  the- 
board  to  call  a  meeting  of  the  same  for  the  purpose  of  having 
it  grant  permission  to  his  said  children  to  attend  school  in  said 
building  ? — ^Whether  the  president,  or  other  members  of  said 
board,  advised  relator  to  bring  suit  to  test  his  right  to  send 
his  said  children  to  said  building  to  school  ? — Whether  a  com- 
mittee of  colored  people  of  said  district  called  upon  said  board 
between  the  1st  and  11th  of  December,  1886,  to  know  whether 
or  not  colored  children  would  be  permitted  to  attend  school  at 
said  high  school  building? — And  whether  or  not  S.  P.  Terkes, 
a  member  of  said  board,  addressed  the  colored  people  of  said 
district,  on  the  11th  of  December,  1886,  at  a  meeting  of  said 
colored  people  called  in  pursuance  of  notice  from  said  board, 
and  whether  said  Yerkes  did  not  then  inform  said  colored 
people  that  he  was  authorized  by  said  board  to  tell  them  they 
could  not  send  their  children  to  school  at  said  building,  but 
must  send  them  to  the  colored  school,  and  if  they  got  them 
in  said  high  school  building  they  would  have  to  do  it  by  law? — 
the  jury,  to  each  of  such  questions,  returned  their  answer  in 
the  negative.  To  the  question,  Did  Professor  Powell,  prior 
to  the  filing  of  relator's  petition,  assign  a  part  of  the  white 
school  children  of  said  district  to  the  school  formerly  occupied 
by  the  colored  children  ? — they  answered,  Yes. 

Messrs.  Wise  &  Davis,  for  the  relator : 

Boards  of  education  are  prohibited  from  excluding,  directly 
or  indirectly,  any  child,  of  proper  age,  from  any  public  school 
on  account  of  the  color  of  such  child.  Eev.  Stat.  chap.  122, 
sec.  105 ;  People  v.  Board  of  Education,  101  111.^308. 
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The  circuit  court,  notwithstanding  the  plain  language  of 
the  statute,  instructed  the  jury,  that  unless  they  believed,  froih 
the  evidence,  that  the  board  of  education  excluded  the  children 
named  from  the  public  schools  of  the  district  by  a  resolution 
of  said  board,  on  account  of  color,  passed  and  entered  of 
record,  the  jury  should  find  for  the  defendants.  Under  such 
pernicious  instruction  the  jury  could  not  do  otherwise  than 
return  a  general  verdict  for  the  defendants. 

When  it  is  understood  that  up  to  the  time  of  the  erection 
of  the  high  school  building  there  had  been  but  one  school  in 
Upper  Alton  to  which  colored  children  were  admitted,  the  fol- 
lowing resolution  of  the  board,  passed  October  7,  1886,  has 
special  significance: 

'^Resolvedy  first,  that  if,  after  submitting  to  the  customary 
examination  for  admission  of  white  pupils  to  the  high  school, 
any  colored  children  shall  be  found  to  have  attained  the  requi- 
site standing,  such  colored  children  shall  be  admitted  to  the 
high  school ;  second,  that  all  the  grades  taught  in  the  white 
schools  below  the  high  school  shall  be  taught  in  the  colored 
school." 

This  is  nothing  more  or  less  than  a  resolution  excluding 
colored  children  from  the  high  school  building  on  account  of 
their  color,  in  all  cases  when  they  are  not  sujfficiently  advanced 
to  enter  the  high  school. 

Mr.  A.  W.  Hope,  for  the  respondents : 

The  petition,  which  takes  the  place  of  the  alternative  writ, 
runs  in  the  name  of  John  Peair  v.  Board  of  Education,  The 
writ  must  run  in  the  name  of  the  People.  Addison  on  Torts, 
(Wood's  ed.)  sec.  1510,  p.  769,  and  notes;  School  Inspectors 
V.  People,  20  111.  530;  People  v.  Hatch^  33  id.  134;  People  v. 
Olann,  70  id.  232 ;  People  v.  Board  of  Police,  26  N.  Y.  316. 

The  board  is  a  corporation,  and  can  only  act  in  its  corpo- 
rate capacity  at  a  meeting  regularly  called,  when  a  quorum  of 
the  members  are  present.     1  Dillon  on  Mun.  Corp.  sec.  230. 
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There  is  nothing  in  the  petition  to  show  that  the  hoard  was 
ever  petitioned,  or  ever  had  this  matter  before  them,  or  ever 
acted  upon  it.  McManus  v.  McDonough,  107  111.  103 ;  Com- 
missioners  v.  Baumgarten,  41  id.  254. 

The  petition  should  set  forth  the  corporate  acts  or  resolu- 
tions of  the  board,  that  the  court  may  see  what  they  are,  and 
not  merely  the  pleader's  conclusions.  1  Dillon  on  Mun.  Corp. 
notes  to  sees.  347,  348 ;  2  Addison,  sec.  244,  and  note,  p.  360, 
and  note ;  High  on  Ex.  Legal  Bem.  sec.  536. 

The  petition  must  show  a  clear  right  to  the  relief  demanded. 
The  material  facts  must  be  distinctly  set  forth,  so  that  they 
may  be  admitted  or  traversed.  High  on  Ex.  Legal  Bem.  sec. 
537. 

Great  precision  is  required  in  the  form  and  contents  of  the 
alternative  writ.  High  on  Ex.  Legal  Bem.  sec.  538 ;  Canal 
Trustees  v.  People,  12  111.  254;  People  v.  Brooks,  57  id.  142. 

The  petition  fails  to  aver  that  the  children  of  the  petitioner 
have  conformed  to  all  of  the  reasonable  rules  and  regulations 
prescribed,  relative  to  admission  to  the  schools  of  the  district. 

The  board  of  education  are  clothed  with  large  discretionary 
powers  by  virtue  of  the  act  of  incorporation,  judicial  in  their 
nature,  and  subject  to  be  controlled  by  the  courts  only  when 
abused.  Act  of  1869,  sees.  6,  7;  People  v.  Board  of  Educa- 
tion,  101  111.  310. 

The  rule  is,  you  have  no  right  to  provide  educational  facili- 
ties for  the  white  man  that  you  do  not  afford  the  negro.  See 
Cooley  on  Torts,  287,  and  authorities  quoted  in  note ;  Chase 
V.  Stephenson,  71  111.  383 ;  People  v.  Board  of  Education,  101 
id.  308. 

In  Chase  v.  Stephenson  it  was  held  that  a  discrimination, 
under  the  law,  meant  a  denial  of  equal  facilities  for  instruc- 
tion.    People  V.  Board  of  Edtxation,  101  111.  315. 

Mr.  W.  P.  Bradshaw,  also  for  the  respondents. 
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Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

On  the  principal  question  involved  in  this  controversy,  viz., 
did  respondents  exclude  relator's  children  from  the  high  school 
building  of  Upper  Alton  school  district  on  account  of  color,  the 
finding  of  the  jury  must  be  held  to  be  adverse  to  respondents. 
The  eighteenth  special  finding  is  directly  and  positively  so,  and 
the  eleventh  and  nineteenth,  to  the  effect  that  they  were  so 
excluded  by  the  principal  of  said  school,  are  so  in  effect.  The 
resolution  of  respondents,  August  20,  1886,  set  out  in  the 
answer,  vested  full  power  in  said  principal  to  assign  all  pupils 
in  said  district ;  therefore,  what  was  done  in  that  respect  by 
the  principal,  was  indirectly  done  by  respondents.  We  think 
these  special  findings  are  supported  by  the  evidence,  and  while 
they  are  not  treated  as  special  verdicts  under  the  recent  amend- 
ment to  our  Practice  act,  they  are  in  this  proceeding  proper 
to  be  considered  as  findings  of  fact  on  the  issues  submitted  to 
the  jury.  Even  if  the  general  verdict  could  be  said  to  be  a 
finding  in  respondents*  favor  on  this  branch  of  the  case,  it  is 
80  manifestly  the  result  of  misdirection  by  the  court  as  to  be 
entitled  to  no  consideration. 

.  By  one  instruction,  the  jury  are  told  that  **  unless  you  be- 
lieve, from  the  evidence,  that  the  board  of  education  of  Upper 
Alton  excluded  the  children  named  in  the  petition  from  the 
public  schools  of  Upper  Alton,  by  a  resolution  of  said  board  of 
education,  on  account  of  color,  passed  and  entered  of  record, 
then  you'  should  find  for  the  defendant."  By  the  statute,  it 
is  made  unlawful  to  exclude  a  child  from  any  of  the  public 
schools  of  Upper  Alton  district  on  account  of  color.  By  the 
instruction,  the  jury  could  only  find  for  relator  on  proof  that 
his  children  were  excluded  from  all  the  public  schools  of  said 
district.  By  the  statute,  it  is  made  unlawful  to  exclude  a  child 
from  a  public  school  on  account  of  color,  either  directly  or  in- 
directly; but  here  the  jury  are  told  they  must  find  for  respond- 
ents unless  they  believe  relator's  children  were  excluded  by  a 
resolution  entered  of  record. 
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By  another  of  the  series  of  instructions  asked  by  and  given 
on  behalf  of  respondents,  the  jury  was  told :  "If  you  believe, 
from  the  evidence,  that  the  board  of  education,  (defendants,) 
in  the  exercise  of  a  reasonable  discretion,  furnished  to  all  the 
children  of  Upper  Alton  school  district,  of  school  age,  facilities 
for  a  common  school  education,  as  in  their  judgment  would 
best  promote  the  education  of  the  children  and  answer  the 
purpose  of  the  law,  the  jury  will  find  for  the  defendants."  Here, 
again,  the  requirements  of  the  statute  are  wholly  ignored,  and 
the  issue  presented  by  the  pleadings  entirely  lost  sight  of. 
Under  these  instructions  the  jury  could  do  no  less  than  return 
a  general  verdict  for  defendants ;  but  that  verdict  is  no  indi- 
cation as  to  what  view  of  the  evidence  they  would  have  taken 
on  the  question  now  under  consideration  if  they  had  been 
properly  instructed,  while  the  special  verdicts  do  clearly  show 
that  the  jury  found,  from  the  evidence,  that  relator's  children 
had  been  excluded  from  said  school  by  respondents  on  account 
of  color. 

A  careful  reading  of  all  the  evidence  before  us  forces  the 
conviction  that  it  was  the  purpose  of  respondents  to  require 
the  children  of'  relator,  and  all  other  colored  children  of  the 
district,  to  attend  what  had  been  known  as  the  colored  school 
building,  and  to  exclude  all  colored  children  of  the  district^ 
below  the  high  school  grade,  from  the  high  school  building. 
Especially  are  we  convinced  that  these  children  were  practi- 
cally excluded  from  the  said  high  school  building  by  the  prin 
cipal  because  they  were  colored  children,  and  that  respondents, 
though  informed  of  that  fact,  took  no  steps  to  have  them  ad 
mitted. 

But  respondents  maintain,  that  even  though  this  principal 
question  is  resolved  in  relator's  favor,  still  he  can  not  have  a 
peremptory  writ  of  mandamus,  because  he  has  failed  to  show 
an  express  demand  by  him  upon  respondents  that  his  children 
should  be  so  admitted,  and  their  refusal,  before  filing  his  pe- 
tition.    The  jury  has  found,  as  is  shown  by  the  foregoing 
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statement  of  facts,  that  no  such  demand  was  made ;  therefore, 
if  the  position  of  respondents  is  legally  correct,  the  general  ver- 
dict must  be  sustained,  and  the  prayer  of  the  petition  denied. 

The  argument  in  support  of  the  proposition  that  a  formal 
demand  and  refusal  must  be  shown,  is  based  upon  the  assump- 
tion that  the  duty  here  sought  to  be  enforced  is  of  a  private 
nature,  affecting  only  the  right  of  relator,  the  law  being,  that 
in  such  case  a  demand  is  necessary  to  lay  the  foundation  for 
relief  by  mandamm.  If,  on  the  contrary,  the  duty,  the  per- 
formance of  which  is  sought  to  be  enforced,  is  a  public  duty, 
resting  upon  respondents  by  virtue  of  their  ofl&ce,  it  is  equally 
well  settled  that  no  such  demand  and  refusal  are  necessary. 
(High  on  Ex.  Legal  Rem.  sec.  41,  and  authorities  cited.)  The 
duty  here  sought  to  be  enforced  is  not  of  a  private  nature,  nor 
is  the  right  demanded  by  relator  merely  an  individual  right, 
within  the  meaning  of  the  rule  announced.  By  the  statutes 
of  this  State,  the  duty  of  providing  schools  for  the  education 
of  all  children  between  the  ages  of  six  and  twenty-one  in  their 
district,  is  imposed  upon  respondents.  The  legislature  has 
also,  by  express  enactment,  provided,  that  in  the  performance 
of  that  duty  they  shall  not  exclude  from  such  schools,  directly 
or  indirectly,  any  such  child  on  account  of  its  color.  The  duty 
thus  imposed  upon  respondents  is  incumbent  upon  them  by 
virtue  of  their  office.  In  such  case  it  has  been  well  said,  "the 
law  itself  stands  in  the  place  of  a  demand,  and  the  neglect  or 
omission  to  perform  the  duty  stands  in  the  place  of  a  refusal, 
or,  in  other  words,  the  duty  makes  the  demand,  and  the  omis- 
sion is  the  refusal." 

Again,  the  right  claimed  by  the  relator  is  not  merely  a 
personal  right.  True,  he  may,  and  doubtless  does  in  this  par- 
ticular case,  have  the  peculiar  interest  of  a  parent  in  having 
his  children  admitted  to  a  school  in  which  he  thinks  they  have 
a  right  to  be  taught ;  but  after  all,  it  is  the  public, — ^the  com- 
munity at  large, — that  is  most  deeply  interested  in  the  enforce- 
ment of  this  and  all  other  laws  enacted  for  the  wise  and  humane 
40—127  III. 
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purpose  of  educating  the  children  of  the  State.  While  it  was 
natural  and  appropriate  that  the  father  should  become  the 
relator,  we  entertain  no  doubt  that  any  citizen  of  the  school 
district  might,  with  equal  right  of  law,  have  done  so,  and  main- 
tained the  petition.  In  County  of  Pike  v.  The  People,  11  HI. 
208,  it  is  said :  "Where  the  object  is  the  enforcement  of  a 
public  right,  the  people  are  regarded  as  the  real  party,  and 
the  relator  need  not  show  that  he  has  any  legal  interest  in 
the  result.  It  is  enough  that  he  is  interested,  as  a  citizen,  in 
having  the  law  executed  and  the  right  in  question  enforced." 
See,  also.  City  of  Ottawa  v.  The  People  ex  rel.  48  111.  240 ;  Hall 
et  al.  V.  The  People  ex  rel.  67  id.  312 ;  ViUage  of  Glencoe  v.  The 
People,  78  id.  390. 

A  formal  demand  and  refusal  were  not  necessary  preliminary 
to  the  filing  of  the  petition,  and  therefore  the  special  findings 
of  the  jury  on  that  question  can  have  no  controlling  influence 
upon  the  general  verdict  or  the  decision  of  the  case. 

The  powers  of  school  boards  to  adopt  and  enforce  rules  for 
the  management  and  government  of  schools,  to  assign  pupils 
to  the  several  schools  in  their  districts,  (making  no  distinction 
on  account  of  color,)  to  e^tpel  pupils  for  disobedience  or  mis- 
conduct, or  the  proper  exercise  of  discretionary  power,  are 
not  called  in  question  by  this  proceeding. 

Adhering  to  the  doctrine  announced  in  The  People  ex  rel.  v. 
Board  of  Education^  101  111.  308,  on  the  special  findings  of 
fact  by  the  jury,  the  prayer  of  the  petition  is  allowed,  and  a 
writ  of  mandamus  ordered. 

Mandamus  ordered. 
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The  St.  Louis  Bridge  and  Tunnel  Railroad  Company 

V. 

The  People  ex  reL  James  D.  Baker,  Collector. 

Filed  at  Mt.  Vernon  ApHl  5, 1889, 

1.  Taxation— road  and  bHdge  tax— only  one  aseesament  in  each  year. 
The  commissioners  of  highways  are  authorized  bylaw  to  make  but  one 
levj-  of  road  and  bridge  taxes  for  each  year.  "When  a  levy  is  once  made 
their  power  is  exhausted  for  that  year. 

2.  Same — asseaament  by  the  State  board — how  far  conclvsive.  The 
decision  of  the  State  Board  of  Equalization  in  Hxing  the  value  of  rail- 
road property  for  the  purpose  of  taxation  is  quaai  judicial  in  its  nature^ 
and  can  only  be  questioned  for  fraud  or  want  of  jurisdiction. 

3.  Same — fraudulent  asaeasment — preaumption — proof  to  eatabliah 
fraud, .  Fraud  in  respect  to  the  assessment  of  property  for  taxation  is 
not  to  be  presumed,  but  must  be  established  by  the  evidence,  or  follow 
as  a  conclusion  of  law  from  the  facts  proven.  No  mere  discrepancy 
between  the  valuation  of  such  property  and  the  judgment  of  the  court 
in  that  regard  is  sufficient  to  impeach  fiuch  assessment  for  fraud. 

4.  Cross-errors — when  neceaaary.  The  rule  is,  that  unless  crosB- 
en-ors  are  assigned,  objections  made  by  the  appellee  will  not  be  con- 
sidered. 

Appeal  from  the  County  Court  of  St.  Clair  county ;  the  Hon. 
John  B.  Hay,  Judge,  presiding. 

Messrs.  G.  &  G.  A.  Koerner,  for  the  appellant : 
While  the  county  court  does  not  sit  as  a  court  of  appeal' in 
any  tax  case,  and  any  defense  against  the  rendition  of  judg- 
ment for  taxes  is  allowed  by  law  if  an  error  has  been  com- 
mitted on  any  assessment, — for  instance,  if  the  assessment 
was  based  on  an  assessment  of  a  previous  year,  etc., — ^the 
county  court  has  full  power  to  adjudicate  the  matter  and  re- 
fuse judgment. 

The  assessment  of  the  bridge  company's  property  for  several 
successive  years,  as  compared  with  the  assessment  of  similar 
property  in  the  same  city,  affords  evidence  that  such  assess- 
ment is  not  the  result  of  an  honest  judgment  of  values. 


Digitized  by  VjOOQ  IC 


628      St.  Louis  Bridge  R.  R.  Co.  v.  The  People  ex  rel. 
Brief  for  the  Appellant. 


This  court  will  recollect  the  case  of  Buttenuth  v.  St.  Louis 
Bridge  Co.  123  111.  536,  where  the  bridge,  outside  of  all  other 
property,  real  and  personal,  on  which  it  has  paid  taxes,  for 
the  least  valuable  part  of  its  structure,  in  Illinois,  was  made 
to  pay  one-third  of  the  taxes  of  the  whole  township,  while  it 
was  shown  that  outside  of  the  railroad  property  the  township 
property  was  worth  $20,000,000,  and  when  the  assessment 
outside  of  the  bridge  structure  was  only  $2,575,400.  Such 
taxation  is  simply  confiscation  under  the  pretext  of  law. 

This  court  has  repeatedly  decided  that  the  assessor,  if  he 
adopts  a  basis  of  assessment,  whether  the  real  value  or  a  less 
one,  that  basis  must  be  uniform.  Railroad  Co.  v.  Stookey,  122 
111.  358 ;  Railway  Co.  v.  .Boone  County,  44  id.  240. 

The  tracks  of  other  railroads  in  the  same  territory  (many 
alongside  our  track)  are  assessed  at  about  $5000  per  mile. 
Appell|int's  tracks  are  assessed  at  $35,000  per  mile.  While 
the  same  track  of  appellant  was  assessed  in  1886  at  $180,042, 
it  is  assessed  in  1887  at  $300,284,  the  number  of  miles  being 
the  same  in  each  year.  The  uncontested  proof  in  this  case 
was,  that  these  tracks,  including  the  price  for  the  real  estate, 
— in  fact,  including  every  element  to  make  up  this  kind  of  prop- 
erty,— was  worth  $170,000.  Now,  the  difference  of  $170,000 
and  $360,000  is  not  a  few  thousand  dollars,  as  was  the  case 
in  Railroad  Co.  v.  Stookey. 

That  such  an  assessment  is  fraudulent  per  se,  is  unques- 
tionable. While  under  the  view  this  court  has  taken  it  may 
not  be  necessary  for  the  board  of  equalization  to  give  notice 
when  it  intends  to  raise  the  former  assessment,  though  we 
think  it  should  be,  yet  where  the  board  intends  to  more  than 
double  it,  when  the  former  assessment  has  already  been  ex- 
cessively high,  we  take  it  that  the  giving  no  notice  may  be 
considered  as  an  indicium  of  fraud,  which  we  hope  this  court, 
this  case  being  an  extreme  one,  will  not  tolerate.  The  road 
and  bridge  tax  was  illegally  levied.  It  was  attempted  to  be 
levied  under  sections  13  and  14,  chapter  121.     The  first  sec- 
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tion  requires  that  the  commissioners  shall  meet  semi-annually 
on  the  same  day  and  place  of  the  meeting  of  the  board  of  town 
auditors.  Article  13,  section  3,  of  the  Township  law,  provides 
that  the  board  of  auditors  shall  meet  at  the  town  clerk's  office 
semi-annually,  on  the  Tuesday  next  preceding  the  annual  meet- 
ing of  the  county  board.  The  annual  meeting  of  the  county 
board  is  fixed  by  the  49th  section,  chapter  34,  entitled  "Coun- 
ties," for  the  second  Tuesday  of  September  of  each  year.  The 
meeting,  then,  of  the  highway  commissioners,  under  section 
13,  for  the  levy  of  the  road  and  bridge  tax,  should  have  been 
held  on  the  first  Tuesday  of  September,  1887,  to-wit,  the  6th 
of  September.  The  reason  why  this  should  be  so  is  clearly 
given  by  this  court  in  Railroad  Co.  v.  People,  116  111.  243,  and 
Railway  Co.  v.  Commissioners,  117  id.  279. 

However,  whether  Ihere  was  a  reason  for  it  or  not,  the  law 
is  imperative  that  this  meeting  must  be  held  on  the  Tuesday 
preceding  the  annual  meeting  of  the  board  of  supervisors. 
With  quasi  corporations,  such  as  commissioners  of  highways, 
the  rule  obtains  that  their  power  to  impose  taxes  will  be  strictly 
construed.     Comrs.  of  Highways  v.  Newell,  80  111.  587. 

The  time  of  their  meeting  for  the  purpose  of  levying  the  tax, 
is  jurisdictional.  No  authority  is  given  them  anywhere  in  the 
statutes  to  levy  a  tax  at  any  other  time.  No  authority  is  given 
the  commissioners  to  meet  on  that  day  and  adjourn  their 
meeting  for  action  to  a  later  day.  If  they  had  such  an  au- 
thority, the  proof  shows  that  they  did  not  exercise  it.  They 
did  not  meet  at  the  office  of  the  auditors,  nor  anywhere  else. 
They  passed  no  resolution  to  adjourn.  According  to  the  tes- 
timony of  one  of  the  commissioners,  they  agreed  to  meet  when 
the  sick  commissioner  would  be  well,  not  even  fixing  a  certain 
day.  If  they  had  met,  there  would  have  been  a  quorum  to 
transact  business,  and  they  knew,  as  they  testified,  that  they 
could  transact  business.  See,  also,  as  to  the  proof  of  juris- 
diction, Sanderson  v.  La  Salle,  57  HI.  441. 
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The  tax  attempted  to  be  levied  under  section  14  is  absolutely 
void,  for  two  reasons : 

First — ^Any  tax  imposed  under  that  section  must  be  imposed 
on  the  same  day  of  the  meeting  designated  in  section  13.  If  at 
the  meeting  provided  for  in  section  13  an  emergency  existed, 
whereby  a  greater  levy  than  sixty  cents  was  required,  the  ad- 
ditional levy  should  have  been  fixed  at  that  meeting;  but  this 
additional  levy  was  on  a  day  not  only  subsequent  to  the  legal 
day,  but  was  not  connected  with  that  day  by  any  pretended 
adjournment,  or  otherwise. 

Second — No  "contingency"  existed,  within  the  contemplation 
of  the  statute,-  when  they  attempted  to  levy  under  section  13. 
They  had  all  the  contingencies  in  view  which  could  enter  into 
their  deliberations.  Letting  the  contract  for  a  larger  sum  than 
they  had  attempted  to  levy,  (which  was  in  itself  unlawful,)  did 
not  constitute  an  emergency,  within  the  meaning  of  the  statute. 

Mr.  George  Hunt,  Attorney  General,  for  the  appellee : 

The  duty  to  value  railway  property  for  taxation  is  devolved 
upon  the  State  Board  of  Equalization,  and  in  the  absence  of 
fraud  on  the  part  of  the  board,  or  something  tending  to  show 
fraud,  beyond  the  mere  assertion  that  the  value  of  the  road  is 
less  than  that  placed  upon  it  by  the  board,  the  court  will  not 
interfere  with  or  set  aside  such  assessed  valuation.  The  com- 
plaint here  is  that  one  road  is  assessed  higher  than  another. 
Thete  is  no  reason  to  presume  anything  improper,  unlawful 
or  fraudulent  in  this.  In  fact,  the  presumption  would  be  that 
the  roads  are  of  unequal  value. 

The  fact  that  other  property  is  assessed  too  low,  will  not 
affect  the  validity  of  the  tax  against  property  assessed  at  its 
proper  value.  People  ex  rel,  v.  Lots  in  Ashley y  122  111.  297; 
Railroad  Co.  v.  Stookey,  122  id.  358. 

There  is  no  evidence  tending  to  show  fraud  in  the  making 
of  the  assessment  in  this  case. 
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The  courts  are  powerless  to  review  an  assessment,  or  change 
or  set  aside  the  valuation  of  property  made  by  an  assessor  or 
by  the  boards  authorized  by  law  to  review  the  same,  when  the 
assessment  has  been  honestly  made  upon  property  subject  to 
taxation,  and  upon  proper  basis.  ^Spencer  v.  People,  68  111. 
510;  Lyk  v.  Jacques,  101  id.  644;  English  v.  People,  96  id. 
566 ;  Adsit  v.  Ueb,  76  id.  198 ;  Porter  v.  Railroad  Co.  id.  561 ; 
Life  Ins.  Co.  v.  PoUak,  75  id.  292 ;  People  v.  Iron  Co.  89  id. 
116 ;  Felsenthal  v.  Johnson,  104  id.  21 ;  Humphreys  v.  Nelson, 
115  id.  45 ;  People  ex  rel.  v.  Lots  in  Ashley^  122  id.  297. 

If  it  is  true,  as  contended  by  appellant,  that  the  property  is 
assessed  too  high,  there  is  no  proof  that  it  results  from  any- 
thing else  than  error  in  judgment  on  the  part  of  the  State 
Board  of  Equalization ;  and  where  an  assessor  has  acted  hon- 
estly, but  erred  in  judgment  in  assessing  too  high  or  too  low, 
the  court  will  not  interfere  or  disturb  the  assessment.  City 
of  Chicago  v.  Burtice,  24  111.  489;  Elliott  v.  City  of  Chicago, 
48  id.  294;  Spencer  v.  People,  68  id.  510;  People  ex  rel.  v. 
Lots  in  Ashley,  122  id.  297. 

An  assessment  of  railroad  property  for  taxation  by  the  State 
Board  of  Equalization,  is  conclusive,  except  where  fraud  has 
intervened.  Spencer  v.  People,  68  111.  510 ;  Rail/road  Co.  v. 
Stookey,  122  id.  358;  Coal  Co.  v.  Finlen,  124  id.  6Q6;  Stock 
Exchange  v.  Gleason,  121  id.  502. 

It  is  needless  to  discuss  the  proofs  as  to  the  value  of  the 
property,  for  the  reason  that  this  is  wholly  a  matter  for  the 
consideration  of  the  State  Board  of  Equalization.  If  the  rail- 
road company  desired  a  lower  valuation,  they  should  make 
their  proofs  before  that  board,  and  not  before  the  court.  No 
appeal  lies  from  that  body  to  the  courts.  Ottanva  Glass  Co.  v. 
McCaleb,  81  111.  556. 

As  to  the  validity  of  the  levy  of  the  road  and  bridge  tax,  see 
Railway  Co.  v.  People,  116  lU.  243;  Railroad  Co.  v.  Commis- 
sioners, 117  id.  279 ;  Cooley's  Const.  Lim.  520,  note  2. 
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Under  the  statute  of  1873,  and  section  191  of  the  Revenue 
Code,  a  failure  to  levy  and  return  local  municipal  taxes  within 
th6  time  specified  by  law  will  not  defeat  their  collection.  Buck 
V.  People,  78  111.  566 ;  Chiniquy  v.  People,  id.  570 ;  Railicay 
Co.  V.  People,  119  id.  211';  Moore  v.  Fessenbeck,  88  id.  422; 
Railroad  Co.  v.  Surrell,  id.  535;  Thatcher  v.  People,  79  id. 
597 ;  Riverside  Co.  v.  Howell,  113  id.  267;  People  v.  Railroad 
Co.  88  id.  637. 

As  to  whether  or  not  a  contingency  existed  requiring  a 
greater  levy  than  forty  cents  on  the  $100,  this  court  has  held 
that  when  a  tax  is  levied  it  is  presumed  to  be  properly  levied, 
and  the  burden  of  proof,  if  objected  to,  is  on  the  objector  to 
show  the  iUegality.  The  record  does  not  show  definitely  what 
the  contingency  was,  nor  is  there  any  evidence  tending  to  show 
there  was  no  contingency.  There  being  no  proof  that  there 
was  no  contingency,  the  court  can  only  presume  that  the  board 
of  town  auditors  acted  legally,  and  that  the  contingency  did 
exist.  But  by  the  statute,  the  highway  commissioners  and  the 
board  of  review,  with  the  assessor,  are  the  ofScers  authorized 
to  determine  whether  or  not  a  contingency  exists  requiring  the 
additional  tax,  and  no  authority  is  conferred  upon  a  court  to 
sit  in  review  of  that  decision. 

Mr.  R.  D.  W.  Holder,  also  for  the  appellee : 
On  application  for  judgment  for  taxes,  the  county  court  has 
no  jurisdiction  to  hear  and  determine  an  objection  that  the 
valuation  of  the  property  is  fraudulently  excessive,  and  no 
power  to  inquire  into  the  assessment  made  by  the  State  Board 
of  Equalization,  or  to  reduce  the  same ;  and  proffered  evidence 
that  the  valuation  is  grossly  excessive,  is  properly  refused. 
Railway  Co.  v.  Stookey,  119  lU.  182;  Railroad  Co.  v.  Stookey, 
122  id.  358. 

The  objection  that  the  State  Board  of  Equalization  increased 
the  valuation  fixed  by  the  schedule  of  appellant,  is  entitled  to 
no  consideration.     Spencer  v.  People,  68  111.  512;  Railroad 
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Co.  V.  Surrell,  88  id.  535 ;  People  v.  Coal  Co.  89  id.  116 ;  Mix 
V.  PeopU,  116  id.  265 ;  Life  Ins.  Co.  v.  PoUak,  75  id.  292 ; 
Humphreys  v.  Nelson,  115  id.  45 ;  Railway  Co.  v.  Stookey,  119 
id.  182;  Railroad  Co.  v.  Stookey,  122  id.  358. 

As  to  the  road  and  bridge  tax,  appellant's  counsel  hold  that 
it  was  illegally  levied,  and  cite  the  cases  of  Railroad  Co.  v. 
People,  116  111.  243,  Railway  Co.  v.  Commissioners,  117  id. 
279,  and  Comrs.  of  Highways  v.  Newell,  80  id.  587.  See  Road 
Law,  sees.  13,  14;  Rev.  Stat.  1887,  chap.  121,  sees.  13-16; 
Rev.  Stat.  chap.  120,  sec.  191. 

Mr:  P.  G.  Cockrbll,  for  the  city  of  East  St.  Louis : 

The  county  court  has  no  power  to  review  the  assessment, 

or  to  change  or  annul  the  same,  except,  perhaps,  in  cases  of 

willful  fraud.     Railway  Co.  v.  People,  119  111.  182;  People 

ex  rel.  v.  Lots  in  Ashley,  122  id.  297. 

The  objection  to  the  road  tax  is  technical,  and  does  not  go 

to  the  substantial  justice  of  the  tax.     Beers  v.  People,  83  111. 

488 ;  Buck  v.  People,  78  id.  560 ;  Moore  v.  Fessenbeck,  88  id. 

422. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

At  the  May  term,  1888,  of  the  county  court  of  St.  Clair 
county,  James  D.  Baker,  collector,  made  application  for  judg- 
ment on  the  delinquent  tax  list  for  the  year  1887.  The  St.  Louis 
Bridge  and  Tunnel  Railroad  Company,  appellant  herein,  filed 
a  number  of  objections  to  the  rendition  of  judgment  against 
its  property  returned  as  delinquent.  Some  of  the  objections 
were  sustained  and  some  overruled.  The  present  appeal  brings 
before  us  three,  only,  of  the  objections  that  were  interposed, 
and  these  were  as  follows : 

"First,  that  the  valuation  of  the  tracks  and  the  assessment 
made  by  the  State  Board  of  Equalization  in  the  year  1887 
was  fraudulent  on  its  face ;  second,  that  it  was  illegal,  as  said 
valuation  was  made  on  a  basis  different  from  the  basis  adopted . 
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by  said  board  for  tracks  of  railroads  adjoining  and  being  situ- 
ated in  the  city  of  East  St.  Louis,  and  that  the  tracks  must 
have  been  assessed  at  a  rate  five  times  as  high  as  was  adopted 
by  said  board  for  tracks  belonging  to  other  railroads ;  fourth, 
that  the  special  road  and  bridge  tax  against  the  St.  Louis 
Bridge  and  Tunnel  Railroad  Company  for  the  township  of 
East  St.  Louis  was  illegally  levied  by  the  highway  commis- 
sioners of  said  township." 

The  last  quoted  of  these  objections,  that  the  special  road 
and  bridge  tax  was  illegally  levied,  may  be  disposed  of  very 
.briefly.  The  question  involved  is  identically  that  decided  By 
this  court  in  the  late  case  of  St.  Louis  National  Stock  Yardg  v. 
The  People  ex  rel.  Baker,  127  111.  22.  In  this  case,  as  in  that, 
the  highway  commissioners,  on  the  13th  day  of  September, 
1887,  made  a  levy  of  forty  cents  on  each  $100  of  assessed 
valuation,  under  section  13  of  the  Road  and  Bridge  law,  and 
on  October  20  of  the  same  year  made  an  additional  levy  of 
twenty  cents,  under  section  14  of  the  same  statute.  It  was 
held  in  that  case,  that  the  levy  of  forty  cents  on  the  $100, 
made  on  September  13,  was  valid,  but  that  the  levy  of  twenty 
cents  on  the  $100,  made  on  October  20,  was  unauthorized, 
and  invalid.  It  was  there  said,  that  there  is  no  statute  which 
authorizes  two  levies  in  one  year,  and  that  when  the  levy  of 
S(Bptember  13  was  made,  the  commissioners  had  exhausted 
their  power.  That  case  must  govern  this  in  respect  to  the 
road  and  bridge  tax,  and  is  conclusive  the  objection  was  prop- 
erly overruled  by  the  county  court  in  respect  to  the  levy  of 
forty  cents,  but  should  have  been  allowed  in  respect  to  the 
subsequent  levy  of  twenty  cents. 

The  first  and  second  objections  filed  by  appellant  question 
the  assessment  made  in  1887  by  the  State  Board  of  Equaliza- 
tion, of  the  railroad  property  of  appellant.  The  decision  of 
the  State  Board  of  Equalization,  in  fixing  the  valuation  of 
railroad  property  for  the  purpose  of  taxation,  is  quasi  judicial 
in  its  nature,  and  can  only  be  assailed  for  fraud  or  want  of 
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jurisdiction.  (^East  St,  Louis  Connecting  Railway  Co,  \,  The 
People  ex  rel.  119  111.  182.)  Here,  no  want  of  jurisdiction  is 
suggested,  and  the  validity  of  these  objections  depends  upon 
the  claim  of  fraud.  Fraud  is  not  to  be  presumed,  but  must 
be  established  by  the  evidence,  or  follow,  as  a  conclusion  of 
law  from  the  facts  proven.  The  facts  that  appellant's  prop- 
erty was,  in  1886,  assessed  at  $234,192,  and  that  the  same 
property  was  assessed  in  1887  at  $418,484,  do  not  establish 
fraud.  The  natural  inference  and  conclusion  would  be,  either 
that  the  assessment  of  1886  was  for  less  than  its  fair  cash 
value,  or  that  the  property  had  increased  in  value,  or  both. 
The  evidence  shows  that  about  the  year  1S80,  the  property  cost 
between  $260,000  and  $300,000,  and  it  is  not  unreasonable 
to  suppose  that  in  1887  it  was  actually  worth  $418,484,  and 
it  is  not  attempted  to  be  shown  that  it  was  not,  at  the  date 
last  mentioned,  or  is  not  now,  of  that  actual  value.  Besides 
this,  since,  by  the  statute,  the  valuation  of  railroad  property 
for  taxation  is  committed  to  the  State  Board  of  Equalization, 
no  mere  discrepancy  in  judgment,  as  to  the  value  of  such 
property,  between  the  members  of  the  board  and  the  court  to 
which  application  for  judgment  for  delinquent  taxes  is  made, 
however  gross  it  may  be,  is  suflBcient  to  impeach  the  valuation 
fixed  by  the  board.  East  St,  Louis  Connecting  Railway  Co,  v. 
The  People  ex  rel,  supra;  Illinois  and  St,  Louis  Railroad  and 
Coal  Co,  et  al,  v.  Stookey,  122  111.  358 ;  Ottawa  Glass  Co,  v. 
McCaleb,  81  id.  656. 

It  seems  that  appellant  has  a  little  over  twelve  miles  of 
railroad  track,  and  that  it  was  assessed  at  about  $34,000 
per  mile.  It  also  appears  that  other  railroad  tracks  located 
in  East  St.  Louis  are  assessed  at  from  $3500  to  $8500  per 
mile.  From  these  facts  it  is  urged  the  assessment  upon  the 
property  of  appellant  was  excessive  and  fraudulent.  The 
evidence  does  not  show  either  the  actual  or  the  relative  values 
of  the  different  lines  of  railroad  entering  East  St.  Louie,  but 
the  court  will  take  judicial  notice  of  the  fact  that  most  of 
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these  roads  are  long  lines,  extending  to  considerable  distances 
through  the  State;  that  the  number  of  trains  and  bulk  of 
trafl&c  passing  over  them  daily  is  comparatively  limited,  and 
that  the  assessed  valuation  per  mile  placed  upon  them,  re- 
spectively, is  the  average  value  of  the  whole  of  the  lines  of 
such  several  roads.  But  it  appears  from  the  testimony,  that 
appellant's  railroad  and  rolling  stock  are  all  situated  within 
the  limits  of  East  St.  Louis,  and  include  the  Relay  depot 
and  the  network  of  tracks  connected  with  or  surrounding  the 
same ;  that  it  is  a  terminal  road,  and  is  used  for  transferring 
to  and  from  the  city  of  St.  Louis,  in  Missouri,  the  trains  and 
cars  of  all  the  railroads  entering  East  St.  Louis,  and  for  trans- 
ferring cars  from  all  the  roads  entering  the  city  of  St.  Louis, 
to  East  St.  Louis.  In  view  of  the  location  and  uses  of  appel- 
lant's road,  and  of  the  vast  aggregation  of  business  that  is 
done  upon  its  twelve  miles  of  railroad  track,  it  would  seem, 
the  fact  that  the  State  Board  of  Equalization  did  not  make 
an  assessment  of  the  same  rate  per  mile  for  its  tracks  that  is 
made  against  other  and  ordinary  railroads  entering  or  pass- 
ing through  East  St.  Loui?,  and  even  the  fact  that  the  board 
assessed  these  twelve  miles  of  track  at  a  rate  per  mile  five 
times  as  high  as  that  assessed  upon  tracks  belonging  to  other 
railroad  companies,  affords  no  sufficient  ground  for  the  con- 
clusion that  the  action  of.  the  board  was  fraudulent,  or  that 
appellant  has  just  cause  of  complaint.  In  our  opinion,  it  was 
not  error  to  overrule  the  first  and  second  objections  of  appel- 
lant. 

It  is  argued  by  appellee,  in  his  briefs,  that  the  county  court 
improperly  sustained  certain  objections  filed  to  a  special  tax 
levied  by  the  city  of  East  St.  Louis,  and  held  said  tax  was 
illegally  levied,  and  refused  to  render  judgment  therefor.  No 
cross-errors  have  been  assigned  in  this  court.  The  rule  is, 
that  unless  cross-errors  are  assigned,  objections  made  by  the 
appellee  will  not  be  considered.  Johnston  v.  Maples ,  49  Dl. 
101 ;  Pollard  v.  King,  63  id.  36 ;   The  People  v.  Brisliny  80  id. 
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423 ;  Dickson  v.  Chicago,  Burlington  and  Qaincy  Railroad  Co, 

81  id.  216. 

For  the  error  in  rendering  judgment  for  the  additional  road 

and  bridge  tax  of  twenty  cents  on  the  |100  valuation,  levied 

October  20, 1887,  the  judgment  of  the  county  court  is  reversed, 

and  the  cause  remanded. 

Judgment  reversed. 


Thb  Chicago  and  Alton  Railroad  Company 

V. 

Catherine  Kelly,  Admx. 

Filed  at  Springfield  April  5, 1839. 

1.  NeoiiIOEnoe— ii^^at  %pill  constitute,  A  construction  train  on  a  rail- 
road, in  approaching  a  station,  made  a  flying  switch,  whereby  a  colli- 
sion occurred  between  the  tender  of  the  engine  and  the  caboose  car, 
after  which  the  engine  moved  forward  and  struck  one  of  the  cars  stand- 
ing on  a  side-track,  throwing  it  forward  against  a  car  upon  which  iron 
was  being  loaded  by  men  under  a  section-boss,  without  any  notice  to 
them.  One  of  the  men,  in  attempting  to  reach  the  platform,  was  struck 
and  kiUed  by  the  train  coming  down  the  track  at  the  rate  of  eight  miles 
an  hour :  Held,  that  the  jury  might  well  infer  negligence  on  the  part 
of  the  railway  company  from  these  facts,  and  that  it  could  not  be  said 
there  was  no  evidence  tending  to  show  negligence. 

2.  Same — fellow-aervanta — whether  the  relation  exiata.  A  section- 
hand,  whose  duty  it  was  to  repair  tracks,  etc.,  under  the  direction  of  his 
section -boss  was  required  to  go  upon  a  construction  train  and  assist  in 
unloading  rock  for  ballasting  the  road.  After  this  was  done,  the  sec- 
tion-hand returned  to  his  station  and  resimied  his  labors  as  such  in 
loading  iron  on  a  car  on  the  side-track,  and  while  so  engaged  was  kiUed 
by  the  construction  train :  Held,  that  when  the  accident  occurred  the 
section-band  was  not  a  fellow-servant  with  those  in  charge  of  the  con- 
struction train,  and  owed  no  duty  to  them. 

3.  AWEAh—revieiDing  facta — negligence  as  a  queation  of  fact.  Whether 
the  death  of  a  person  was  caused  by  his  own  negligence  or  that  of  the 
defendant,  is  a  question  of  fact,  not  reviewable  by  this  court  in  an  action 
by  the  personal  representative  of  the  deceased. 

4.  SAME—fellow-aervanta — queation  of  fact — not  reviewable.  Whether 
a  servant  of  a  railroad  company  killed  by  a  construction  train  is  a  feUow- 
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servant  of  those  in  charge  of  the  train  at  the  time  of  the  accident,  is  a 
question  of  fact,  and  not  one  of  law  for  the  conrt,  and  the  finding  of 
the  Appellate  Court  as  to  such  fact  is  conclusive. 

5.  So  in  an  action  against  a  railway  company  to  recover  damages  for 
the  killing  of  the  plaintifiTs  intestate  while  engaged  as  a  laborer  in 
loading  iron  upon  a  car  on  a  side-track,  by  a  construction  train,  the 
defendant  asked  the  court  to  instruct  the  jury,  that  Under  the  facts 
detailed  in  evidence,  showing  the  relations  of  the  train  crew  and  the 
deceased,  qnd  their  association  with  him  at  the  time  of  the  injury,  the 
deceased  and  such  crew  were  fellow-servants,  and,  being  such,  the  juiy 
should  find  for  the  defendant,  which  was  refused  :  Held,  properly  re- 
fused, as,  if  given,  the  instruction  would  have  invaded  the  province  of 
the  jury,  it  being  a  question  of  fact  whether  the  crew  of  the  train  and 
the  deceased  were  fellow-servants. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Mc- 
Lean county ;  the  Hon.  Owen  T.  Eeeves,  Judge,  presiding. 

Mr.  Isaac  N.  Phillips,  and  Messrs.  Williams  &  Capen,  for 
the  appellant : 

Patrick  Kelly's  death  was  caused  by  his  own  want  of  ordi- 
nary care  for  his  personal  safety,  and  not  by  the  negligence 
of  appellant. 

No  recovery  can  legally  be  had  in  this  case,  for  the  reason 
that  Patrick  Kelly  was  the  fellow-servant  of  the  men  who  op- 
erated the  train  by  which  he  was  struck.  Abend  v.  Railroad 
Co.  Ill  111.  202 ;  Railroad  Co.  v.  Geary,  110  id.  383 ;  Valtez 
V.  Railway  Co.  85  id.  600 ;  Railroad  Co.  v.  Murphy,  53  id.  336 ; 
Railway  Co.  v.  Durkin,  76  id.  396 ;  Railway  Co.  v.  Britz,  72 
id.  256 ;  Railroad  Co.  v.  Keefe,  47  id.  108 ;  Railroad  Co.  v. 
Cox,  21  id.  20;  Railroad  Co.  v.  Moranda,  93  id.  302;  Rail- 
road Co.  V.  Hoyt,  16  Bradw.  237;  Railroad  Co.  v.  O' Bryan, 
16  id.  134. 

The  court  erred  in  not  properly  instructing  the  jury  as  to 
the  law  of  fellow-servants. 

It  is  a  question  of  law  whether  there  is  evidence  tending  to 
prove  a  cause  of  action.     Railroad  Co.  v.  Estes,  96  111.  470, 
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Messrs.  Stevenson  &  Ewing,  for  the  appellee : 

Kelly  and  the  train  crew  in  charge  of  the  freight  train  were 
not  fellow-servants.  Ryan  v.  Railroad  Co.  60  Dl.  171 ;  Railway 
Co.  V.  Ross,  112  U.  S.  377;  Railway  Co.  v.  Moranda,  93  111. 
302 ;  Raih-oad  Co.  v.  Powers^  74  id.  341 ;  Railroad  Co.  v.  May, 
108  id.  288 ;  Railroad  Co.  v.  Bliss,  6  Bradw.  411 ;  Rotting  Mili 
Co.  V.  Johnson,,  114  HI.  67;  Railroad  Co.y.  0' Conner,  77  id. 
391. 

Imprudent  conduct  from  sudden  fright  is  chargeable  to  the 
original  wrongdoer.  Cottins  v.  Davidson,  19  Fed.  Eep.  83; 
Stokes  V.  Saltenstall,  13  Pet.  189 ;  Jones  v.  Boyce,  1  Starkey, 
493;  Railroad  Co.  v.  Dignan,  66  111.  487;  Railroad  Co.  v. 
Garvy,  58  id.  83 ;  Railroad  Co.  v.  Yarwood,  17  id.  609 ;  Marks 
V.  Railway  Co. 

It  is  negligence  in  a  railroad  company  to  make  "running" 
or  "flying"  switches.  Railroad  Co.  v.  Triplett,  38  111.  482; 
Railroad  Co.  v.  Dignan,  66  id.  487 ;  Railroad  Co.  v.  Baches, 
56  id.  379. 

It  is  negligence  in  a  railroad  company  to  run  cars  in  on  a 
side-track,  where  other  cars  are  standing  and  persons  working 
about  them,  without  giving  notice  of  an  intention  to  do  so. 
Rolling  Mill  Co.  v.  Johnson,  114  111.  57. 

Mr.  Chiep  Justice  Craiq  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Catherine  Eelly,  adminis- 
tratrix of  the  estate  of  Patrick  Kelly,  deceased,  against  the 
Chicago  and  Alton  Eailroad  Company,  to  recover  damages  for 
the  death  of  Patrick  Kelly,  which  was  caused,  as  is  alleged, 
by  the  negligence  of  the  defendant.  On  a  trial  before  a  jury, 
in  the  circuit  court,  a  judgment  was  rendered  in  favor  of  the 
plaintiff,  which,  on  appeal,  was  affirmed  in  the  Appellate  Court. 

Various  errors  have  been  assigned  on  the  record  by  counsel 
for  the  defendant,  but  many  of  them  relate  to  questions  of  fact 
which,  under  our  present  statute,  are  not  reviewable  in  this 
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court.     Such  questions  of  law  as  arise  on  the  record  and  are 
subject  to  review  in  this  court,  will  be  considered. 

The  facts  which  led  to  a  verdict  in  the  circuit  court  may  be 
briefly  stated,  as  follows :  Kelly  was  working  for  the  company 
as  a  section-hand,  under  James  Mehan,  a  section-boss.  Mehan 
testified  that  Kelly's  duties  were  as  follows :  "I  was  his  fore- 
man. I  had  six  men  working  under  me.  The  men  under  me 
had  to  do  all  the  necessary  work, — anything  that  was  ordered 
to  be  done  under  my  control.  The  men  under  me  were  doing 
track  repairing.  It  was  our  business  to  keep  the  track  in  re- 
pair. I  had  seven  miles  under  my  control.  The  men  under 
me  threw  up  embankments,  raised  up  the  track,  put  in  rock 
and  tiled  under  it,  attended  to  the  fences  along  the  track,  and 
the  ballasting,  and  any  other  thing  we  had  to  do  in  the  line 
of  repair.  It  sometimes  becomes  my  duty  to  shove  cars  from 
one  place  to  another  with  my  men.  I  take  hold  of  them  to 
shove ;  do  not  get  on  the  engine  to  run  them ;  simply  shove 
the  cars  from  one  place  to  another  on  the  track, — ^that  is  all 
I  have  to  do  with  the  cars." 

On  the  &th  day  of  January,  1886,  a  construction  train  left 
Bloomington  with  twenty-two  cars  loaded  with  rock,  to  be  dis- 
tributed along  the  track  a  few  miles  south-west  of  Hopedale, 
to  be  used  in  ballasting  the  track.  The  train  had  on  board 
an  engineer,  fireman,  conductor,  and  two  brakemen.  The 
section-hands  under  Mehan,  including  Kelly,  boarded  the  train 
as  it  passed  through  Hopedale,  for  the  purpose  of  assisting 
in  unloading  the  rock  along  the  track.  The  men  finished  un- 
loading the  rock  between  three  and  four  o'clock,  when  the  train 
returned  to  Hopedale.  There  the  section-men  left  the  train 
to  resume  their  duties  as  section-hands.  What  occurred  from 
that  time  to  the  death  of  Kelly  is  stated  by  the  Appellate  Court 
in  its  opinion,  as  follows : 

"The  train-men  began  to  prepare  the  train  for  returning  to 
Bloomington,  and  the  section-men  were  ordered  by  Mehan, 
their  foreman,  to  take  some  old  iron  which  had  been  gathered 
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up  along  the  road  at  some  former  time  and  placed  on  the  depot 
platform,  and  carry  it  across  the  main  track  and  place  it  on  a 
flat-car  standing  on  the  side-track,  just  opposite  the  platform. 
This  car  was  no  part  of  the  construction  train.  After  some 
time  spent  by  the  train-men  in  switching  and  arranging  their 
train  for  its  return  to  Bloomington,  they  desired  to  transfer 
the  engine  from  the  south-western  end  of  the  train  to  the  other, 
and  they  did  so  by  a  running  or  flying  switch.  The  train  was 
backed  up  on  the  main  track  towards  Bloomington  a  sufi&cient 
distance  for  the  purpose  intended,  and  then  started  back,  and 
after  having  acquired  a  speed  of  some  eight  miles  an  hour^  the 
engine  was  cut  loose  from  the  train,  and,  increasing  its  speed, 
ran  in  upon  the  side-track,  where  three  or  four  cR,rs  were 
standing,  upon  one  of  which  the  old  iron  was  being  loaded  by 
Kelly  and  others.  The  engine  did  not  go  far  enough  upon  the 
side-track  to  let  the  train  pass  it  without  a  collision,  but  the 
tender  of  the  engine  was  struck  by  the  caboose,  breaking  oflf 
the  cross-beam  and  step  of  the  caboose  and  injuring  the  tender. 
The  engine  was  at  once  moved  forward  by  the  engineer,  strik- 
ing one  of  the  cars  standing  on  the  side-track  with  such  force 
as  to  break  off  the  cow-catcher,  break  the  headlight  and  the 
cast-iron  heading  of  the  boiler,  knock  the  trucks  from  under 
the  car  in  front,  and  throw  it  forward  against  the  car  upon 
which  the  iron  was  being  loaded,  and  which,  from  the  force  of 
the  blow,  was  moved  forward  about  its  length.  It  produced 
considerable  noise  and  confusion.  Kelly,  with  another  man, 
was  at  this  moment  placing  a  large  piece  of  iron  upon  the  car, 
and  they  had  to  step. along  with  the  moving  car  to  keep  it  from 
falling  to  the  ground.  As  soon  as  they  could  let  go  of  it  they 
did  so,  and  turned  to  go  across  the  main  track  to  the  platform. 
The  train,  vrith  the  caboose  in  front,  was  coming  down  the 
track  at  the  rate  of  about  eight  miles  per  hour.  Kelly's  com- 
panion succeeded  in  reaching  the  platform,  but  Kelly  was  struck 
and  killed  by  the  train." 

41—127  Ilili. 
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The  same  argument  relied  upon  in  the  Appellate  Court  to 
reverse  the  judgment  of  the  circuit  court  has  been  filed  by 
counsel  for  the  railroad  company  here.  The  first  point  relied 
upon  in  that  argument  is,  that  Kelly's  death  was  caused  by 
his  own  want  of  ordinary  care  for  his  personal  safety,  and  not 
by  the  negligence  of  the  defendant.  This  was  one  of  the  con- 
troverted questions  of  fact  in  the  circuit  court,  which,  under 
our  statute,  is  not  reviewable  here. 

But  it  is  argued  that  there  is  no  evidence  whatever  tending 
to  establish  negligence  on  the  part  of  the  defendant.  This  is 
a  misconception  of  the  facts  established  by  the  evidence.  The 
making  of  a  fiying  switch,  (which  is  of  itself  dangerous,)  the 
collision  between  the  tender  of  the  engine  and  the  caboose,' 
the  moving  of  the  engine  forward  by  the  engineer,  striking  one 
of  the  cars  standing  on  the  side-track,  throwing  it  forward 
against  the  car  upon  which  the  iron  was  being  loaded  by  Kelly, 
without  any  notice  whatever  to  him,  were  facts  from  which 
the  jury  might  infer  negligence. 

The  next  point  relied  upon  in  the  argument  is,  "no  recovery 
can  be  had,  for  the  reason  that  Kelly  was  a  fellow-servant  of 
the  men  who  operated  the  train  by  which  he  was  struck  and 
killed."  Whether  the  deceased  and  those  in  charge  of  the 
construction  train  were,  when  the  accident  occurred,  fellow- 
servants,  was  a  question  of  fact,  to  be  determined  from  the 
evidence.  (Indianapolis  and  St.  Louis  Railroad  Co.  v.  Morgen- 
stern,  106  111.  216 ;  Chicago  and  Northwestern  Railway  Co.  v. 
Moranda,  108  id.  576.)  In  the  last  case  cited,  in  speaking  in 
reference  to  those  in  charge  of  the  train,,  and  the  person  who 
was  injured,  it  is  said:  "Whether  they  were  so  co-operating 
or  consociating  is  a  question  of  fact  for  the  jury,  and  not  of 
law  for  the  court.  The  question,  then,  being  one  of  fact,  and 
having  been  passed  upon  by  the  Appellate  Court,  the  decision 
of  that  court  can  not  be  reviewed  here." 

The  next  point  relied  upon  in  the  argument  is,  that  the  court 
erred  in  refusing  defendant's  fourth  instruction,  as  follows : 
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"You  ai*e  instructed,  that  under  the  facts  of  this  case,  as 
detailed  in  evidence,  showing  the  relations  of  the  train  crew 
and  Kelly,  and  their  association  with  Kelly  on  the  day  and 
at  the  time  of  the  injury,  the  said  Kelly  and  said  crew  were 
fellow-servants,  and  being  such,  there  is  no  liability  in  this 
case,  and  the  jury  should  find  defendant  not  guilty." 

The  court  had  no  right  to  invade  the  province  of  the  jury, 
which  it  would  have  done  had  this  instruction  been  given.  It 
was  a  question  for  the  jury,  and  not  for  the  court,  whether  the 
facts,  all  considered,  made  those  in  charge  of  the  train,  and 
Kelly,  fellow-servants. 

It  is,  however,  strenuously  insisted  that  Kelly  and  the  men 
who  were  operating  the  construction  train  were  fellow-servants ; 
that  there  was  no  evidence  tending  to  prove  the  contrary,  or 
tending  to  prove  a  state  of  facts  from  which  the  contrary  could 
be  inferred.  We  have  not  been  able  to  agree  with  counsel  in 
the  view  they  have  taken  of  the  evidence.  Kelly,  when  killed, 
was  working  as  a  section-hand  under  a  section-boss.  He  had 
no  connection  whatever  with  the  construction  train,  or  those 
who  had  the  charge  of  that  train.  The  construction  train  was 
under  the  control  of  a  conductor,  to  whom  Kelly  owed  no  duty 
of  any  character.  It  is  true,  that  during  the  day  Kelly  had, 
under  the  order  of  his  section-boss,  gone  out  on  the  construc- 
tion train  and  assisted  to  unload  the  rock  which  had  been 
shipped  out  for  the  purpose  of  ballasting  the  track ;  but  after 
the  train  was  unloaded,  and  Kelly  returned  to  Hopedale,  his 
connection  with  the  train  terminated.  He  then  resumed  his 
duties  as  a  section-hand,  and  after  commencing  work  under 
his  section-boss,  he  owed  no  more  duty  to  the  construction 
train,  and  had  no  more  to  do  with  it  than  if  he  never  had 
worked  upon  it.  In  Chicago  and  Northwestern  Railroad  Co.  v. 
Moranda,  108  111.  580,  where  the  plaintiff,  who  had  charge  of 
a  section  of  the  road,  was  injured  by  a  heavy  piece  of  coal 
falling  from  a  passing  train,  it  was  contended  there,  as  here, 
that  the  plaintiff  was  a  fellow- servant  with  those  in  charge  of 
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the  passing  train,  and  in  discussing  the  question  of  fellow- 
servants,  it  is  said :  "In  the  former  opinion  in  this  case  we 
held,  that  in  order  to  constitute  servants  of  the  same  master 
fellow-servants,  within  the  rule  respondeat  superior,  it  is  not 
enough  they  are  engaged  in  doing  parts  of  some  work  or  in 
the  promotion  of  some  enterprise  carried  on  by  the  master  not 
requiring  co-operation,  nor  bring  the  servants  together  or  into 
such  personal  relations  that  they  can  exercise  an  influence 
upon  each  other  promotive  of  proper  caution  in  respect  of 
their  mutual  safety,  but  it  is  essential  that  they  shall  be,  at  the 
time  of  the  injury,  directly  co-operating  with  each  other  in  the 
particular  business  in  hand,  x>r  that  their  mutual  duties  shall 
bring  them  into  habitual  consociation,  so  that  they  may  exer- 
cise an  influence  upon  each  other  promotive  of  proper  caution. 
We  feel  constrained  to  adhere  to  this  ruling."  See,  also.  North 
Chicago  Rolling  MiU  Co.  v.  Johnson,  114  HI.  57,  where  the 
same  doctrine  is  announced. 

What  co-operation  was  there,  at  the  time  of  the  injury,  it 
may  be  asked,  between  Kelly,  who  was  working  as  a  section- 
hand  under  the  direction  of  a  section-boss,  and  the  conductor 
and  engineer  of  the  construction  train  ?  None  whatever ;  and 
yet  it  is  claimed  they  were  fellow-servants.  Other  cases  hold- 
ing the  same  doctrine  as  the  two  cited,  as  to  fellow-servants, 
might  be  referred  to,  but  it  will  serve  no  useful  purpose  to  do 
so.  Under  the  facts  shown  in  evidence  we  think  it  plain  that 
Kelly  was  not  a  fellow-servant  with  those  in  charge  of  the  con- 
struction train. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Jvdgment  affirmed. 
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Elizabeth  Summers  et  al. 

V. 

William  Smith  ^<  ai. 

Filed  at  Springfield  April  5, 1889, 

1.  WiLiiS — devise  mth  limitation  over — who  teill  take  in  remainder — 
and  as  to  what  estate  will  pass.  When  a  devise  is  to  one  and  his  heirs, 
or  to  the  heirs  of  his  body,  it  is  competent  to  show  that  the  word  "heirs," 
or  "heirs  of  the  body,"  are  used  as  synonymous  with  the  word  "chil- 
dren" or  "descendants,"  and  for  this  purpose  every  part  of  the  will  is  to 
be  taken  into  consideration. 

2.  In  case  of  a  devise  of  the  homestead  of  the  testator  and  a  bequest 
of  all  his  personal  estate  to  his  wife  for  life,  and  directing  that  on  the 
death  of  the  wife  the  homestead  shall  go  to  A,  his  youngest  son,  to 
have  and  to  hold  the  same  to  himself  and  his  heirs  forever,  in  the  ab- 
sence of  any  other  provision  in  the  will  showing  a  different  intent,  A, 
the  son,  will  take  the  fee  in  remainder,  which,  upon  his  death  before 
the  termination  of  the  life  estate,  will  pass  to  his  heirs. 

3.  But  when  the  will  further  provides  that  on  the  wife's  death  the 
personal  property  shall  be  equally  divided  between  the  testator's  three 
sons.  A,  B  and  C,  except  the  household  furniture,  which  the  wife  may 
divide  among  his  daughters,  and  the  testator  devises  another  farm  to 
his  son  A,  and  gives  a  sum  of  money  with  which  to  buy  a  farm  for  his 
son  B,  and  the  will  then  provides  that  in  case  any  of  his  sons  shall  die 
without  heirs  of  his  body,  the  real  estate  given  to  him  shall  go  to  his 
surviving  brothers  or  brother,  and  his  personal  property  to  all  the  other 
heirs,  equally,  and  the  youngest  son,  C,  dies  before  the  termination  of 
the  life  estate,  the  land  devised  to  him  will  vest  in  fee  in  his  surviving 
brothers,  and  will  not  go  to  his  heirs  generally. 

4.  Where  the  death  of  the  first  taker  is  coupled  with  circumstances 
which  may  or  may  not  take  place,  as,  for  instance,  death  under  age  or 
without  children,  the  devise  over,  unless  controlled  by  other  provisions 
of  the  will,  takes  effect  according  to  the  ordinary  and  literal  meaning 
of  the  words,  upon  death  under  the  circumstances  indicated,  at  any 
time,  whether  before  or  after  the  death  of  the  testator. 

5.  Where  lands  are  devised  to  the  sons  of  the  testator  in  severalty, 
and  the  will  provides  that  on  the  death  of  any  of  the  sons  without  heirs 
of  his  body  the  real  estate  given  to  him  shall  go  to  his  surviving  brothers 
or  brother,  and  on  the  death  of  the  testator's  wife  the  personal  prop- 
erty given  to  her  for  life  is  to  be  equally  divided  between  his  three 
sons,  this  will  indicate  that  the  three  sons  will  be  alive  at  the  death  of 
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the  wife,  and  the  death  of  a  son, 'in  the  event  of  which  without  heirs  of 
his  body  the  real  estate  is  devised  over  to-  the  surviving  brothers  or 
brother,  and  the  personalty  to  all  the  other  heirs  equally,  must  have 
been  subsequent  to  that  distribution. 

6.  In  case  of  a  devise  for  life  to  the  testator's  widow,  with  remainder 
to  a  son  and  his  heirs,  with  a  provision  that  in  case  of  the  death  of  the 
son  without  heirs  of  his  body,  the  estate  given  to  him  shall  go  to  his 
brothers  surviving  him,  the  devise  to  the  son  will  be  of  a  fee,  deter- 
minable upon  his  dying  without  heirs  of  his  body,  and  the  devise  over 
to  his  brothers  siurviving  can  be  sustained  only  as  an  executory  devise, 
for  the  reason  tfiat  a  fee  can  not  be  limited  upon  a  fee. 

7.  Where  the  devise  over  is  to  the  survivor  or  survivors  of  a  class  to 
which  the  first  devisee  belonged,  as,  to  surviving  brothers,  it  neces- 
sarily means  a  devise  to  a  person  in  being  at  the  death  of  the  first  devi- 
see, and  so  must  relieve  the  devise  over  of  the  objection  of  indefinite 
remoteness. 

8.  Same — estate  tail,  at  common  law,  only  an  estate  for  life  under  the 
statute.  There  are  no  estates  tail  in  this  State,  but,  on  the  contrary, 
when  an  instrument  is  executed  which  would  at  common  law  be  held 
as  creating  an  estate  tail,  our  statute  declares  it  shall  vest  only  a  life 
estate  in  the  grantee  or  donee  in  tail,  and  the  remainder  in  fee  in  the 
designated  heir  or  heirs. 

9.  Same — constrtiction.  In  the  absence  of  anything  appearing  to  the 
contrary,  language  used  in  a  will  must  be  presumed  to  have  been  in- 
tended to  have  the  legal  effect  which  the  law  assigns  to  it.  So,  language 
used,  which,  at  common  law,  would  create  an  estate  tail,  must  be  held 
to  give  a  life  estate  in  the  first  taker  and  a  fee  in  the  heirs. 

Writ  of  Error  to  the  Circuit^ Cpurt  of  Scott  county;  the 
Hon.  George  W.  Herdman,  Judge,  presiding. 

Mr.  Oscar  A.  DeLeuw,  and  Mr.  James  Callans,  for  the 
plaintiffs  in  error : 

The  words  of  the  will  as  to  Westley  Clark  Smith  dying  with- 
out heirs,  has  reference  to  his  death  before  that  of  the  testator. 
The  rule  we  invoke  and  the  principles  of  construction  we  con- 
tend for  are  laid  down  in  Martin  v.  Kirby^  11  Gratt.  67 ;  Pass- 
moris  Appeal,  23  Pa.  St.  381;  Buckley  v.  Read,  15  id.  83; 
Drayton  v.  Drayton,  1  Desaus.  324;  Lawrence  v.  McArthur, 
10  Ohio,  37;  Moore  v.  Lyons,  25'  Wend.  119;  Chiids  v.  Gil- 
leUe,  2  M.  &  K.  Ch.  281. 
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When  the  devisee  is  not  in  immediate  possession,  there  being 
a  prior  life  estate,  survivorship  is  held  to  refer  to  the  period 
of  the  testator's  decease.  3  Jarman  on  Wills,  573 ;  Vere  v. 
HUl,  3  Burr.  1881 ;  Roebuck  v.  Dean,  2  Ves.  Jr.  265, 

The  Illinois  cases  bearing  on  this  question  are  Hempstead 
V.  Dickson,  20  HI.  193,  and  Duryea  v.  Duryea,  85  id,  41. 

Mr.  James  M.  Eiggs,  and  Mr,  Jambs  A.  Wakrkn,  for  the  de- 
fendants in  error : 

*  Westley  Clark  Smith,  at  the  common  law,  would  have  taken 
an  estate  general.  1  Coke*s  Litt.  21  a ;  3  id.  note  1 25  to  lib,  1 ; 
Brice  v.  Smith,  Willis,  1 ;   1  Kent's  Com.  sec.  488. 

If  he  would  have  taken  an  estate  tail  by  the  common  law, 
then,  under  the  sixth  section  of  our  Conveyance  act,  he  took 
a  life  estate  upon  the  death  of  the  testator,  with  the  remainder 
in  fee  to  the  heirs  of  his  body,  if  any  should  be  living  at  the 
time  of  his  decease.     Blair  v.  Vanblarcum,  71  111.  290. 

The  words  "heir  of  his  body,"  are  used  in  the  sense  of  a 
"child"  or  "descendants."     Jones  v.  Miller,  13  Ind.  337, 

That  an  estate  may  be  given  to  any  number  of  persons  in 
being,  to  take  in  succession  for  their  respective  lives,  and  that 
a  remainder  may  be  limited  thereon,  see  Waldo  v.  Cummings, 
45  ni.  427. 

The  remainder  was  a  contingent  one,  as  Westley  C.  Smith 
had  no  heirs  of  his  body  when  the  will  was  made.  Lehndorf 
V.  Cope,  122  m.  330. 

That  the  death  spoken  of  did  not  refer  to  the  testator's  life- 
time, see  Olney  v.  HuU,  21  Pick.  311 ;  Blatchford  v.  Newberry, 
99  111.  42 ;   Williamson  v.  Chamberlain,  2  Stock.  373. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  question  here  is,  what  is  the  proper  construction  of  cer- 
tain clauses  of  the  last  will  and  testament  of  William  Smith, 
the  elder,  late  of  Scott  county,  deceased.  One  of  the  clauses 
is  as  follows :    "I  give  and  bequeath  to  my  dear  wife,  Martha 
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Ann  Smith,  my  homestead,  comprising  all  that  tract  or  parcel 
of  land  on  which  I  now  live,  and  described  as  follows ;  *  *  •  ♦ 
It  is  my  will  that  my  said  wife  shall  have  and  hold  the  above 
described  lands  *  *  *  during  her  natural  life,,  to  her  use 
and  benefit."  Then  follows  a  gift  of  personalty,  including  stock 
on  the  farm,  household  goods,  etc.,  to  his  wife,  for  her  life, 
after  which  is  the  following  clause :  "It  is  further  my  request, 
that  after  the  natural  death  of  my  said  wife,  Martha  Ann 
Smith,  that  the  homestead,  comprising  the  above  described 
lands  bequeathed  to  her,  my  said  wife,  during  her  natural  life, 
shall  go  to  my  youngest  son,  Westley  Clark  Smith,  to  have  and 
to  hold  to  my  said  son  and  his  heirs  forever.  The  above  de- 
scribed personal  property,  at  the  decease  of  my  wife,  is  to  be 
equally  divided  among  my  three  sons,  except  the  household 
furniture,  which  she  may  divide  among  my  daughters."  Ttis 
is  followed  by  a  devise  of  a  farm  to  his  son  William,  the 
younger,  a  bequest  of  money  to  buy  a  farm  for  his  son  James 
M.,  and  bequests  to  his  four  daughters,  respectively,  and  then 
occurs  the  following  clause :  "It  is  further  my  will,  in  case 
any  of  my  sons  to  whom  I  have  bequeathed  property  in  this 
my  last  will  and  testament,  should  die  without  heirs  of  his 
body,  the  real  estate  I  have  bequeathed  to  him  shall  go  to  his 
surviving  brothers  or  brother,  and  the  personalty  to  all  the 
other  heirs,  equally." 

The  testator  died  in  February,  1850.  Westley  Clark  Smith 
died  in  1868,  without  heirs  of  his  body.  The  court  below  de- 
creed that  the  lands  given  to  Westley  Clark  Smith  vested  in 
fee,  upon  his  death,  in  his  surviving  brothers.  Plaintiffs  in 
error  contend  the  decree  should  have  been  that  they  vested 
in  fee  in  his  heirs-at-law. 

If  the  clause  giving  the  homestead,  after  the  death  of  the 
wife,  to  Westley  Clark  Smith  and  his  heirs  forever,  were  alone 
to  be  considered,  it  is  clear  that  he  would  take  a  fee.  But  that 
clause  can  not  be  considered  alone.  The  intention  of  the  tes- 
tator is  to  be  ascertained  from  the  whole  will  and  all  its  parts 
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taken  together.  (Hamlin  v.  United  States  Express  Co.  107  111. 
443.)  We  must  therefore  read  the  clause  last  quoted  as  if  it 
were  immediately  subjoined  to  this  clause,  and  so  reading  it, 
the  first  question  is,  whether  the  words,  "in  case  any  of  my 
sons  to  whom  I  have  bequeathed  property  in  this  my  last  will 
and  testament,  should  die  without  heirs  of  his  body,"  etc., 
must  be  construed  as  meaning,  should  die  within  the  lifetime 
of  the  testator,  or  simply,  should  die  at  any  time,  without  heirs 
of  body. 

There  may  be  found  cases  seeming  to  sanction  the  construc- 
tion of  the  first  alternative,  but  the  English  rule  now  accepted 
is,  when  the  death  of  the  first  taker  is  coupled  with  circum- 
stances which  may  or  may  not  take  place,  as,  for  instance, 
death  under  age  or  without  children,  the  devise  over,  unless 
controlled  by  other  provisions  of  the  will,  takes  effect,  according 
to  the  ordinary  and  literal  meaning  of  the  words,  upon  death, 
under  the  circumstances  indicated,  at  any  time,  whether  before 
or  after  the  death  of  the  testator.  O'Mahney  v.  Burdett,  L.  E. 
7  H.  L.  Cases,  408,  (12  Eng.  E.  Moake's  notes,  22) ;  Ingram 
V.  Soutten,  L.  E.  7  H.  L.  408,  (12  Eng.  E.  Moake's  notes,  40) ; 
OlivantY.  Wright,  24  W.  E.  84;  Britton  v.  Thornton,  112  U.  S. 
526 ;  3  Jarman  on  Wills,  (Eandolph  &  Talcott's  ed.)  640.  See, 
also,  note  o,  on  same  page ;  Crane  v.  Cowell  et  al.  2  Curtis,  178. 

The  other  provisions  of  the  will,  instead  of  controlling  this 
view,  corroborate  and  sustain  it,  and  tend  rather  to  show  that 
death  in  the  lifetime  of  the  testator  was  not  within  contempla- 
tion at  all,  for  otherwise  some  different  provision  would  have 
been  made  for  the  division  of  the  personal  property  when 
distributed  at  the  death  of  the  wife.  The  clause  of  the  will 
providing  for  distribution  upon  the  death  of  the  wife,  clearly 
contemplates  that  the  three  sons  will  be  alive  at  that  tinje,  for 
it  says,  "the  personal  property  is  to  be  equally  divided  among 
my  three  sons,"  and  so,  necessarily,  the  death  contemplated, 
in  the  event  of  which,  without  heirs  of  his  body,  the  real  estate 
is  devised  over  to  the  surviving  brothers  or  brother,  and  "the 
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personalty  to  all  the  other  heirs,  equally,"  must  have  been 
subsequent  to  that  distribution. 

The  devise  to  Westley  Clark  is  plainly  of  a  fee,  determinable 
upon  his  dying  without  heirs  of  his  body.  (4  Kent's  Com. 
8th  ed.  p.  8,  *9 ;  Friedman  v.  Steiner  et  al.  107  111.  125 ;  Haw- 
ley  V.  Northampton,  8  Mass.  3.)  And  since,  at  common  law, 
a  fee  could  not  be  limited  upon  a  fee,  the  devise,  in  the  event 
of  the  death  of  Westley  Clark  without  heirs  of  his  body,  "to 
his  surviving  brothers  or  brother,"  if  it  can  be  sustained,  must 
be  as  an  executory  devise,  and  the  only  question  in  that  re- 
spect which  occurs  to  us  as  feasible,  is,  whether  the  limitation 
is  void  because  the  contingency  upon  which  it  is  to  take  effect 
is  too  remote.  Many  cases  may  be  found  in  which  it  has  been 
held  that  a  devise  in  fee,  with  a  remainder  over  if  the  devisee 
dies  without  issue  or  heirs  of  the  body,  is  a  fee  cut  down  to 
an  estate  tail,  and  that  the  limitation  over  is  void  by  way  of 
executory  devise,  as  being  too  remote  and  founded  on  an  in- 
definite failure  of  issue.  But  it  has  been  held  by  some  courts, 
and,  as  we  think,  with  sufficient  reason,  that  where  the  devise 
over  is  to  the  survivor  or  survivors  of  a  class  to  which  the  first 
devisee  belonged,  as,  for  instance,  as  here,  to  surviving  brothers, 
it  necessarily  must  mean  a  devise  to  a  person  in  being  at  the 
death  of  the  first  devisee,  and  so  relieve  the  devise  over  of  the 
objection  of  indefinite  remoteness.  Fosdlck  v.  Cornell^  3  Johns. 
440;  Executors  of  Moffat  v.  Strong,  10  id.  11,  *12;  Anderson 
V.  Jackson,  16  id.  382 ;  Christie  v.  Phyfe,  19  N.  Y.  345 ;  Jack- 
son  V.  Chtw,  12  Wheat.  163  ;  Lewis  v.  Claiborney  5  Yerg.  369 ; 
Turner  v.  Ivie,  5  Heisk.  232 ;  Lippett  v.  Hopkins,  1  Gall.  460. 
There  is,  moreover,  in  our  opinion,  a  reason  sustaining  this 
view,  in  this  State,  which  does  not  exist  where,  as  at  common 
law,  estates  tail  are  recognized.  We  have  no  estates  tail,  but, 
on  the  contrary,  where  an  instrument  is  executed  which  would, 
at  common  law,  be  held  as  vesting  an  estate  tail,  our  statute 
declares  it  shall  only  vest  a  life  estate  in  the  grantee  or  donee 
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in  tail,  and  the  remainder  in  fee  in  the  designated  heir  or  heirs. 
Eev.  Stat.  1874,  chap.  30,  sec.  6. 

It  would,  then,  seem  that  it  violates  the  plainest  principles 
of  construction,  to  hold  that  language  in  a  will  which  can  only 
vest  a  life  estate  in  the  first  taker,  and  a  remainder  in  fee  in 
the  next,  was  intended  to  vest  an  estate  tail,  merely  because 
if  that  language  had  been  employed  where  estates  tail  are  re- 
cognized it  would  have  vested  such  an  estate.  It  does  not 
have  that  effect  here,  and  in  the  absence  of  anything  appearing 
to  the  contrary,  language  must  be  presumed  to  have  been  in- 
tended to  have  the  legal  effect  which  the  law  assigns  to  it.  So, 
therefore,  here,  "dying  without  heirs  of  body"  could  only  mean 
dying  without  leaving  such  heirs  of  body  as  the  estate  would 
have  vested  in,  in  fee,  instantly,  upon  the  death  of  the  first 
devisee, — as  children,  etc.  (Lewis  v.  Claiborne,  and  Turner  v, 
Imcy  supra.)  If  it  was  intended  that  a  person  in  being  was  to 
take  immediately  upon  the  death  of  the  first  devisee,  as  the 
use  of  the  words  "surviving  brothers  or  brother"  indicates,  or 
if  it  was  intended  that  the  words  "heirs  of  body"  meant  such 
heirs  of  body  as  would  have  taken  the  estate  in  fee  immedi- 
ately upon  the  death  of  the  first  devisee,  the  ruling  below  is 
right.  In  either  view,  it  is  practically  the  same  as  if  the  will 
had  said,  without  leaving  children  or  descendants  of  children 
surviving  him.  It  is  always  competent  to  show  that  the  words 
"heirs"  or  "heirs  of  body"  are  used  in  a  will  as  synonymous 
with  "children,"  and  for  this  purpose  every  part  of  the  will  is 
to  be  taken  into  consideration.  (Jones  v.  Miller,  13  Ind.  337 ; 
Hileman  v.  Bonslaugh,  13  Pa.  St.  344 ;  Hill  v.  Hill,  74  id.  173.) 
And  even  at  common  law  a  devise  over  to  survivors,  in  the 
event  of  the  devisee  dying  without  children,  is  not  void.  Hughes 
V.  Sayer,  1  P.  Wms.  633 ;  Morgan  v.  Morgan,  5  Day,  517 ; 
Den  V.  Schenk,  3  Halst.  29, 

The  decree  is  affirmed. 

Decree  affirmed. 
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isj  fi^5  The  Anheuser-Busch  Brewing  Assocutign 

71a    lfl| 


EuDOLPH  Hutmacher. 
Filed  at  Springfield  April  5, 188P. 

1.  Continuance  —  absence  of  vntnessea  —  diligence  reqtUred.  On  a 
second  application  for  a  continuance  by  a  defend.ant  coTi)oration,  on 
the  ground  of  the  absence  of  material  witnesses,  officers  of  the  corpo- 
ration, the  affidavit  showed  that  at  a  prior  day  of  the  same  term  the 
defendant  had  all  of  the  witnesses  in  court  ready  to  testify,  they  being 
non-residents  of  the  State.  When  so  present,  no  attempt  was  made  to 
subpoena  them  or  efforts  made  to  take  their  depositions.  The  case  had 
been  continued  once  before  by  the  defendant,  on  account  of  the  ab- 
sence of  the  same  witnesses :  Held,  that  the  application  was  prQi)erly 
denied,  for  the  want  of  diligence  to  subpoena  the  witnesses  or  take  their 
depositions. 

2.  Evidence — telegrams — what  regarded  as  originals.  Where  the 
person  to  whom  a  telegram  is  sent  takes  the  risk  of  itstransmisfdon,  or 
is  the  employer  of  the  telegraph  company,  the  message  delivered  to  the 
operator  is  the  original,  and  must  be  produced  as  the  best  evidence ; 
but  when  the  person  sending  the  message  takes  the  initiative,  so  that 
the  telegraph  company  is  to  be  regarded  as  his  agent,  the  original  is 
the  message  actually  delivered  at  the  end  of  the  line,  and  it  is  primary 
evidence  of  the  contents  of  the  message  sent. 

3.  Same — cro88-examination--whether  matter  is  pertinent  thereto.  In 
an  action  by  the  plaintiff  to  recover  of  the  defendant  for  work,  labor 
and  services  of  the  former  in  superintending  the  erection  of  an  ice 
house,  and  cutting,  storing  and  purchasing  ice  for  the  defendant,  the 
plaintiff,  while  on  the  stand  in<  his  own  behalf,  was  asked  by  the  de- 
fendant as  to  the  defendant's  solvency  and  his  own  insolvency  during 
the  period  which  intervened  between  the  accruing  of  the  indebtedness 
and  the  commencement  of  the  suit.  On  the  plaintiff's  direct  examina- 
tion no  question  was  put  to  him  involving  those  subjects :  Held,  that 
the  defendant  was  not  entitled  to  put  the  questions  relating  to  its  sol- 
vency or  the  insolvency  of  the  plaintiff,  as  they  were  not  proper  sub- 
jects  of  cross-examination. 

4.  In  an  action  to  recover,  among  other  things,  for  the  contract  price 
of  purchasing,  cutting  and  storing  ice,  the  plaintiff  testified  only  as  to  the 
contract  price,  and  not  as  to  the  gross  cost.  On  cross-examination  the 
defendant  asked  him  the  gross  cost  of  putting  up  the  ice,  to  which 
the  court  sustained  an  objection :  Held,  that  the  court  properly  refused 
the  question,  for  two  reasons :   First,  because  not  a  proper  cross-exam- 
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ination ;  and  second,  because  if  there  was  an  express  contract  as  to  the 
compensation,  the  gross  cost  was  immaterial. 

5.  Exception — whether  neceJiaary — as  to  excluded  evidence.  If  a  party- 
wishes  to  assign  for  error  the  sustaining  of  objections  to  questions  put 
to  the  other  party  calling  for  the  contents  of  a  letter  which  is  lost,  he 
should  preserve  in  the  record  an  exception  to  the  ruling  of  the  court, 
otherwise  the  propriety  of  the  ruling  is  not  open  to  review. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Adams 
county ;  the  Hon.  William  Marsh,  Judge,  presiding. 

Mr.  George  W.  Fogg,  for  the  appellant : 

The  court  erred  in  refusing  to  continue  the  cause  on  account 
of  the  absence  of  Gustav  Housmann,  Henry  Jacob  and  George 
King.  Rev.  Stat.  1874,  p.  780 ;  Shirwin  v.  People,  69  111.  55  ; 
Switzer  v.  Lottenville,  4  Bradw.  219 ;  Sprague  v.  Heaps,  7  id. 
447. 

If  a  telegraph  dispatch  is  sought  to  be  introduced  in  evi- 
dence, the  original  must  be  produced  and  its  execution  proved 
precisely  as  any  other  instrument,  or  its  loss  or  destruction 
shown,  and  then  a  copy  must  be  proved  to  be  a  true  and  com- 
pared copy.  Matteson  v.  Noyes,  25  111.  591 ;  Oregon  Steamship 
Co.  V.  Otis,  14  Abb.  (N.  C.)  388 ;  Williams  v.  BrickeU,  37  Miss. 
682;  Telegraph  Co.  v.  Dryburg,  35  Pa.  St.  298;  Durkee  v. 
Railroad  Co.  29  Vt.  140;  Wharton  on  Evidence,  sec.  1128. 

The  court  erred  in  refusing  evidence  offered  to  show  the  gross 
cost  of  putting  up  the  ice,  and  the  solvency  of  appellant  since 
the  services,  coupled  with  the  long  delay  in  presenting  the 
claim,  and  appellee*s  insolvency.  1  Greenleaf  on  Evidence, 
sees.  108,  38,  40,  196,  198;  Eeynolds  on  Evidence,  sec.  7; 
1  Starkie  on  Evidence,  87;  Stephen's  Digest  of  Evidence, 
arts.  7,  9,  13 ;  Lawson  on  Presumptive  Evidence,  338. 

Messrs.  Carter  &  Govert,  for  the  appellee : 
A  greater  degree  of  diligence  and  a  stronger  showing  will 
be  required  on  the  second  application  for  a  continuance  than 
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on  the  first.  {Shook  v.  Thomas,  21  Bl.  87 ;  Birka  v.  Houston, 
63  id.  77.)  So,  too,  where  the  absent  witness  is  a  party,  or, — 
as  in  case  of  a  corporation, — is  a  party  interested  in  the  suit, 
or  in  its  employ.     Qidncy  Whig  Co.  v.  TiUson,  67  Bl.  351. 

A  continuance  will  be  refused  where  witnesses  have  not  been 
subpoenaed,  or  subpoenaed  in  apt  time,  or  where  the  affidavit 
does  not  show  an  effort  to  get  depositions.  Coffey  v.  Fossel- 
man,  72  Bl.  69;  Iron  Works  V.  Olennon,  71  id.  11;  Cook  v. 
Norwood,  106  id.  558. 

The  statement  in  the  affidavit  for  continuance,  that  "this 
defendant  fully  expected  and  intended  to  try  this  cause  at  this 
term  of  this  court;,  and  to  have  all  its  said  witnesses  present 
to  testify  on  the  hearing  thereof,"  substantially  states  all  the 
diligence  shown  by  appellant  in  that  behalf.  But  failure  of 
witnesses  to  attend  according  to  promise,  who  had  not  been 
subpoenaed,  is  no  ground  for  continuance.  Day  v.  Gelsten, 
22  Bl.  102;  Moore  v.  Goelitz,  27  id.  18. 

Again,  the  affidavit  nowhere  states  that  the  facts  expected 
to  be  proven  by  the  absent  witnesses  were  true.  It  was  de- 
fective in  this  respect.     Wilhelm  v.  People,  72  Bl.  468. 

The  telegraph  company  is  the  agent  of  the  sender,  and  the 
telegram  as  received  at  the  end  of  the  line  is  the  original^  and 
is  primary  evidence.  Durkee  v.  Vermont,  29  Vt.  140 ;  Morgan 
V.  People,  59  Bl.  58 ;  Telegraph  Co.  v.  Harris,  19  Bradw.  347 ; 
Savelend  v.  Green,  40  Wis.  431 ;  Redfield  on  Carriers,  400. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  assumpsit,  brought  by  Rudolph  Hut- 
macher against  the  Anheuser-Busch  Brewing  Association  a 
corporation  organized  and  doing  business  at  St.  Louis,  Mis- 
souri, to  recover  for  work,  labor  and  services  of  the  plaintiff 
in  superintending  the  erection  of  an  ice  house  and  cutting, 
storing  and  purchasing  ice  for  the  defendant.  The  trial  in 
the  Circuit  Court  resulted  in  a  judgment  in  favor  of  the  plain- 
tiff for  $1640  and  costs,  which  judgment  was  affirmed  by  the 
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Appellate  Court  on  appeal,  and  by  a  further  appeal  the  record 
has  been  brought  to  this  court. 

To  the  declaration,  which  consisted  of  only  the  common 
counts,  the  defendant  pleaded  non  assumpsit  and  the  payment 
by  the  defendant  to  the  plaintiff  of  certain  sums  of  money 
which  were  received  by  the  plaintiff  in  full  satisfaction  and 
discharge  of  the  indebtedness  sued  for.  Upon  the  issues  thus 
formed  the  evidence  was  to  a  considerable  degree  conflicting. 
But  as  all  questions  of  fact  have  been  conclusively  settled  by 
the  Appellate  Court,  we  must  accept  the  verdict  and  judgment 
as  the  only  proper  result  of  the  evidence,  it  being  open  to  this 
court  to  review  the  record  only  so  far  as  it  may  be  shown  to 
contain  errors  of  law. 

Error  is  assigned  upon  the  refusal  of  the  court  to  grant  the 
defendant's  motion  for  a  continuance.  Said  motion  was  sup- 
ported by  an  affidavit  showing  the  absence  of  five  witnesses, 
all  residents  of  St.  Louis,  and  all  being  officers  or  employes  of 
the  defendant,  viz.,  Adolph  Busch  its  president,  Erwin  Spraul 
the  general  superintendent  of  its  out-door  business,  Gustav 
Housmann  its  assistant  secretary,  George  Erug  its  general 
and  commercial  agent,  and  Henry  Jacobs  its  master  carpenter 
and  builder.  The  materiality  of  the  testimony  of  each  of 
these  witnesses  seems  to  be  sufficiently  shown,  and  the  only 
question  is  whether  there  is  sufficient  proof  of  diligence  in  en- 
deavoring to  procure  their  attendance.  The  affidavit  shows 
that  at  a  prior  day  of  the  same  term  the  defendant  had  all  of 
said  witnesses  in  court  ready  to  testify,  but  that  at  the  time 
of  making  the  affidavit  for  a  continuance  they  were  all  absent 
from  the  State,  Krug  and  Jacobs  being  temporarily  in  Ne- 
braska, Housmann  being  in  attendance  upon  the  Circuit  Court 
at  Kansas  City,  Missouri,  as  a  witness,  and  Busch  and  Spraul 
being  both  confined  to  their  houses  in  St.  Louis  by  sickness. 
The  court  held  the  affidavit  sufficient  so  far  as  it  related  to 
witnesses  Busch  and  Spraul  but  insufficient  as  to  the  others, 
and  the  plaintiff  electing  to  admit  the  affidavit  in  evidence  so 
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far  as  it  related  to  the  testimony  of  Busch  and  Spraul,  the 
motion  for  a  continuance  was  overruled. 

The  rule  is  too  familiar  to  require  the  citation  of  authorities, 
that  to  entitle  a  party  to  a  continuance  on  account  of  the 
absence  of  material  witnesses,  it  must  be  shown  that  due  dili- 
gence has  been  used  to  obtain  their  testimony.  That  the  affi- 
davit in  this  case  fails  to  show  such  diligence  is  too  plain  for 
argument.  All  of  the  absent  witnesses  were  in  court  one  day 
during  the  earlier  part  of  the  same  term  and  were  therefore 
within  reach  of  process,  but  neither  was  served  with  subpoena, 
nor  is  it  pretended  that  any  attempt  was  made  to  subpoena 
them.  All  were  officers  or  employes  of  the  defendant  and 
subject  to  its  orders,  and  it  will  be  presumed  that  their  attend- 
ance before  a  commissioner  might  have  been  procured  at  any 
time,  yet  no  efforts  are  shown  to  have  been  made  to  obtain 
their  depositions,  although  the  suit  had  been  pending  more 
than  eight  months,  and  had  been  once  continued  at  the  in- 
stance of  the  defendant  on  account  of  the  absence  of  witnesses. 
Upon  such  a  showing  as  to  diligence  the  motion  for  a  contin- 
uance was  properly  overruled. 

Complaint  is  made  of  various  rulings  of  the  court  in  relation 
to  the  admission  of  evidence.  While  the  plaintiff  was  on  the 
stand  as  a  witness  in  his  own  behalf,  the  defendant's  counsel, 
on  cross-examination,  put  to  him  questions  as  to  the  defend- 
ant's solvency  and  his  own  insolvency  during  the  period  which 
intervened  between  the  accruing  of  the  indebtedness  sued  for 
and  the  commencement  of  the  suit.  These  questions  were 
objected  to  on  the  ground  that  they  were  not  proper  cross- 
examination,  and  the  objection  was  sustained.  No  questions 
had  been  put  to  the  witness  on  his  direct  examination  as  to 
the  solvency  of  the  defendant  or  his  own  insolvency  or  in  any 
way  involving  those  subjects,  and  therefore,  according  to  the 
well  settled  practice  in  this  State,  it  was  not  open  to  the  de- 
fendant to  put  to  the  plaintiff  questions  in  relation  to  them 
on  cross-examination.   Stafford  v.  Fargo,  35  111.  481 ;  Bonnet 
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V.  Glatffeldt,  120  id.  166 ;  Lloyd  v.  Thompson,  6  Bradw.  90 ; 
Waller  v.  Carter,  8  id.  611.  See  also  P.  and  T.  Railroad  Co, 
V.  Stimpaon,  14  Pet.  448 ;  Floyd  v.  Bovard,  6  Watts  &  Serg. 
75;  1  Oreenleaf  on  Evidence,  sec.  445.  If  the  defendant 
deemed  the  inquiry  material,  it  should  have  introduced  evi- 
dence in  relation  thereto  either  by  recalling  the  plaintiff  or  by 
the  production  of  other  testimony,  after  the  plaintiff  had  closed 
his  case. 

Complaint  is  also  made  of  the  ruling  of  the  court  sustain- 
ing an  objection  to  questions  put  to  the  plaintiff  on  cross- 
examination  calling  for  the  contents  of  a  certain  letter  written 
by  Spraul  to  the  plaintiff  and  which  appears  to  have  been  lost. 
These  questions  were  excluded  on  the  ground  that  they  were 
not  proper  cross-examination,  but  it  is  sufficient  to  say  that 
no  exception  to  the  ruling  was  preserved,  and  its  propriety  is 
therefore  not  open  to  review. 

The  court  also  sustained  objections  to  questions  put  to  the 
plaintiff  on  cross-examination  as  to  the  gross  cost  of  putting 
up  the  ice  for  which  he  claims  a  commission  by  contract  of 
ten  cents  per  ton.  The  witness  was  not  examined  on  that 
subject  on  his  direct  examination,  and  for  that  reason  the 
questions  objected  to  were  improper.  Moreover,  the  plaintiff 
was  seeking  to  recover  upon  an  express  contract  with  the  de- 
fendant as  to  the  amount  of  his  compensation,  and  under  such 
contract  the  amount  of  the  gross  cost  of  cutting  and  putting 
up  the  ice  would  seem  to  be  .immaterial. 

A  number  of  telegrams  in  relation  to  the  labor  and  services 
sued  for,  and  purporting  to  have  been  sent  by  the  defendant 
to  the  plaintiff,  were  produced  by  the  plaintiff,  and  on  proof 
that  they  were  received  by  him  from  the  telegraph  company 
in  the  usual  course  of  business,  they  were  admitted  in  evidence, 
against  the  objection  and  exception  of  the  defendant.  Several 
letters  of  dates  cotemporaneous  with  the  telegrams  written  by 
the  defendant  to  the  plaintiff  were  also  read  in  evidence  in 
which  the  defendant  admitted  having  communicated  with  the 
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plaintiff  by  telegraph,  and  in  some  of  which  letters  copies  of 
the  telegrams  sent  were  given,  the  same  being  exact  copies  of 
telegrams  of  the  same  date  read  in  evidence.  The  position 
now  taken  is,  that  the  papers  delivered  by  the  telegraph  com- 
pany to  the  plaintiff  are  only  copies,  the  originals  being  the 
telegrams  signed  by  the  defendant  and  delivered  by  it  to  the 
telegraph  oflSce  from  which  the  message  was  sent,  and  it  is 
urged  that  such  originals  should  have  been  produced  or  some 
proper  foundation  laid  for.  the  introduction  of  secondary  evi- 
dence of  their  contents. 

The  application  of  the  rule  of  evidence  here  contended  for 
must  depend  upon  whether  the  messages  delivered  by  the  tel- 
egraph company  to  the  plaintiff  or  those  delivered  by  the  de- 
fendant to  the  telegraph  operator  are,  as  between  the  parties 
to  this  suit,  to  be  deemed  the  originals.  In  Diirkee  v.  Vermont 
Central  Railroad  Co.  29  Vt.  127,  the  rule  which  we  consider 
the  most  reasonable  one  is  laid  down,  viz.,  that  the  original, 
where  the  person  to  whom  it  is  sent  takes  the  risk  of  its  trans- 
mission, or  is  the  employer  of  the  telegraph,  is  the  message 
delivered  to  the  operator,  but  where  the  person  sending  the 
message  takes  the  initiative,  so  that  the  telegraph  is  to  be 
regarded  as  his  agent,  the  original  is  the  message  actually 
delivered  at  the  end  of  the  line.  See  also  Saveland  v.  Green, 
40  Wis.  431 ;  Western  Union  Telegraph  Co.  v.  Shotter,  71  Ga. 
760 ;  Wilson  v.  M.  and  N.  W.  Railroad  Co.  31  Minn.  481 ; 
Dunning  v.  Roberts,  35  Barb.  463 ;  Gray  on  Communications 
by  Telegraph,  sees.  104,  129.  The  same  rule  was  adopted  by 
this  court  in  Morgan  v.  The  People,  59  111.  58. 

The  fact  that  the  defendant  took  the  initiative  in  sending 
the  telegrams,  thus  employing  the  telegraph  company  as  its 
agent,  is  clearly  shown  by  its  letters  to  the  plaintiff  read  in 
evidence.  Having  thus  employed  such  agent  to  convey  com- 
munications to  the  plaintiff,  it  must  be  held  to  be  bound  by 
the  acts  of  its  agent  to  the  extent  at  least  of  making  the  mes- 
sages delivered  originals,  thereby  constituting  them  primary 
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evidence  of  the  contents  of  the  messages  sent.  It  should  be 
observed  that  there  is  no  suggestion  that  any  of  these  mes- 
sages were  erroneously  transmitted,  and  the  case  therefore 
does  not  present  the  question,  upon  which  there  is  some  con- 
flict in  the  authorities,  whether  the  sender  of  a  telegram  make& 
the  telegraph  company  its  general  agent  so  as  to  become  re* 
sponsible  for  the  acts  of  such  agent  where  there  is  a  departure 
from  the  authority  actually  given,  by  transmitting  the  mes- 
sage incorrectly. 

Some  criticisms  are  made  upon  the  rulings  of  the  court 
in  giving  the  plaintiff's  first  instruction,  and  in  refusing  twe 
instructions  asked  by  the  defendant.  The  plaintiff's  first  in- 
struction is  a  correct  statement  of  the  law  applicable  to  the 
case,  and  the  objection  urged  to  it  is  not  well  taken.  Both  the 
defendant's  instructions  refused  are  clearly  erroneous. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
Appellate  Court  will  therefore  be  affirmed. 

Jvdgment  affirmed^ 
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ACKNOWLEDGMENTS  OF  DEEDS. 
Absence  of  bionatube  of  an  officeb. 

1.  The  reooTd  of  a  deed  made  by  a  son  and  his  wife  to  his  father 
-was  offered  in  evidenoe  to  show  title  in  the  grantee.  It  appeared 
from  the  record  that  the  deed  purported  to  have  been  aoknowU 
edged  before  a  notary  pnbllc,  and,  while  the  notary's  seal  was 
attached  to  the  certiflcato  of  acknowledgment,  the  name  of  the 
notary  was  not  attached  to  it :  Held,  that  the  deed  was  not  properly 
acknowledged,  so  as  to  make  the  record  evidence  of  its  execation. 
Clark  ei  aU  y.  Wilson  et  aL  449. 

ACTIONS. 

UnDEB  the  DBAINAOE  liAW. 

1.  Action  to  recover  for  benefits  to  public  highway.  Under  the 
Drainage  law,  the  drainage  commissioners  may  assess  the  public 
roads  in  their  district  such  sums  as  they  will  be  benefited,  in  propor- 
tion to  the  benefits  to  the  other  lands,  and  may  recover  judgment 
upon  such  assessments  in  an  action  of  debt  against  the  highway 
commissioners  of  the  town  in  which  such  roads  may  lie.  Comrs. 
of  Highways  v.  Drainage  Comrs.  581. 

Monet  paid  by  infant  on  contbact. 

2.  Action  to  recover  it  ba^k.  If  an  infant  advances  money  upon 
a  voidable  contract,  which  he  afterward  rescinds,  he  can  not  recover 
this  money  back,  because  it  is  lost  to  him  by  his  own  act,  and  the 
privilege  of  infancy  does  not  extend  so  far  as  to  restore  this  money, 
unless  it  was  obtained  by  fraud.  Chicago  Mutual  lAfe  Indemnity 
Association  et  al,  v.  Hunt,  Attorney  General,  257. 

BALIB  OB  OIFT  of  INTOXICATINa  lilQXJOBS. 

3.  Injury  thereby  to  means  of  support — right  of  action— Oifainst 
whom.    See  INTOXICATING  LIQUORS,  1  to  5. 

ADMINISTRATION  OF  ESTATES. 

JUBISDIOTION. 

1.  As  to  probate  courts  and  courts  in  chancery.  The  sixth  clause 
of  section  70  of  the  "Act  In  regard  to  the  administration  of  estates," 
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which  gives  the  county  or  probate  court  jurisdiction  of  claims 
against  estates,  when  the  decedent  has  received  money  in  trust  lor 
any  purpose,  can  not  be  regarded  as  conferring  upon  those  courta 
exclusive  jurisdiction.  Their  jurisdiction  is  concurrent  with  that 
of  courts  of  equity.    Howell,  Admr.  v.  Moorea,  67.    . 

AFTER-ACQUIBED  TITLE. 

To  WHOM  IT  MAY  INX7RB. 

1.  Aa  to  mortgagee  of  chatlela.  The  lessor  of  land,  without  title, 
gave  the  lessee  a  chattel  mortgage  to  secure  the  payment  of  a  note 
of  the  former  then  past  due,  in  which  it  was  recited  that  the  note 
was  extended  two  years  from  its  maturity,  upon  condition  that  the 
rent  of  the  leased  property  should  be  applied  to  pay  the  interest 
on  such  note,  or  the  principal. thereof,  until  paid.  Afterward  the 
lessor  obtained  the  title  to  the  land  so  leased :  Held,  that  the  after 
acquired  title  did  not  inure,  either  under  the  statute,  or  by  way  of 
estoppel,  to  the  holder  of  the  chattel  mortgage,  for  the  reason  there 
was  no  deed  to  him,  or  covenant  appropriate  to  that  end.  Bowen 
V.  McCarthy  et  al.  17. 

2.  Effect  of  the  condition  to  apply  rents,  aa  creating  an  equitable 
mortgage  on  the  realty.  The  condition  in  the  chattel  mortgage  to 
apply  the  rents  upon  the  note  secured  thereby,  did  not  create  an 
equitable  mortgage  of  the  lot.  It  amounted  to  no  more  than  that 
the  mortgagee  should,  during  the  period  of  extension,  have  the 
right  to  apply  the  rents  upon  the  note,  and  if  it  was  not  paid  within 
that  time,  the  mortgagee's  security  was  not  a  lien  upon  the  lot,  or 
a  right  to  the  rents,  but  only  included  the  mortgaged  chattels. 
Ibid.  17. 

AGENCY. 
Factob. 

1.  Who  ao  considered— and  of  the  poteera  of  a  factor.  See  FAC- 
TOB, 1. 

iNSnitANCE  AGENTS. 

2.  Of  their  powera,  etc.    See  INSURANCE,  4  to  11. 

AMEND^IENTS. 
•  Attachment— IK  aid. 

1.  Amendment  of  affidavit  and  bond.    See  ATTACHMENT,  2. 

SPECIAIi  ASSESSMENT. 

2.  Amendment  of  the  aaaeaament  roll.  See  SPECIAL  ASSESS- 
MENTS, 1. 
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APPEAIiS  FBOH  APPEIiliATB  COXTBT. 

1.  In  tohat  cases,  tPithout  regard  to  amount  involved.  While  by 
the  statute  no  appeal  or  "writ  of  error  is  allowed  to  bring  a  case  from 
the  Appellate  Court  to  this  court  in  oases  where  the  amount  involved 
is  less  than  $1000,  the  section  of  the  constitution  relating  to  appel- 
late  courts  provides  that  appeals  and  writs  of  error  shall  lie  from 
those  courts  to  this  "in  all  criminal  cases,  and  cases  in  which  a  fran- 
chise or  freehold  or  the  validity  of  a  statute  is  involved."  If  a  free- 
hold  is  involved,  the  cause  may  be  brought  to  this  court  by  appeal 
or  writ  of  error,  without  regard  to  the  amount  involved  and  whether 
the  Appellate  Court  assumed  jurisdiction  rightfully  or  wrongfully. 
San  ford  et  al,  v.  Kane,  591. 

2.  What  questions  to  he  considered.  No  questions  can  be  consid- 
ered on  appeal  from  or  writ  of  error  to  the  Appellate  tJourt,  except 

.    such  as  were,  by  the  record  before  it,  presented  to  that  court.    Nat. 
Bank  of  Lawrence  County  et  al.  v.  Le  Moyne  et  al.  253. 

3.  Effect  of  amended  hill  of  exceptions,  not  hefore  the  Appellate 
Court.  This  court,  on  appeal  from  the  Appellate  Court,  can  only 
determine  whether  that  court  decided  correctly,  and  the  exact  ques-  ' 
tion  submitted  to  that  court  must  be  before  this  court.  It  therefore 
follows,  that  an  amended  bill  of  exceptions  not  before  the  Appellate 
Court  can  not  be  considered  by  this  court.    Ibid.  253. 

4.  Time  to  ohject  that  the  hill  of  exceptions  is  not  complete.  Where 
the  appellee  in  the  Appellate  Court  omits  to  make  the  objection 
there  that  the  bill  of  exceptions  fails  to  show  any  exceptions  on  the 
trial,  on  appeal  to  this  court  he  will  be  precluded  from  urging  such 
objection.    Ibid.  25?. 

Certificate  of  impobtancb. 

5.  Whether  necessary — and  within  what  time  to  he  given.  Where 
the  amount  involved  in  a  suit  is  less  than  $1000,  no  appeal  lies  from 
the  Appellate  to  the  Supreme  Court,  except  upon  the  certificate  of 
the  judges  of  the  Appellate  Court  that  the  case  is  of  such  import- 
ance, on  account  of  direct  or  collateral  interests,  that  it  should  be 
passed  upon  by  this  court ;  and  such  certificate  is  a  condition  prece- 
dent to  the  perfecting  of  an  appeal.  This  court  will  not,  therefore, 
continue  a  cause  brought  before  it  by  appeal  from  the  Appellate 
Court,  to  enable  the  appellant  to  procure  such  certificate.  Wilson 
V.  Scoville  et  al  393. 

6.  The  Appellate  Coiut  has  jurisdiction  to  grant  a  certificate  of 
importance  only  for  the  period  during  which  an  appeal  can  be 
taken,— that  is,  twenty  days  after  the  entry  of  judgment.    Ibid.  393. 

Whether  a  fbeehold  involved. 

7.  Generally.  A  freehold  is  involved  in  all  cases  where  the  neces- 
sary result  of  the  judgment  or  decree  is,  that  one  party  gains  and  the 
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other  loses  a  freehold  estate ;  and  it  is  equally  clear,  that  a  freehold 
is  Involved,  within  the  meaning  of  the  statute  and  the  constitution, 
where  the  title  to  a  freehold  is  so  put  in  issue  by  the  pleadings  that 
the  decision  of  the  case  necessarily  involves  a  decision  of  such  issue, 
although  the  judgment  or  decree  does  not  result  in  one  party  gain- 
ing and  the  other  losing  the  estate.    Sanford  et  al.  v.  Kane,  591. 

8.  Sill  to  set  aside  tru8t€e*8  deed — whether  a  freehold  involved.  On 
bill  by  one  claiming  title  to  land  under  a  mortgagor,  to  set  aside  a 
sale  and  deed  of  the  property  to  the  defendant,  who  claims  title 
thereunder,  a  freehold  is  directly  involved,  and  no  appeal  lies  to 
the  Appellate  Court  from  the  decree  of  the  trial  court.   Ibid.  591. 

9.  Bills  to  redeem — to  foreclose — or  to  establish  other  liens,  etc. — 
whether  involving  a  freehold.  Bills  to  foreclose  mortgages,  or  to 
establish  other  liens  upon  land,  do  not  ordinarily  involve  a  question 
of  freehold,  because,  by  payment  of  the  sum  due,  a  decree  and  sale 
are  prevented.  The  same  is  true  of  bills  to  redeem,  where  the  right 
to  redeem  is  the  only  question  litigated.  But  in  such  cases,  where 
tho  pleadings  raise  adverse  claims  of  title  which  must  be  adjudi- 
cated in  order  to  a  decree,  a  freehold  is  involved.    Ibid.  591. 

REVIEWINa  QUESTIOKS  OF  PACT. 

10.  General  rule.  The  judgment  of  the  Appellate  Court  is  final, 
not  only  in  respect  to  the  princiiml  and  ultimate  facts  upon  which 
the  right  of  recovery  or  ground  of  defense  is  claimed  or  based,  but 
also  in  respect  to  the  evidentiary  and  subordinate  facts,  which  are 
mere  evidence  of  such  principal  facts.  HambyTg^ American  Packet 
Co.  V.  Gattman,  598. 

11.  In  an  action  against  a  common  carrier,  to  recover  for  the  loss 
of  goods  shipped,  this  court  is  permitted,  by  section  89  of  the  Prac- 
tice  act,  to  examine  the  record  as  to  questions  of  law  only,  and  the 
determination  of  the  trial  and  Appellate  courts  upon  all  controverted 
questions  of  fact  is  conclusive.    Ibid.  598. 

12.  Negligence  as  a  question  of  fact.  Whether  the  death  of  a  per- 
son was  caused  by  his  own  negJlgence  or  that  of  the  defendant,  is 
a  question  of  fact,  not  reviewable  by  this  court  in  an  action  by  the 
X)er8onal  representative  of  the  deceased.  Chicago  and  Alton  Rail- 
road  Co.  v.  Kelly,  Admx.  637. 

13.  Whether  fellow-servants  —  question  of  fact — not  reviewable. 
Whether  a  servant  of  a  railroad  company  killed  by  a  construction 
train  is  a  fellow-servant  of  those  in  charge  of  the  train  at  the  time 
of  the  accident,  is  a  question  of  fact,  and  not  one  of  law  for  the  court, 
and  the  finding  of  the  Appellate  Court  as  to  such  fact  is  conclusive. 
Ibid.  637. 
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14.  So  in  an  action  against  a  railway  company  to  recover  damages 
for  the  killing  of  the  plaintiffs  intestate  while  engaged  as  a  laborer 
in  loading  iron  npon  a  oar  on  a  side-track,  by  a  construction  train, 
the  defendant  asked  the  court  to  Instruct  the  jury,  that  under  the 
facts  detailed  in  evidence,  showing  the  relations  of  the  train  crew 
and.  the  deceased,  and  their  association  with  him  at  the  time  of  the 
injury,  the  deceased  and  such  crew  were  fellow-servants,  and,  being 
such,  the  jury  should  find  for  the  defendant,  which  was  refused : 
Held,  properly  refused,  as,  if  given,  the  instruction  would  have  in- 
vaded the  province  of  the  jury,  it  being  a  question  of  fact  whether 
the  crew  of  the  train  and  the  deceased  were  fellow-servants.  ChU 
cago  and  Alton  Railroad  Co,  v.  Kelly,  Admx,  637. 

ARBITRATION  AND  AWARD. 
Op  the  sttbmission,  Ain>  the  awabd. 

1.  And  trhat  embraced  therein.  A  lease  of  a  tract  of  land  con- 
tained a  covenant  of  re9ewal  at  the  election  of  the  tenant,  the  cov- 
enant providing  that  the  land,  exclusive  of  the  buildings  placed 
thereon  by  the  tenant,  should  be  appraised  by  arbitrators,  in  order 
to  furnish  a  basis  for  fixing  the  annual  rental.  Before  the  lease  had 
expired  or  notice  given  by  the  tenant  of  his  desire  to  renew  the 
same,  the  city  in  which  the  land  was  situate  had  acquired  the  right 
and  title  to  a  certain  designated  part  of  the  premises  for  a  street. 
The  parties  each  chose  an  arbitrator,  and  the  arbitrators  being  un- 
able to  agree  on  a  yalnation,  in  pursuance  of  their  powers  selected 
an  tunpire,  who,  by  his  written  award,  after  reciting  the  use  of  the 
part  acquired  by  the  city,  and  stating  the  number  of  feet  remaining, 
determined  the  value  of  the  premises  at  a  fixed  sum :  Held,  that 
the  award  was  valid  and  binding,  and  that  it  embraced  only  such 
part  of  the  premises  as  the  lessor  then  could  lease.  Leiter  v.  Pikfi 
et  ol.  287. 

ASSIGNMENT. 
Assignment  op  past  op  a  debt. 

Creates  an  equitable  lien  enforceable  only  in  equity.  See  CHAN- 
CERY, 8,  9, 10.  V 

ASSIGNMENT  FOR  THE  BENEFIT  OP  CREDITORJS.     See  INSOL- 
VENT DEBTORS,  1  to  5. 

ATTACHMENT. 
In  aid  op  sttit  at  law. 

1.  Personal  service  in  the  suit,  as  obviating  necessity  of  serving 
the  tDrit  of  attachment.    In  case  of  an  attachment  brought  in  aid  of 
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ATTACHMENT.    In  aid  of  suit  at  IjAW.    Continued. 

an  action  of  assnmpBit,  where  thelre  has  been  service  of  the  snm- 
mons  in  the  original  suit,  service  of  the  writ  of  attachment  upon 
the  defendant  is  not  necessary  in  order  to  give  the  court  jurisdic- 
tion, either  of  the  person  of  the  defendant,  or  of  his  estate  seized 
under  the  writ.  Being  in  court,  the  defendant  is  required  to  take 
notice  of  the  subsequent  steps  in  the  suit.  Bailey  et  al.  v.  Valley 
Nat,  Bank,  332. 

2.  Amendment  of  affidavit  a^d  bond,  A  motion  to  strike  from 
the  files  an  affidavit  in  attachment  and  the  bond,  and  to  quash  the 
writ,  will  be  overruled,  if  the  plaintiff,  by  leave  of  court,  flies  au 
amended  affidavit,  setting  forth  the  nature  and  amount  of  the 
indebtedness,  and  sufficient  grounds  for  the  writ,  and  a  sufficient 
amended  bond.  Such  amendments  are  fully  authorized  by  sec- 
tion 28  of  the  Attachment  act.    Ibid.  332. 

ATTORNEY  GENERAL. 

MUTUAIi  BENEFIT  ASSOCIATIONS. 

Powers  and  duties  of  the  Attorney  General  in  respect  to  them.  See 
INSURANCE,  12  to  15. 

ATTORNEY-AT-LAW. 

AtTOBNET  and  CLIENT. 

1.  Rights  of  the  latter  under  retainer  of  a  firm,  "Where  a  firm  of 
three  attorneys  enter  into  a  written  contract  of  retainer  in  a  number 
of  cases,  and  therein  agree  to  act  as  attorneys  and  coiinsel  for  the 
client,  and  generally  to  do  all  things  deemed  necessary  in  the  due 
coTirse  of  proceedings  to  faithfuUy  represent  and  defend  his  inter- 
ests in  such  cases,  according  to  their  best  judgment  and  ability,  in 
connection  with  such  other  attorneys  as  may  be  employed,  the  client 
will  be  entitled  to  the  services  of  all  three  of  the  partners  in  each 
one  of  the  suits.    Phillips  v.  Edsall  et  al,  535. 

2.  The  spirit  of  such  a  contract,  however,  does  not  require  that 
each  one  of  the  ottomeys  shall  be  present  in  court  when  each  and 
every  step  is  taken  in  each  and  every  one  of  the  several  causes,  un- 
less, in  their  best  judgment,  such  presence  is  necessary  or  advisable. 
Ibid.  535. 

3.  In  such  case,  when  all  three  of  the  attorneys  act  together,  and 
two  of  them,  after  consultation  with  the  third,  in  regard  to  the  case, 
attend  the  trial,  and  no  complaint  is  made  at  the  time  that  the  three 
do  not  all  participate  in  the  trial,  they  may  recover  the  fee  agreed 
to  be  paid.  It  is  different  when  one  of  them  abandons  the  case. 
Ibid.  535. 

4.  Attorney  prevented  from  acting,  by  his  client.  A  client  who 
objects  to  his  attorney  preparing  a  bill  of  exceptions  in  a  case,  and 
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insists  it  shall  be  prepared  by  another  attorney,  who  fails  to  get  the 
same  signed  and  sealed,  will,  in  equity,  be  estopped  from  com- 
plaining that  the  first  named  attorney  failed  to  take  such  bill  of 
exceptions,  and  he  may  recover  the  compensation  agreed  to  be 
paid  him.    Phillips  v.  Edsall  et  at.  535. 

BAGGAGE. 
Liability  of  cabbieb.    See  CAHBIERS,  1  to  4. 

BAILMENT. 
What  gokstitctes  a  bailhent. 

Aa  distinguished  from  a  sale.    See  SALES,  1. 

BANKS  AND  BANKING. 
State  BAMXiNa  law  op  1887. 

1.  Vote  of  the  people — constitutional  requirement.  The  vote  of  the 
people  contemplated  by  section  5,  article  11,  of  the  present  consti- 
tution, which  directs,  that  no  act  of  the  General  Assembly  author- 
izing associations  with  banking  powers  shall  go  into  effect  "unless 
the  same  shall  be  submitted  to  a  vote  of  the  people  at  the  general 
election  next  succeeding  the  passage  of  the  same,  and  be  approved 
by  a  majority  of  all  the  votes  cast  at  such  election  for  or  against 
such  law,**  is  the  vote  of  the  people  of  the  whole  State,  and  not  of 
particular  localities  of  the  State.  Dupee  et  ah  v.  Sieigert,  Auditor, 
494. 

2.  Limitation  as  to  population — the  statute  construed.  An  ap- 
plication was  made  to  the  State  Auditor  for  a  permit  to  organize  a 
bank  in  the  city  of  Chicago,  which  has  a  population  of  more  than 
ten  thousand  persons,  under  "An  act  concerning  corporations  with 
banking  powers,"  approved  June  16, 1887.  One  of  the  reasons  as- 
signed by  the  Auditor  for  refusing  to  gi-ant  the  permit  was,  that  the 
act  in  question  does  not  apply  to  cities  having  a  greater  population 
than  ten  thousand.  Upon  mandamus  to  compel  the  Auditor  to  grant 
the  permission  sought,  it  was  held,  there  is  nothing  in  the  Banking 
law  of  1887  which  forbids  the  organization  of  banks  under  its  pro- 
visions in  cities  of  over  ten  thousand  population.    Ibid.  494. 

3.  The  intention  of  the  legislature  in  the  passage  of  the  Bank- 
ing  law  of  1887,  as  appears  from  its  various  sections  and  provisions, 
was  to  make  it  general  enough  to  apply  to  cities  having  a  greater 
population  than  ten  thousand,  as  well  as  to  those  having  a  less  pop- 
ulation.   Ibid.  494. 

4.  Stockholder's  liability — under  Banking  law  of  1887 — constitU' 
tionality.  A  clause  of  section  6  of  the  Banking  law  of  1887,  provid- 
ing for  individual  liability  of  stockholders,  is  as  follows:    "The 
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BANKS  AND  BANKING.  State  Banking  law  of  1887.  Continued, 
shareholders  of  each  association  formed  under  the  proyisionB  of 
this  act  shall  be  held  individimlly  responsible,  equally  and  ratably, 
and  not  one  for  the  other,  for  all  contracts,  debts  and  engagements 
of  such  person  or  association,  to  the  extent  of  the  amount  of  their 
stock  therein,  at  the  par  value  thereof,  in  addition  to  the  amount 
invested  in  such  shares :"  Held,  that  such  provision,  being  in  oon- 
flict  with  section  6  of  article  11  of  the  constitution,  was  void,  but 
might  be  rejected,  leaving  the  other  constitutional  provisions  of 
the  act  to  stand  and  be  executed,  and  the  constitutional  provision 
being  self-executing,  would  fix  the  liability  of  the  stockholders. 
Dupee  et  al.  v.  Singert,  Auditor,  494. 

5.  The  constitutional  provision  in  regard  to  the  liability  of  stook- 
holders  in  banking  institutions  is  self-executing,  and  needs  no 
legislation  to  enforce  it,  and  being  a  part  of  the  organic  law,  re- 
quires no  vote  of  the  people  to  make  it  more  effective.  Such  pro- 
vision becomes  a  part  of  every  banking  law.  If  a  banking  law  fixes 
a  different  and  less  liability,  such  provision  of  the  act  will  bo  void, 
and  this  provision  of  the  constitution  will  take  its  place.   Ibid.  494. 

BANKRUPTCY. 
Limitations. 

Aa  to  suits  between  assignees  in  bankruptcy  and  adverse  claimants. 
See  LIMITATIONS,  3,  4. 

BELL  OF  EXCEPTIONS.    See  EXCEPTIONS  AND  BILLS  OF  EXCEP- 
TIONS, 3  to  7. 

BILL  TO  REDEEM.    See  CHANCERY,  20,  21,  22. 

BOARD  OF  TRADE  OF  CHICAGO. 

As  A  PRIVATE  CORPORATION. 

1.  Character  of  its  dealings,  as  of  a  private  and  public  nature.  The 
Board  of  Trade  of  the  City  of  Chicago  is  a  private  corporation,  and 
was  incorporated  for  the  purpose  of  affording  facilities  to  its  mem- 
bers in  doing  business  with  each  other.  In  their  transactions  upon 
the  floor  of  the  exchange  they  deal  as  principals  with  each  other, 
but  in  respect  to  others  than  members  of  the  board  they  are  brokers 
and  commission  merchants  for  the  producers,  consumers,  8hipi)er8 
and  merchants  whom  they  represent.  Neio  York  and  Chicago  Orain 
and  Stock  Exchange  v.  Board  of  Trade  of  the  City  of  Chicago  et  al, 
153. 

Furnishing  market  quotations  and  reports. 

2.  How  far  considered  of  public  interest,  and  subject  to  public  con^ 
trol  —  and  herein,  of  private  property  being  charged  with  a  publio 
duty.    The  market  news  of  the  proceedings,  etc.,  of  the  Chicago 
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Board  of  Trade,  is  a  epecies  of  property,  and  if  the  statistics  with 
reference  to  the  individual  business  of  the  members  of  the  associ- 
ation, and  the  aggregate  business  of  it«  members,  had  from  the 
inception  of  the  transactions  of  the  board  been  gathered  and  com- 
piled at  the  expense  of  its  own  members,  it  might  be  that  it  would 
have  been  strictly  private  property,  held  in  trust  by  the  board  for 
the  use  and  benefit  of  such  members,  and  wholly  free  from  any 
public  interest  therein.  New  York  and  Chicago  Grain  and  Stock 
Exchange  v.  Board  of  Trade  of  the  City  of  Chicckgo  et  al,  153. 

3.  The  fact,  however,  that  the  Board  of  Trade  is  a  private  cor- 
poration, and  that  the  dealings  between  its  members  are  private 
business,  such  as  is  transacted  between  dry  goods,  grocery  and 
commission  merchants,  and  that  the  statistics  of  these  dealings 
collected  by  agents  of  the  board  are  private  property,  is  not  con- 
clusive that  such  statistics  are  not  charged  with  a  public  interest, 
and  that  there  is  no  duty  due  the  public  in  respect  thereto.  Ibid. 
153. 

4.  Where  private  property  is  devoted  to  a  public  use,  and  becomes 
affected  with  a  public  interest,  it  ceases  to  be  juris  privati  only,  and 
is  subject  to  public  regulation.  Property  becomes  clothed  with  a 
public  interest  when  used  in  such  a  manner  as  to  make  it  of  public 
consequence,  and  affect  the  community  at  large.    Ibid.  153. 

5.  When,  therefore,  one  devotes  his  property  to  a  use  in  which 
the  public  has  an  interest,  he,  in  effect,  grants  to  the  public  an  in- 
terest in  that  use,  and  must,  to  the  extent  of  such  interest,  submit 
to  be  controlled  by  the  public  for  the  common  good,  as  long  as  he 
maintains  the  use.  He  may  withdraw  his  grant  by  discontinuing 
the  use.    Ibid.  163. 

6.  So  assuming  the  market  quotations  and  reports  of  the  Board 
of  Trade  are  not  only  property,  but  also  private  property,  of  the 
board,  yet  if  they  have  been  so  used  by  the  board,  and  by  the  tele- 
gpraph  companies,  with  the  knowledge  and  consent  of  the  board,  as 
to  become  affected  with  a  public  interest,  then  they  are  subject  to 
such  public  regulation  by  the  legislature  and  the  courts  as  is  neces- 
sary to  prevent  injury  to  such  public  interest.  In  this  respect  there 
is  no  difference  between  property  of  private  corporations  and  indi- 
viduals.    Ibid.  153. 

7.  Unjust  discriminations — in  supplying  market  quotations  and 
reports.  This  doctrine,  as  applied  to  the  matter  of  the  market 
quotations  and  reports  of  the  board,  forbids  that  a  monopoly  shall 
be  made  of  them,  by  furnishing  them  to  some  and  refusing  them 
as  to  others  who  are  equally  willing  to  pay  for  them  and  be  gov- 
emed  by  all  reasonable  rules  and  regulations,  and  such  doctrine 
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will  preyent  the  board,  or  the  telegraph  companies  acting  with  it, 
from  unjustly  discriminating  in  respect  to  the  persons  who  will  be 
allowed  to  receive  them.    New  York  and  Chicago  Grain  and  Stock 
Exchange  v.  Board  of  Trade  of  the  City  of  Chicago  et  aL  153. 

8.  The  Chicago  Board  of  Trade  having  so  conducted  its  affairs 
for  many  years  as  to  create  a  standard  market  for  agricultural  pro> 
ducts,  and  by  acting  in  concert  or  combination  with  telegraph  com- 
panies, and  thereby  having  built  up  a  oystem  for  the  instantaneous 
and  continuous  indication  of  that  market  and  its  fluctuations,  until 
the  public,  and  all  persons  dealing  in  such  products,  have  conformed 
to  this  system,  and  until,  in  consequence  of  the  general  use  of  that 
system  and  the  usage  of  trade,  such  instantaneous  market  quotations 
have  become  necessary  to  the  safe  and  successful  transaction  of 
business,  such  system  will  have  become  affected  with  a  public  in- 
terest, and  such  Board  of  Trade  can  not  thereafter,  in  the  furnishing 
of  such  quotations,  make  any  unjust  discrimination  between  per- 
sons willing  to  pay  therefor  and  to  conform  to  all  reasonable  rules 
and  regulations.    Ibid.  153. 

CARRIERS. 
Liability  of  cabbieb. 

1 .  Freight — baggage — distinction,  aa  to  liability  as  carrier,  in  case 
of  loss.  Where  merchandise  to  be  used  in  trade  is  packed  in  a 
trunk  and  shipped  as  personal  baggage,  the  carrier  having  no  no- 
tice of  the  contents,  the  liability  of  the  latter  therefor,  as  a  common 
carrier,  does  not  attach.  Hamburg -American  Packet  Co,  v.  Oatt- 
man,  598. 

2.  The  mere  payment  of  extra  compensation  on  account  of  the 
overweight  of  baggage  does  not  convert  such  baggage  into  freight. 
Ibid.  598. 

3.  But  in  the  case  of  an  emigrant,  who  carries  witb  him  trunks 
and  other  ordinary  baggage,  and  who  also  turns  over  to  the  carrier 
a  number  of  boxes  of  goods  for  transportation,  and  payB  freight  for 
the  weight  in  excess  of  his  allowance  as  to  baggage,  and  the  gen- 
eral character  of  the  shipment  is  known  to  the  carrier,  the  courts 
will  not  conclusively  presume  the  entire  shipment  is  of  baggage, 
and,  in  case  of  a  loss,  hold  there  can  be  no  recovery  except  for  such 
articles  contained  in  the  boxes  as  may  properly  be  designated  as 
necessary  baggage.    Ibid.  598. 

4.  A  packet  company  received  a  box  of  an  emigrant's  goods  at 
Hamburg,  to  be  carried  to  the  port  of  New  York,  and  there  safely 
delivered.  Upon  the  arrival  of  the  vessel  carrying  the  goods,  at 
New  York,  the  owner  caused  a  seasonable  and  proper  demand  to  be 
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made  upon  the  company  for  the  goods,  which  failed  to  deliver  them 
or  show  any  justification  for  non-delivery:  Held,  that  the  facts 
showed  a  right  of  recovery  by  the  owner  of  the  goods,  against  the 
company.    Hamburg- American  Packet  Co.  v.  Oattman,  598. 

CHANCERY. 

CONTINTJANCE. 

1.  On  account  of  amendment  to  hill  in  chancery.  After  the  filing 
of  a  cross-bill,  and  on  the  hearing,  the  complainant  in  the  original 
bill  amended  his  bill  in  two  unimportant  respects,  setting  up  a  fact 
which  had  been  proved  by  the  defendant,  and  another  shown  by 
the  record  before  the  court,  and  which  did  not  make  it  necessary 
for  the  defendant  to  file  a  new  answer  or  cross-bill,  and  no  leave 
was  asked  by  him  to  file  new  or  amended  pleadings :  Held,  that 
this  did  not  make  a  prior  refusal  to  postpone  the  hearing  till  the 
cross-bill  was  ready  for  hearing,  erroneous.  Phillipa  v.  Edaall  et  aL 
535. 

2.  On  filing  croaa-hill — right  of  complainant  (herein  to  a  continu- 
ance of  the  original  hill.  The  filing  of  a  cross-bill  does  not  neces- 
sarily stay  the  hearing  upon  the  original  bill,  and  when  there  has 
been  a  want  of  diligence  on  the  part  of  a  defendant,  and  the  orig- 
inal bill  is  ready  for  hearing,  he  can  not  interpose  a  cross-bill,  and 
insist,  as  a  matter  of  right,  upon  the  postponement  of  the  hearing 
on  the  original  bill.    Ibid.  635. 

3.  On  January  16, 1885,  an  original  bill  or  intervening  petition 
was  filed  in  a  cause,  to  which  an  answer  was  not  filed  until  May  10, 
1887,  though  the  defendant  was  ruled  to  answer  by  October  19, 1885. 
The  cause,  on  May  13, 1887,  was  referred  to  the  master,  to  take  and 
report  the  evidence,  with  his  conclusions,  and  the  master,  on  June  • 
28, 1887,  made  his  report,  to  which  the  defendant  filed  exceptions 
on  July  6, 1887.  On  July  12, 1887,  the  defendant,  by  leave  of  court, 
filed  a  cross-bill,  seeking  to  make  a  new  party  defendant.  The 
matters  alleged  in  the  cross-bill  were  mostly  those  set  up  in  the 
answer,  and  the  new  matters  therein  alleged  were  known  to  the 
defendant  when  he  filed  his  answer :  Held,  no  error  in  refusing 
defendant's  motion  to  postpone  the  hearing  of  the  original  bill 
until  the  hearing  was  ready  on  the  cross-bill.    Ibid.  535. 

DiSSOIiVINQ  COBPOBATIONS. 

4.  Jurisdiction  in  chancery,  generally — and  herein,  of  a  special 
statutory  authority  in  respect  to  mutual  benefit  associations.  In  the 
absence  of  statutory  provision,  courts  of  equity  have  no  jurisdiction 
to  decree  the  dissolution  of  a  corporation,  by  forfeiture  of  its  fran- 
chises, either  at  the  suit  of  an  individual  or  at  the  suit  of  the  State. 
The  court  of  chancery,  however,  is  by  statute  expressly  authorized, 
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on  information  filed  by  the  Attorney  General,  to  decree  the  disso- 
Intlon  of  mutual  benefit  associations,  and  distribute  their  effects, 
and  such  statute  is  not  unconstitutional  merely  for  the  reason  the 
corporation  is  deprived  of  a  trial  by  jury.  Chicago  Mutwil  Life 
Indemnity  Aeaociation  et  al.  v.  Hunt,  Attorney  Oeneralf  257. 

5.  Whenever  officers  of  such  corporations  have  been  guilty  of 
fraud,  or  some  material  irregularity  or  violation  of  law,  to  the  in- 
jury of  the  corporation,  or  some  non-compliance  with  the  provi- 
sions of  the  statute  under  which  the  corporation  was  organized,  a 
court  of  chancery  is  authorized  to  interpose  for  the  preservation  of 
the  property  rights  of  members  and  creditors,  and  for  the  protec- 
tion of  the  general  public,  by  taking  the  administration  of  the 
affairs  of  the  corporation  from  the  hands  of  the  delinquent  officers 
and  placing  it  in  the  hands  of  other  suitable  persons,  or,  if  the  in- 
terest of  the  members  or  the  general  public  so  requires,  by  winding 
up  its  business  and  distributing  its  effects,  and,  as  incidental  to 
such  relief,  by  decreeing  a  dissolution  of  the  corporation.  Ibid.  257. 

6.  Of  the  information — its  character  and  requisites.  An  informa- 
tion filed  in  a  court  of  equity  against  a  corporation,  for  the  purpose 
of  dissolving  the  same  on  any  of  the  grounds  named  in  the  statute, 
is  not  a  criminal  proceeding,  and  therefore  required  to  be  carried 
on  "in  the  name  and  by  the  authority  of  the  People,"  etc.  Such 
an  information  is  not  a  quo  warranto,  nor  its  equivalent,  but  is  a 
civil  proceeding  of  a  special  statutory  character,  and  is  brought  for 
the  purpose  of  protecting  and  enforcing  property  rights.  Its  pri- 
mary object  is  not  punishment,  but  to  enforce  a  due  administration 
of  the  trust  repose^  by  the  corporation  in  its  officers.    Ibid.  257. 

EqititabIjE  IjIen  upon  a  fxjnb. 

7.  Jurisdiction  to  enforce  the  lien — as,  in  case  of  the  otssignm^nt 
of  the  proceeds  of  a  prospective  judgment.  A  person  employed  at- 
torneys to  attend  to  certain  suits,  and  gave  his  notes  to  them  for 
their  fees,  as  agreed  upon,  and  to  secure  the  payment  of  such  notes, 
by  his  written  contract  assigned  to  the  attorneys  such  portion  of 
the  amount  that  should  be  found  due  the  client  in  a  certain  cause 
then  pending,  as  might  be  sufficient  to  pay  the  notes,  and  author- 
ized such  attorneys  to  receive  and  receipt  for  the  same.  Judgment 
was  recovered  in  the  case  in  respect  to  which  the  assignment  was 
made,  and  the  money  paid  into  court,  whereupon  the  attorneys  filed 
their  intervening  petition  in  that  case,  setting  up  their  right  to 
have  their  notes  paid  out  of  the  fund :  Held,  that  a  court  of  equity 
had  jurisdiction  to  entertain  the  petition  and  to  enforce  the  assign- 
ment, a  trust  being  involved.    Phillips  v.  Edsall  et  al.  535. 

8.  Assignment  of  part  of  a  debt — creates  an  equitable  lien  enforce 
able  only  in  equity.    A  part  of  a  debt  or  chose  in  action  is  not  as- 
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signable  at  law,  but  can  be  enforced  in  equity;  and  in  such  case,  a 
trust  will  be  created  in  favor  of  the  equitable  assignee  on  the  fund, 
and  will  constitute  an  equitable  lien  upon  it.  Phillipa  v.  Edaall 
et  al.  535. 

9.  So  where  a  client  makes  a  written  assignment  of  a  part  ot  his 
claim  then  in  litigation,  to  his  attorneys,  sufficient  to  pay  his  obli- 
gation to  them  for  fees  in  that  and  other  cases,  the  attorneys  may, 
either  before  or  after  the  decree  in  the  pending  case  in  which  the 
assignment  is  made,  and  before  the  maturity  of  the  notes,  file  their 
supplemental  bill  in  the  cause,  and  have  their  assignment  protected 
and  enforced  by  the  court,  and  have  a  decree  entered  preserving 
their  equitable  lien  upon  the  fund  when  recovered  and  paid  into 
court.  In  such  case,  the  attorneys,  as  such  assignees,  have  no  rem- 
edy at  law  to  enforce  the  assignment,  and  the  jurisdiction  of  a  court 
of  chancery  is  unquestionable.    Ibid.  535. 

10.  The  exhibiting  of  a  bill  or  petition  is  proper  at  any  time  after 
the  assignment,  in  order  to  give  the  court  notice  of  the  rights  of 
the  assignee  in  a  fund  which  is  the  subject  of  pending  litigation. 
Ibid.  535. 

Bebcibbion  op  contract. 

11 .  For  non-performance.  The  owner  of  land,  through  his  trustee 
holding  the  legal  title,  entered  into  a  written  agreement  with  a 
manufacturing  company  for  the  donation  of  a  part  of  the  land,  to 
be  used  for  shops,  etc.,  in  which  it  was  provided,  "that  if  the  said 
company  shall  locate  and  construct  upon  the  said  tract  of  land*' 
therein  **described,  the  shops,  buildings,  plant  and  improvements 
aforesaid  therein  agreed  to  be  constructed  during  the  year  ending 
on  the  first  day  of  July,  1885,  at  an  outlay  of  $30,000,  a  certain  deed," 
(describing  it,)  "deposited  in  escrow  for  that  purpose  with  G.,  shall 
i>e  delivered  to  the  said  grantee  therein  named,"  (the  company,) 
"and  shall  take  full  effect  as  of  the  day  of  its  date."  The  agreement 
also  contained  a  proviso  in  regard  to  the  payment  of  $15,000  to  G. 
by  the  company,  if  not  paid  by  others,  and  gave  the  trustee  power 
to  declare  the  contract  void  if  the  company  failed  to  place  on  the 
land  $5000  worth  of  labor  and  materials  by  a  day  named.  The 
company  paid  G.  the  $15,000  and  expended  $30,000  within  the  time 
agreed,  but  did  not  expend  the  $5000  until  after  the  time  fixed. 
No  forfeiture  was  ever  declared  on  that  account.  The  equitable 
owner  of  the  land  filed  his  bill  to  set  aside  the  deed  left  in  escrow, 
and  to  compel  his  trustee  to  convey  to  him :  Heldt  that  his  bill 
was  properly  dismissed.  Chray  et  al,  v.  Suspension  Car  Truck  Manf, 
Co.  187. 

12.  Mere  false  representations  of  an  intention,  not  amounting  to 
a  matter  of  fact,  is  no  excuse  for  non-performance.    Such  misrep- 

43—127  iLii. 
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resentation  will  not  justify  a  resoission  of  a  contraot,  or  a  refusal  to 
decree  a  specific  performance.  Gray  et  al.  v.  Suspewrion  Car  Truck 
Man/.  Co.  187. 

Specific  febpobmanoe. 

13.  Change  of  conditions  of  contract  by  parol.  The  owner  of  a 
tract  of  land  entered  into  a  written  contract  with  a  manufacturing 
company,  wherein  he  agreed  to  convey  to  the  latter  five  acres  there- 
of when  it  should  locate  its  factory  thereon  and  expend  $30,000  in 
buildings,  etc.,  by  a  time  given,  and  upon  payment  of  $15,000  in 
money.  The  contract  authorized  the  land  owner  to  declare  the 
contract  void  if  the  company  should  not  expend  $5000  by  the  first 
day  of  the  then  next  October.  On  September  16,  the  parties  mutu- 
ally agreed,  verbally,  to  modify  the  contract,  extending  the  time  for 
the  expenditure  of  the  $5000  one  month,  and  substituting  another 
five  acres  in  the  same  tract.  No  forfeiture  was  ever  attempted  to  be 
declared  for  not  expending  this  sum  by  the  time  agreed  on.  The 
company  in  good  faith  entered  upon  the  land,  located  its  shops, 
etc.,  thereon,  and  expended  at  least  $37,000  on  the  land,  in  improve- 
ments :  Held,  that  under  the  facts  the  company  was  entitled  to  a 
decree  for  the  specific  performance  of  the  contract.    Ibid.  187. 

14.  Burden  of  proof— as  io  alleged  change  of  contract  by  parol. 
On  bill  for  the  specific  performance  of  a  written  contract  to  convey 
land,  if  the  defendant  sets  up  a  subsequent  change  of  the  terms  of 
the  contract,  whereby  the  complainant  agrees  to  perform  further 
conditions  to  entitle  him  to  a  deed,  the  burden  of  proof  will  rest 
on  the  defendant  to  establish  such  modification.    Ibid.  187. 

Behoving  cloud  upon  title. 

15.  A  cloud  is  the  aemblance  of  a  title,  either  legal  or  equitable, 
or  a  claim  of  an  interest  in  land  appearing  in  some  legal  form,  but 
which  in  fact  is  unfounded,  or  which  it  would  be  inequitable  to 
enforce.  If  the  claim  sought  to  be  removed  is  valid,  and  may  be 
enforced,  either  at  law  or  in  equity,  it  is  not  a  cloud.  Rigdon  v. 
Shirk,  411. 

16.  Of  the  character  of  complainant's  possession.  A  claimant  of 
the  legal  title  to  land  can  not  maintain  a  bill  in  chancery  to  set 
aside  an  adverse  claim  as  a  cloud  on  his  title,  when  he  obtains  pos- 
session of  the  land  forcibly  and  unlawfully.  In  equity,  he  will  be 
treated  as  though  out  of  possession.  The  case  of  Fort  Dearborn 
Lodge  v.  Klein,  115  HI.  177,  does  not  confiict  with  the  rule  here  an- 
noimced.    Cage  v.  Hampton,  87. 

17.  Question  of  possession — or  that  the  premises  are  vacant  and 
unoccupied.  On  bill  to  remove  alleged  clouds  upon  the  title  to 
land,  the  burden  of  proof  is  on  the  complainant  to  make  out  a  case, 
— and  this  is  not  done  unless  he  shows  that  he  was  in  possession, 
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or  that  the  property  was  vacant  and  unoccupied,  at  the  time  of  the 
filing  of  the  bill.  It  is  not  sufQcient  to  prove  that  the  premises 
were  vacant  at  some  time  after  the  suit  is  brought.  Johnson  et  al. 
y.  Huling,  14. 

18.  Setting  aside  tax  title — upon  terms.  It  is  error  to  decree  that 
certain  tax  titles  be  set  aside  as  a  cloud  upon  title,  except  upon 
the  condition  that  the  complainant  shall  pay  to  the  parties  entitled 
thereto,  the  amount  found  by  the  court  to  be  equitably  due.  If 
there  is  doubt  as  to  which  of  several  defendants  is  entitled  to  re- 
ceive the  same,  the  money  should  be  ordered  into  court  for  the 
use  of  the  parties  entitled.    Ibid.  14. 

Bbeach  of  condition  subsequent. 

19.  Forfeiture,  A  court  of  equity  will  not  lend  its  aid  to  enforce 
a  forfeiture  because  of  a  breach  of  a  condition  subsequent,— not 
even  upon  the  special  ground  of  removing  a  cloud  on  title.  Douglas 
et  al,  V.  Union  Mutual  Life  Ins.  Co,  101. 

BnJj  TO  BEDEEM. 

20.  Bill  to  set  aside  trustee's  sale,  and  for  redemp  tion — relief  granted 
upon  terms.  Where  a  trustee's  sale  under  a  power  in  a  deed  of  trust 
is  set  aside,  in  consequence  of  irregularities  and  defects  in  his 
notice  of  the  sale,  and  the  former  owners  are  allowed  to  redeem,  it 
will  be  upon  equitable  terms, — ^that  the  latter  shall  pay  the  sum  due 
under  the  deed  of  trust,  and  all  taxes  paid  by  the  purchaser,  with 
interest  thereon,  within  a  reasonable  time,  or  that  the  complainant 
shall  be  forever  barred.  Bremer  et  al,  v.  Calumet  and  Chicago  Canal 
and  Dock  Co.  464. 

21.  So  upon  cross-bill  to  set  aside  a  trustee's  sale  and  allow  a  re- 
demption, a  decree  giving  afQrmative  relief  to  the  defendant,  on 
the  default  of  the  complainants  to  pay  the  redemption  money,  by 
requiring  one  of  them  to  convey  his  title,  is  imauthorized.  The 
decree  should  provide  simply  for  the  dismissal  of  the  bill  on  such 
default.    Ibid.  464. 

22.  Time  to  he  allowed  for  redemption — on  hill  to  redeem.  Where 
a  trustee's  sale  and  deed  under  a  power  is  set  aside  for  irregularities 
and  defects  in  the  notice  of  the  sale  and  the  proceedings,  the  mort- 
gagor, and  those  claiming  under  him,  will  not  be  entitled  to  twelve 
months  in  which  to  pay  the  redemption  money.  The  usual  time 
allowed  is  six  months,  but  that  is  not  obligatory  in  all  cases.  In 
this  case  ninety  days  were  allowed,  and  jt  was  held  no  abuse  of  the 
discretion  vested  in  the  court.    Ibid.  464. 

Failube  to  make  bedemption. 

23.  Dismissal  of  hill — order  of  dismissal.  A  decree  setting  aside 
a  trustee's  sale  of  land,  after  directing  the  payment  of  the  sum  re- 
quired to  be  paid  to  redeem,  should  provide  that  in  default  of  such 
payment  within  the  time  allowed,  the  bill  be  dismissed.    Ibid.  464. 
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2L  Decree  granting  relief  upon  cross-  bill — equivalent  to  a  dismiattal 
of  the  original  bill.  The  owner  of  land  sold  the  same,  taking  notes 
for  the  unpaid  price,  secured  by  deed  of  trust  on  the  premises. 
The  purchaser  laid  out  the  land  in  lots  and  blocks,  and  his  grantee 
sold  two  lot-s  to  B.  Default  having  been  made  in  paying  the  pur- 
chase money,  the  trust  deed  was  foreclosed,  and  the  trustee  con- 
veyed the  premises  to  the  creditor,  who  was  the  original  vendor. 
The  latter  filed  his  bill  to  set  aside  the  deed  to  B.  of  the  lots,  as  a 
cloud  on  the  title.  B.'s  grantor  was  made  a  party,  and  a  cross-bill 
was  filed  to  set  aside  the  trustee's  deed.  On  the  hearing,  no  decree 
was  made  as  to  the  bill  to  set  aside  the  deed  to  B.,  but  the  trustee's 
sale  was  set  aside  on  certain  conditions  as  to  payment  of  the  sum 
due  on  the  mortgage :  Held,  that  while  there  was  no  final  decree 
for  the  dismissal  of  the  original  bill  against  B.,  the  practical  effect 
of  the  decree  as  rendered  was  to  dismiss  such  bill  in  case  the  re- 
demption was  made.  Bremer  et  al.  v.  Calumet  and  Chicago  Canal 
and  Dock  Co.  464. 

Matteb  of  tbdbts. 

25.  Jurisdiction.  The  12th  section  of  article  6  of  the  constitution 
of  1870,  gives  the  circuit  courts  original  jurisdiction  of  all  cases  in 
law  and  equity,  and  the  legislature  has  no  power  to  deprive  the  cir- 
cuit courts  of  their  equitable  jurisdiction  in  suits  to  enforce  trusts. 
Howell,  Admr.  v.  Moorea,  67. 

26.  The  jurisdiction  of  a  court  of  equity  for  enforcing  trusts  is 
not  taken  away  by  the  fact  that  a  party  has  a  remedy  at  law,  espe- 
cially when  the  person  seeking  relief  is  entitled  to  a  discovery,  or 
where  the  trustee  is  boimd  to  state  an  account  of  the  trust  fund  and 
its  proceeds.    Ibid.  67. 

Belief  undeb  oenebaij  fbateb. 

27.  The  fact  that  the  court,  on  bill  to  set  aside  a  sale  under  a 
trust  deed  and  to  redeem,  does  not  find  the  right  to  the  relief 
sought  precisely  as  alleged  in  the  bill,  will  not  defeat  the  right  to 
a  decree,  under  a  general  prayer  for  relief.  Bremer  et  al,  v.  Calumet 
and  Chicago  Canal  and  Dock  Co.  464. 

Tbiaij  bt  jubt— in  ohancebt. 

28.  Submitting  questions  of  fact  to  a  jury — in  chancery— propriety 
of  so  doing.  In  cases  where  the  evidence  is  voluminous  and  con- 
flicting, it  is  eminently  proper  that  an  issue  should  be  framed  and 
submitted  to  a  jury,  and  such  practice  should  be  adopted  by  the 
courts  in  all  cases  involving  the  question  of  insanity.  Guild  et  al. 
V.  HuUy  Conservator,  et  al.  523. 

29.  Determining  the  facts— power  and  duty  of  the  chancellor — trial 
by  jury — whether  verdict  concltisive  or  merely  advisory.  In  chancery 
cases,  except  where  the  submission  to  a  jury  is  required  by  the  law 
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or  the  rules  of  chancery  practice,  the  chancellor  is  the  judge  of  the 
"weight  of  the  evidence  and  of  the  ultimate  facts  established  by  it. 
Ouild  et  al.  v.  Hull,  Conservator,  et  al.  523. 

30.  If  the  chancellor,  in  an  ordinary  chancery  suit,  submits  con- 
troverted questions  of  fact  to  a  jury,  as  he  may  do,  the  verdict  or 
finding  of  the  jury  is  advisory,  only.  He  may  adopt  the  verdict,  or 
set  the  same  aside  and  re-submit  the  question  to  another  jury,  or  he 
may  disregard  the  verdict  and  enter  such  a  decree  as,  in  his  judg- 
ment, equity  demands.  He  may  enter  his  decree  after  setting  the 
verdict  aside,  or  -without  setting  it  aside.    Ibid.  523. 

31.  Where  the  chancellor  submits  to  a  jury  the  questions  of  the 
sanity  of  the  maker  of  a  deed,  and  undue  influence  in  procuring 
the  execution  of  the  deed,  and  the  jury  finds  that  the  maker  was 
not  sane  and  the  fact  of  undue  influence,  and  the  chancellor  enters 
a  decree  setting  aside  .the  deed  **pro  forma  and  pro  forma  only," 
this  will  preclude  the  idea  or  presumption  that  he  acted  upon  his 
own  judgment  of  the  truth  of  the  allegations  upon  which  the  deed 
is  set  aside,  and  will  be  error,  as  the  parties  are  entitled  to  the  judg- 
ment of  the  chancellor  and  his  consideration  of  the  evidence,  not- 
withstanding the  verdict.    Ibid.  523. 

32.  Decree  upon  verdict — questions  of  evidence  and  instructions 
arising.  Where  a  decree  is  based  upon  the  verdict  6i  a  jury  alone, 
and  not  upon  the  independent  judgment  of  the  chancellor,  it  will 
be  reversed  if  the  finding  of  the  jury  was  the  result  of,  or  was 
influenced  by  the  admission  of,  improper  evidence  or  improper 
instructions.  In  such  case,  the  effect  is  the  same  as  though  the 
decree  was  based  on  improper  evidence  or  a  misconception  of  the 
law.    Ibid.  528. 

33.  How  far  discretionary  trith  the  chancellor — and  when  the  ver- 
dict is  merely  advisory.  In  cases  properly  cognizable  in  equity, 
under  any  one  of  the  original  heads  of  chancery  jurisdiction,  it  is 
entirely  discretionary  with  the  court  whether  it  will  or  will  not 
submit  any  issue  or  issues  of  fact  to  a  jury,  and  when  such  sub- 
mission is  made,  the  verdict  is  simp'y  advisory,  and  may  be  dis- 
regarded by  the  court.    Phillips  v.  Edsall  et  aL  535. 

34.  A  motion  for  a  jury  trial  in  a  case  in  equity  was  not  made  until 
some  two  weeks  after  a  reference  to  the  master,  and  after  a  consid- 
erable portion  of  the  testimony  had  been  taken,  and  was  not  for 
the  submission  of  any  particular  issue  or  issaes,  but  for  a  trial  by 
jury  of  all  the  issues  of  fact  made  by  the  pleadings.  The  court 
refused  the  same :  Held,  that  the  action  of  the  court  was  eminently 
proper.    Ibid.  635. 
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Admh^ibtbatiok  of  estates. 

35.  Involving  a  trust  fvnd — prohafe  courts  and  courts  in  chan" 
eery— jurisdiction.    See  ADMINISTRATION  OF  ESTATES,  1. 

Assessment  fob  taxation. 

36.  Whether  revieuable  in  equity.     See  TAXATION  AND  TAX 
TITLES,  1  to  7. 

Assignment  fob  benefit  of  gbeditobs. 

37.  JuHsdiciion  in  chancery.    See  INSOLVENT  DEBTORS,  2,  3. 

-CHILD"  AND  "CHILDREN." 
Meaning  of  the  wobds. 

When  used  in  a  statute — embracing  only  legitimates.  See  DE- 
SCENTS, 4. 

CLOUD  UPON  TITLE.    See  CHANCERY,  15  to  18. 

COLOR  OF  TITLE.     See  LIMITATIONS,  8,  9, 12, 

CONFLICT  OP  LAWS. 
State  and  Fedebal  ooubts. 

1.  Jurisdiction  of  State  courts  to  review  the  ctction  of  Federal 
courts,  A  decree  of  the  United  States  Circuit  Court  for  the  fore- 
closure of  a  mortgage  can  not  be  set  aside  by  the  State  courts  on 
the  ground  of  error  in  the  proceedings  not  affecting  the  jurisdic- 
tion, and  a  redemption  be  allowed  from  the  mortgage.  An  error 
in  ordering  a  sale  without  allowing  redemption  will  not  divest  the 
Federal  court  of  jurisdiction.  If  there  are  any  equitable  grounds 
of  relief  against  such  decree,  they  must  be  presented  to  that  court. 
Maloney  et  al.  y.  Dewey  et  al,  395. 

2.  So  where  a  decree  of  strict  foreclosure  has  been  rendered  in 
the  Circuit  Court  of  the  United  States  against  a  lunatic  or  insane 
person,  that  court  is  the  proper  forum  in  which  to  apply  for  relief 
against  the  decree.  The  State  courts  have  no  power  or  authority 
to  review,  revise  and  correct  such  decree.    Ibid.  395. 

CONFUSION  OF  GOODS. 
Btjbden  of  pboof. 

1.  To  identify  property.  If  a  party  unlawfully  or  fraudulently 
mixes  and  confuses  his  goods  with  those  of  another,  held  by  him 
as  an  agent  or  factor,  so  that  they  can  not  be  distinguished,  the  in- 
nocent party  will  be  entitled  to  take  the  whole.  The  burden  is 
upon  the  party  thus  confusing  his  goods  with  those  of  another,  to 
identify  his  own  property.  First  Nat,  Bank  of  Elgin  v.  Schween, 
Exr.  et  al  573. 
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CONSTITUTIONAL  LAW. 

BXTBOAOXrVE  EFFECT  OF  STATUTES. 

1.  To  what  extent  allowable.  It  is  competent  for  the  legislature, 
in  its  discretion,  to  regitlate  or  change  the  methods  of  conducting 
public  business,  and  to  impose  such  restrictions  and  conditions 
upon  those  having  contracts  with  the  State  as  public  policy  may 
demand,  although  such  restrictions,  conditions  or  changes  may 
require  the  observance  of  new  forms  by  the  public  officers  or  by 
the  party  to  the  contract.  The  exercise  of  such  power  is,  in  effect, 
the  same  as  the  exercise  of  the  power  for  the  enforcement  of  con- 
tracts. Within  the  limitation  that  the  right  itself  shall  not  be  im- 
paired, it  is  to  be  regarded  as  within  legislative  control.  Oage  v. 
Stewart  et  al.  207. 

2.  A  law,  however,  which  deprives  a  party  of  all  legal  remedy, 
or  imposes  impossible  conditions  to  the  assertion  of  his  right,  will 
necessarily  be  void.  The  power  of  the  legislature  in  this  regard  is 
subject  to  the  limitation  that  every  provision  of  substantial  benefit 
in  the  contract  must  be  preserved.  No  new  conditions  can  be  im- 
posed requiring  the  payment  of  additional  consideration,  or  that 
may  hinder  or  prevent  the  purchaser  or  his  assignees  from  acquir- 
ing title,  or  extending  the  time  of  redemption.    Ibid.  207. 

DlSSOLVmO  GOBFOBATIONS. 

3.  In  chancery — without  trial  hy  jury.  The  court  of  chancery  is  by 
statute  expressly  authorized,  on  information  filed  by  the  Attorney 
Genera],  to  decree  the  dissolution  of  mutual  benefit  associations, 
and  distribute  their  effects,  and  such  statute  is  not  unconstitutional 
merely  for  the  reason  the  corporation  is  deprived  of  a  trial  by  jury. 
Chicago  Mutual  lAfe  Indemnity  Aaeociation  et  al,  v.  Hunt,  Attorney 
General,  257. 

State  Banking  law  of  1887. 

4.  Vote  of  the  people — constitutional  requirement.  See  BANKS 
AND  BANKING,  1. 

5.  Stockholders*  liability,  under  that  act — constitutionality.  Same 
title,  4,  5. 

Dbainaoe  law. 

6.  Assessment  of  benefits— for  what  purposes — as  to  public  high' 
ways.    See  DRAINAGE  LAW,  3,  4,  5. 

Taxation. 

7.  Capital  stock  of  gas  companies — to  be  assessed  by  the  State 
Board  of  Equalization — constitutionality  of  the  statute.  See  TAX- 
ATION AND  TAX  TITLES,  1,  2,  3. 

CONSTRUCTION  OF  WILLS.    See  WILLS,  1,  2,  3. 
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CONTINUANCE. 

AbSEKOE  of  WITNB88BS. 

1.  Diligence  required.  On  a  second  application  for  a  continn- 
anoe  bj  a  defendant  corporation,  on  the  gronnd  of  the  absence  of 
material  "witnesses,  officers  of  the  corporation,  the  affidavit  showed 
that  at  a  prior  day  of  the  same  term  the  defendant  had  all  of  the 
witnesses  in  comrt  ready  to  testify,  they  being  non-residents  of  the 
State.  "When  so  present,  no  attempt  was  made  to  subpoena  them  or 
efforts  made  to  take  their  depositions.  The  case  had  been  continued 
once  before  by  the  defendant,  on  accoimt  of  the  absence  of  the 
same  witnesses :  Held,  that  the  application  was  properly  denied,  for 
the  want  of  diligence  to  subposna  the  witnesses  or  take  their  depo- 
sitions.   Anheuaer-Buech  Brewing  Asaociaiion  v.  Hutmacher,  652. 

In  chakgebt. 

2.  On  account  of  amendment  of  hill.    See  CHANCERT,  1. 

3.  On  the  filing  of  a  cross-bill — right  of  complainant  therein  to  a 
continuance  of  the  original  hill.    Same  title,  2,  3. 

CONTRACTS. 

MeNTAIj  OAPAGITT. 

1.  Presumption.  On  the  trial  of  an  issue  on  bill  to  set  aside  a 
deed,  on  the  alleged  ground  of  the  grantor  being  of  unsound  mind, 
the  defendants  adced  the  court  to  instruct  the  jury,  that  the  law  pre- 
sumes every  man  to  be  sane  and  competent  to  transact  his  buKiness, 
if  of  lawful  age,  imtil  the  contrary  is  shown,  and  that  "therefore 
the  jury  must  presume  and  find  that  W.  (the  grantor)  at  the  time  of 
the  execution  of  said  deed,  etc.,  was  of  sound  mind,  and  compe- 
tent to  execute  the  same,  unless  a  preponderance  of  the  evidence 
in  the  case  proves  the  contrary ;  and  if,  after  considering  all  the 
evidence  in  the  case,  the  jury  are  unable  to  determine,  from  the 
evidence,  whether  W.  was  of  sound  mind  and  competent  to  execute 
said  papers  or  not,  they  should  find,  by  their  verdict,  that  he  was 
of  sound  mind  and  was  so  competent."  The  court  refused  to  give 
the  same,  and  gave  no  other  one  upon  the  presumption  of  sanity : 
Heldy  that  the  court  erred  in  refusing  the  instruction.  Quild  et  al. 
y,  Hull,  Conservator,  et  al.  523. 

2.  In  the  same  case,  the  defendants  asked  this  instruction :  "The 
jury  are  instructed,  that  if  they  believe,  from  the  evidence,  that  the 
grantor  of  the  deed  had  memory  and  mind  enough  to  recollect  the 
proi>erty  he  was  about  to  convey,  and  Ae  person  to  whom  he  wished 
to  convey  it,  and  the  manner  in  which  he  wished  it  to  be  disposed 
of,  and  to  know  and  understand  the  business  he  was  engaged  in, 
such  person  is,  In  contemplation  of  law,  of  sound  mind,  and  his  age 
or  bodily  infirmity  would  not  vitiate  a  conveyance  made  by  one 
possessing  such  capacity.*'  The  court  refused  the  same :  Held,  that 
the  court  erred  in  refusing  such  instruction.    Ibid.  523. 
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3.  The  circumstanoe  that  the  intelleotual  powers  of  a  party  have 
been  somewhat  impaired  by  age,  is  not  sufficient  to  render  him 
incapable  in  disposing  of  his  property  by  deed  or  will,  if  he  still 
retains  a  fnll  comprehension  of  the  meaning,  design  and  effect  of 
his  acts.     Guild  et  al,  y.  Hull,  Conservator,  et  al,  523. 

What  coNSTmjTBS  a  contract. 

4.  As  distinguished  from  a  mere  license  or  privilege — whether  re/vo* 
cable,  A  written  license,  by  the  holder  of  letters  patent,  for  making 
barbed  fence  wire,  to  A  and  his  associates,  based  upon  a  sufQcient 
consideration,  namely,  an  agreement  on  the  part  of  the  licensees, 
among  other  things,  to  make  monthly  payments  of  certain  specified 
royalties  upon  all  the  barbed  wire  manufactured  and  sold,  which, 
by  its  terms,  was  to  remain  in  force  for  a  stated  time,  subject  only 
to  the  right  of  the  licensor  to  revoke  for  certain  defaults,  and  which 
was  afterward,  by  an  amendatory  agreement,  extended  to  a  further 
time,  is  a  contract,  and  not  a  mere  license  or  privilege  which  the 
licensor  might  recall  or  revoke  at  pleasure,  but  vests  a  right  to  make 
and  sell  the  wire  named.    Scutt  v.  Robertson,  135. 

5.  Such  a  license  is,  in  effect,  an  assignment,  pro  hac  vice,  to  the 
licensees,  of  an  interest  in  the  patents,  such  assignment  being  re- 
vocable only  for  a  breach  of  some  of  the  stipulations  in  the  contract 
by  which  the  assignment  was  made.  A  provision  in  the  license  that 
it  shall  not  be  transferable,  is  solely  for  the  benefit  of  the  licensor, 
and  it  may  be  assigned  when  it  appears  that  the  parties  did  not 
expect  it  to  expire  when  the  licensees  should  cease  to  act  under  it. 
Ibid.  135. 

Construction  op  contracts. 

6.  Strict  construction,  in  equity.  Where  one  of  two  creditors  of 
a  failing  firm,  by  unfair  means,  gains  an  £td vantage  over  the  other, 
and  thereby  secures  a  contract  giving  him  certain  preferences,  the 
party  so  obtaining  the  preferences  will  be  entitled  to  no  other  than 
a  strict  construction  of  the  contract,  in  a  court  of  equity,  and  it  will 
not  be  extended  so  as  to  prevent  the  other  creditor  from  accepting 
other  securities  for  his  protection,  voluntarily  given  by  the  debtor. 
Wight  et  al.  v.  Sampler  et  al.  167. 

7.  Supplemental  agreement.  Where  a  written  ftirreement  is 
changed,  in  some  respects,  by  a  further  agreement,  which  recites 
that  all  the  other  conditions  and  provisions  in  the  first  shall  remain, 
in  all  respects,  as  therein  stated,  except  as  changed  and  amended 
by  the  last  agreement,  the  two  agreements  must  be  read  as  if  what 
is  changed  by  the  last  were  stricken  out  of  the  first,  and  the  matter 
of  the  last  agreement  were  substituted.  Douglas  et  al.  y.  Union 
Mutual  lAfe  Ins.  Co.  101. 
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CONTBACT  OP  SALE. 

8.  Non-delivery  of  proper  quantity — recoupment — upon  what  basis. 
In  an  action  to  recover  the  balance  of  the  price  of  stone  delivered 
under  a  written  contract,  the  defendant,  who  was  a  dealer  in  stone, 
attempted  to  recoup  damages  for  a  neglect  to  furnish  the  amount 
of  stone  contracted  for,  and  offered  to  prove  that  had  more  stone 
been  delivered  during  a  time  named,  it  could  have  been  sold,  which 
the  court  refused  to  allow,  stating  that  defendant  might  prove  "that 
there  was  a  strong  demand  during  that  time,  and  whether  defend- 
ant was  able  to  supply  that  demand  :*'  Held,  that  the  court  ruled 
correctly,  as  what  could  have  been  sold  was  purely  conjectural,  and 
the  inquiry  should  have  been  limited  to  the  facts, — ^the  extent  of 
the  demand  at  the  time,  and  the  defendant's  ability,  '^ith  the  rock 
delivered,  to  meet  that  demand.  Titley  et  aL  v.  Enterprise  Stone 
Co.  457. 

9.  Inferior  quality  of  article  delivered — liability  of  seller.  Under 
a  contract  for  the  sale  of  rubble  stone,  to  be  taken  from  the  vendor's 
quarry  and  delivered  at  a  future  day,  the  purchaser  having  pre- 
viously bought  such  stone,  to  entitle  the  latter  to  recover  damages 
for  the  inferior  quality  of  the  stone  delivered,  there  must  be  proof 
either  of  an  express  warranty  or  of  fraud.  In  such  case  there  will  be 
no  implied  warranty,  and  the  rule  of  caveat  emptor  applies.  Ibid. 
467. 

10.  Where  the  purchaser  of  stone  from  a  certain  quarry  is  ac- 
quainted with  the  quality  of  such  stone,  there  will  be  no  implied 
warranty  of  its  quality,  and  in  an  action  by  the  vendor  to  recover 
the  price  of  stone  delivered,  the  defendant  will  not  be  prejudiced 
by  an  instruction  telling  the  jury,  in  effect,  that  if  he  accepted  the 
stone  after  an  opportunity  to  Inspect  the  same,  he  will  be  bound  by 
such  acceptance.    Ibid.  457. 

11.  Waiver  of  objection  to  quality  of  article  sold.  Where  the 
quality  of  the  article  bought  ^nd  delivered  under  a  written  con- 
tract does  not  correspond  with  the  stipulations  of  the  contract,  the 
purchaser  should  make  his  objection  thereto  at  the  time  of  the 
delivery ;  and  if  he  fails  to  object  to  the  same,  he  will  be  deemed 
to  have  waived  all  objection  as  to  its  quality.    Ibid.  467. 

12.  Written  contract  to  control.  Where  a  contract  for  the  sale 
and  delivery  of  an  article  Is  in  writing,  the  courts  must  look  to  the 
writing  alone  for  its  terms,  in  the  absence  of  fraud.    Ibid.  467. 

Giving  option  to  purchase  land. 

13.  Validity  of  contract.  A  written  contract  by  the  owner  of 
land,  giving  the  person  therein  named  an  option  or  right,  at  his 
election,  to  purchase  the  same  at  a  certain  price,  and  within  a  time 
therein  specified,  if  fairly  made  upon  suificlent  consideration,  is 
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▼alid  and  binding.    If  not  otherwise  provided,  such  a  contract  may- 
be assigned,  and  is  of  value  to  the  holder.    Rig  don  v.  Shirks  411. 

14.  Options  held  in  the  interest  of  several — relation  between  ihs 
latter.  A,  the  owner  of  certain  options  for  the  purchase  of  a  num- 
ber of  lots  of  land,  transferred  the  same  to  B,  to  be  held  and  used 
by  him  on  joint  account.  B  gave  back  a  writing,  certifying  that  A 
was  interested  in  the  options  assigned  by  him,  and  concluding : 
''B  is  to  hold  said  options  for  the  joint  and  equal  benefit  of  A  and 
B.  In  case  B  is  able  to  trade  for  the  property,  he  agrees  to  give  A 
one -half  of  the  net  profits  after  he  has  received  in  full  the  purchase 
price,  with  eight  per  cent  interest  on  the  amount  for  the  time  he 
has  held  it.  The  property  is  not  to  be  sold  for  less  than  $175,000 
until  after  May  1, 1887,  miless  by  consent  of  both  A  and  B :"  Held, 
that  when  B  acquired  the  lots,  tmder  the  options,  he  held  the  title 
in  trust,  to  reimburse  himself  for  the  purchase  money  and  interest 
thereon,  and  the  balance  for  himself  and  A  in  equal  shares,  and 
that  this  vested  an  equitable  interest  in  A  to  the  lots.    Ibid.  411. 

Mebgeb  op  contract  bights. 

15.  Effect  of  a  subsequent  contract  in  relation  to  same  subject  mat^ 
ter,  but  tohich  is  abandoned.  In  the  same  case  it  appeared  that  A 
and  B  entered  into  a  contract  with  0  in  respect  of  the  property, 
which  was  based  upon  the  contingency  that  a  hotel  company  should 
be  organized,  with  a  capital  stock  of  not  less  than  $400,000,  and  this 
contract  provided  that  the  hotel  company  should  lease  the  groimd 
from  B  at  an  annual  rental  of  $12,000,  and  taxes  and  assessments 
thereon,  the  lease  to  run  ninety-nine  years.  Of  the  rent,  three- 
fourths  was  to  be  paid  to  B  and  one-fourth  to  A,  so  long  as  B  re- 
tained the  title.  The  contract  gave  C  an  option  to  purchase  the 
premises,  including  the  proposed  lease  thereof,  at  any  time  before 
September  1, 1887,  lor  $205,000,  and  provided  that  if  0  failed  to  make 
such  purchase,  B  might  sell  the  same,  and  pay  himself  and  divide 
the  balance.  The  hot«l  company  never,  in  fact,  organized,  except 
on  paper,  and  0,  the  principal  promoter,  proved  insolvent,  and  no 
lease  was  ever  made  of  the  property :  Held,  that  this  tripartite  con- 
tract  having  proved  abortive  from  the  failure  of  the  enterprise  upon 
which  it  rested,  and  being  abandoned  by  all  parties,  did  not  have 
the  effect  to  deprive  A  of  his  interest  in  the  lots  under  the  prior 
contract,  and  vest  the  same  in  B.  The  latter  contract  never  having 
taken  effect,  there  was  no  merger  of  the  prior  contract  between  A 
andB.    Ibid.  411. 

Contract  to  convey  land. 

16.  Restrictions  therein  obviated  by  the  character  of  the  deed — 
merger  of  the  preliminary  contract  in  the  deed.  One  who  gives  his 
obligation  to  convey  land  as  a  site  for  an  educational  institution 
when  certain  conditions  shall  be  performed,  the  title  to  be  inalien- 
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able,  and  to  forever  remain  in  the  institution,  may  waive  the  per- 
formance of  the  conditions  precedent,  and  convey  the  land  in  fee 
simple  absolute,  free  of  any  and  all  restrictions,  so  that  the  grantee 
can  sell  or  incumber  the  same.  Douglas  et  al,  v.  Union  Mutual  Life 
Ins.  Co.  101. 

17.  The  owner  of  land  gave  his  obligation  to  one  in  trust,  where- 
by he  a^eed,  upon  certain  conditions,  to  execute  and  deliver  to 

'  the  board  of  trustees  of  a  proposed  university,  or  their  successors 
in  office,  a  good  and  sufficient  deed  of  conveyance  of  a  tract  of  land 
described,  "for  the  sole  and  exclusive  use  of  the  universitjr,  inalien- 
able for  any  other  use  or  purpose  forever."  The  board  of  trustees 
never  performed  the  conditions  prescribed  in  the  contract,  and 
were  never  entitled  to  a  deed  for  the  land,  but  the  maker  of  the 
agreement  to  convey,  of  his  own  accord  made  a  warranty  deed  of 
the  tract,  free  of  any  restriction  on  the  power  of  alienation :  Held, 
that  the  title  thereby  passed  to  the  grantee,  and  that  the  university 
might  mortgage  the  same,  and  the  title  would  pass  on  foreclosure 
and  sale,  free  from  any  rights  of  the  grantor's  heirs  and  widow. 
Ibid.  101. 

18.  In  such  case,  the  grantee  has  no  right  to  insist  that  the  deed 
be  read  as  being  qualified  by  the  previous  agreement,  because 
not  having  performed  its  conditions,  no  rights  could  be  properly 
claimed  under  it,  and  the  deed  being  a  voluntary  grant,  contained 
its  own  limitations,  and  therefore  the  grantee,  in  accepting  it,  ac- 
cepted it  as  it  w^as.    Ibid.  101. 

19.  It  is  a  general  rule,  that  a  written  agreement  for  the  execu- 
tion of  a  deed  is  merged  in  the  deed,  when  made  and  delivered. 
So  a  covenant  to  convey  a  parcel  of  land  for  a  designated  purpose, 
making  the  premises  not  Subject  to  alienation  or  incumbrance,  is 
satisfied  by  a  deed  in  fee,  without  any  restrictions  on  the  power  of 
alienation.-    Ibid.  101. 

Waiver  op  condition. 

20.  By  whom.  A  license  by  a  corporation  to  A  to  manufacture 
and  sell  5000  tons  of  barbed  fence  wire  annually,  for  a  term  of  years, 
gave  A  the  privilege  of  associating  with  him  in  the  business  not 
exceeding  three  partners,  on  condition  they  should  subscribe  to 
the  terms  and  conditions  of  the  license,  the  doing  of  which  was 
declared  a  condition  precedent.  The  two  partners  associated  with 
A  subscribed  a  somewhat  different  obligation  to  the  licensor,  which 
that  corporation  retained,  and  the  two  associates  of  A  declined  to 
execute  the  obligation  required  by  the  licensor.  Business  was  done 
with  the  licensees,  and  new  contracts  were  made  by  and  between 
the  licensor  and  the  licensees,  extending  the  time  of  the  license : 
Held,  that  the  condition  in  the  license  that  A's  associates  should 
execute  the  obligations  required,  was  for  the  benefit  of  the  licensor 
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alone,  and  could  not  be  taken  advantage  of  by  A,  so  as  to  deprive 
hds  associates  of  the  benefits  and  profits  derived  under  the  license, 
and  that  the  licensor,  by  its  acts  and  conduct,  waived  strict  per- 
formance of  the  condition.    Scutt  v.  Robertfion,  135.  « 
Bescission  op  contract. 

21.    For  non-performance.    See  CHANCERY,  11, 12. 

CONVEYANCES. 
Subject  to  pbe-existino  bights. 

1.  A  deed  construed  as  to  eatent  of  grant.  The  owner  of  a  lot  of 
ground  in  a  city  leased  the  same  for  a  term  of  years,  after  which 
he  conveyed  the  premises  to  B,  as  trustee.  In  a  proceeding  by  the 
city  to  condemn  a  designated  part  of  the  land  for  the  purpose  of 
widening  a  street,  compensation  and  damages  were  awarded  to  the 
reversion  and  to  the  leasehold  interest,  and  the  city  took  possession 
without  payment.  B,  the  trustee,  in  a  suit  against  the  city,  recov- 
ered judgment  for  the  sum  awarded  to  him,  with  interest  from  the 
time  i)ossession-  was  taken.  Pending  a  motion  for  a  new  trial,  by 
agreement  with  the  city,  the  trustee  executed  a  deed  to  the  city  for 
the  portion  condemned,  which  was  placed  in  escrow  until  payment 
of  the  judgment.  The  deed  recited  that  its  purpose  was  to  ratify 
the  condemnation  proceeding,  but  that  it  should  not  affect  the 
lessee.  Afterward,  the  trustee  conveyed  the  entire  premises  to  L., 
the  deed  subject  on  its  face  to  such  rights  as  the  city  might  have 
acquired  to  the  part  condemned,  "by  deed,  condemnation  proceed- 
ing, judgment  or  otherwise,"  and  also  transferred  to  L.  the  judg- 
ment against  the  city.  On  payment  of  the  judgment,  the  city 
obtained  and  placed  the  trustee's  deed  on  record :  Held,  that  the 
city  acquired  the  title  to  that  portion  of  the  lots  condemned,  and 
that  L.  did  not,  by  his  deed,  take  anything  more  than  the  residue. 
Letter  v.  Pike  et  al.  287. 

CONSIDEBATION. 

2.  May  he  ahovjn  by  parol  to  be  different  from  that  expressed  in 
the  deed.    See  EVIDENCE,  15. 

Evidence  tO  prove  execution. 

3.  Parol  evidence — admissions  or  declarations  of  grantee.  Same 
title,  13, 14. 

AcKNOWiiEDOMENTS  OP  DEEDS.    See  that  title,  1. 

CORPORATIONS.  • 

LiMITINO  POWER  OP  ALIENATION. 

1.  A  charter  construed.  A  clause  in  a  charter  of  a  university, 
that  "no  gifts,  grants  or  devises  made  to  the  university  for  a  particu- 
lar purpose  shall  be  applied  to  any  other  purpose,"  has  inference 
only  to  donations  in  aid  of  the  accomplishment  of  a  special  object, 
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as  distingiiiBhed  from  aid  to  the  nniversity  generally.    It  does  not 
prohibit  the  alienation  of  land  conveyed  to  it  by  a  general  deed 
expressing  no  specific  purposes  of  the  grant.     Doitglas  et  aL  y. 
Union  Mutual  Life  Ins.  Co.  101. 
Pbivate  oobpobation. 

2.  When  charged  toith  a  public  duty — and  subject  to  public  regu- 
lation.    See  BOARD  OF  TRADE  OF  CHICAGO,  1. 

DiBSOIiUTION  OP  OOBPOBATION. 

3.  Jurisdiction  in  chancery.    See  CHANCERT,  4,  6. 

COVENANTS  FOR  TITLE. 
In  thb  statutobt  pobm. 

1.  When  a  conveyance  of  land,  in  the  statutory  form  prescribed 
in  section  9  of  the  Conveyance  act,  contains  the  words  "conveys 
and  warrants,"  it  will  be  held  to  be  a  deed  with  covenants  of  seizin, 
against  incumbrances,  and  for  quiet  possession,  etc.,  as  specified 
in  that  section.    Howell,  Admr.  v.  Moorea,  67. 

COVENANTS  RUNNING  WITH  THE  LAND. 
Covenant  pob  benewaIi  of  IiEasb.    See  LANDLORD  AND  TENANT, 
3,4,5. 

CRIMINAL  LAW. 
Of  the  indictment. 

1.  Finding  a  new  indictment — to  obviate  defects  in  the  original. 
Where  defects  are  f oimd  in  an  indictment,  it  is  proper  to  apply  to 
the  grand  jury,  and  have  that  body  return  a  new  one,  avoiding  the 
defects  in  the  first ;  and  it  is  no  good  ground  of  abatement  that  the 
former  has  not  been  actually  discontinued  when  the  latter  is  re- 
turned.    Qannon  v.  The  People,  507. 

Reasonable  doubt. 

2.  In  a  criminal  case,  the  court,  for  the  prosecution,  told  the  jury 
to  give  the  prisoner  "the  benefit  of  any  reasonable  doubt  arising 
out  of  the  evidence  in  the  case  :"  Held,  that  there  was  no  error  in 
confining  the  reasonable  doubt  to  such  as  should  arise  from  a  con- 
sideration of  all  the  evidence.    Ibid.  507. 

TWICfE  IN  JEOPABDY. 

3.  Requisites  of  the  plea.  A  special  plea  to  an  indictment  of  a 
former  jeopardy  must  show  how  and  in  wAat  manner  the  prisoner 
was  put  in  jeopardy.    Ibid.  507. 

4.  New  trial  granted — former  conviction  no  bar.  If  a  new  trial  is 
granted  on  the  defendant's  application  in  a  criminal  case,  the  trial 
will  not  be  a  bar  to  a  second  trial  on  the  same  or  an  amended  in- 
dictment.   Ibid.  507. 
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CaiiIiIno  on  defendant  befobe  sentence. 

5.  While  it  is  the  better  practice  to  call  upon  the  defendant  to 
aay  why  he  should  not  be  sentenced,  yet  the  omission  to  do  so  is 
no  ground  for  a  reversal  in  any  case.     Oannon  y.  The  People,  507. 

MUBDEB. 

6.  Fctcta  sustaining  conviction  for  murder.  In  this  case,  the  evi- 
dence, which  is  chiefly  circumstantial,  is  reviewed  by  the  court,  and 
held  sufficient  to  sustain  a  verdict  of  murder  against  the  accused. 
Ibid.  507.  * 

Evidence  in  cbiminaIj  gases. 

7.  Circumstantial  evidence  is  of  two  kinds,  viz.:  Certain,  or  that 
from  which  the  conclusion  in  question  necessarily  follows;  and 
uncertain,  or  that  from  which  the  conclusion  does  not  necessarily 
follow,  but  is  probable,  only,  and  is  obtained  by  a  proce&s  of  reason- 
ing.   Ibid.  507. 

8.  Exclamation  of  another  in  presence  of  accused.  On  the  trial 
of  one  for  the  alleged  murder  of  his  step-son,  it  appeared  that  the 
accused  and  the  boy  went  away  from  their  home  together.  On  the 
return  of  the  accused  to  the  house  he  found  his  wife's  brother  there. 
The  two  walked  away  in  company,  and  came  upon  the  dead  body  of 
the  boy.  The  accused  and  his  brother-in-law  came  back  together, 
the  latter  going  into  the  house  and  informing  his  sister  that  her 
boy  was  drowned,  whereupon  the  mother  exclaimed :  "I  knew  it, 
I  knew  it;  my  heart  has  ached  for  two  hours.  Oh,  Alfred  I"— the 
accused.  At  this  point,  the  latter,  who  was  lingering  behind,  but 
in  hearing,  dodged  into  the  house  and  caught  his  wife,  and  told 
her  to  "hush,  not  take  on."  It  was  held,  the  exclamation  of  the 
mother  was  admissible  in  evidence,  as  giving  character  to  the  con- 
duct and  the  cautionary  words  of  the  accused.    Ibid.  507. 

9.  Inferences  and  presumptions — of  instructions  in  respect  thereto. 
On  a  trial  for  murder,  the  defendant  asked  the  court  to  instruct, 
that  "while  circumstantial  evidence  is  legal  and  proper  evidence 
in  criminal  cases,  yet  no  inferences  or  presumptions  should  be  in- 
dulged in  by  a  jury,  that  do  not,  in  their  minds,  necessarily  arise 
from  circumstances  proved,"  etc. :  Held,  that  the  vice  of  the  in- 
struction was  the  use  of  the  word  "necessarily,"  and  that  it  was 
properly  refused.    Ibid.  507. 

10.  On  a  prosecution  for  murder,  where  the  evidence  was  cir- 
cumstantial, the  defendant  asked  the  court  to  instruct  the  jury  as 
follows :  "And  if  it  is  possible  to  account  for  the  death  of  the  de- 
ceased upon  any  reasonable  hypothesis  other  than  that  of  the  guilt 
of  the  defendant,  then  it  is  your  duty,  as  jurymen,  to  so  account 
for  it,  and  find  the  defendant  not  guilty,'*— which  the  court  refused, 
but  it  was  held  that  the  refusal  worked  no  injury  to  the  defendant. 
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because  such  instniotion  was  substantially  embodied  in  seyend 
others.     Gannon  v.  The  People^  507. 

11.  Aa  affecting  degree  of  punishment  The  punishment  of  a  pub- 
lic warehouseman  for  the  issuing  of  false  or  fraudulent  receipts  of 
grain  being  fixed  at  not  less  than  one  nor  more  than  ten  years'  con- 
finement in  the  penitentiary,  the  circumstances  under  which  the 
act  was  done,  and  the  motives  actuating  the  defendant,  may  be 
shown  in  mitigation  of  his  punishment.  Such  evidence  may  be 
*  controlled  by  instructions,  as  in  other  cases  where  evidence  is  com- 
petent and  admissible  for  a  particular  purpose.  Sykea  v.  The  Peo- 
ple, 117. 

CROSS-ERROBS.  See  PRACTICE  IN  THE  SUPREME  COURT,  2. 

CURTESY. 

Estate  by  the  ctjbtesy. 

1.  On  the  death  of  a  married  woman,  in  1832,  seized  in  fee  of 
land  and  leaving  issue,  the  husband  took  an  estate  by  the  curtesy 
in  the  wife's  lands,  and  the  children,  the  heirs  of  both,  will  have 
no  right  of  entry  in  the  lifetime  of  the  father.  Orihwein  v.  Thonuu 
et  al.  554. 

DECREES.    See  JUDGMENTS  AND  DECREES,  1  to  a. 

DEMAND  AND  REFUSAL. 

In  mandamus. 

WJ^ther  necessary.    See  MANDAMUS,  3,  i. 

DESCENTS. 
In  the  case  of  HiIiEoitihates. 

1.  The  statute  construed.  The  statute  declaring  that  "an  illegiti- 
mate child  shall  be  heir  of  his  mother  and  maternal  ancestor,  and  of 
any  person  from  whom  its  mother  might  have  inherited,  if  living," 
places  the  illegitimate,  in  respect  of  the  estate  of  a  person  from 
whom  the  mother  might  have  inherited,  if  living,  upon  the  same 
footing  as  if  he  were  legitimate ;  and  in  case  of  his  death  before  the 
descent  is  cast  upon  him,  his  children  or  heirs-at-law  will  take  the 
estat-e  to  the  same  extent  he  would  have  taken,  if  living.  Elder  et  al, 
T.  Bales  et  al,  425. 

2.  An  illegitimate  son  was  bom  of  a  woman,  after  which  she 
married  and  had  bom  seven  other  children  in  lawful  wedlock.  The 
Illegitimate  son  died  before  his  mother,  and  after  the  death  of  his 
mother's  husband.  The  mother  then  died,  and  after  her  decease 
her  legitimate  son  died  seized  of  real  estate,  leaving  no  issue,  but 
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one  slBter  and  the  descendants  of  four  other  sisters :  Held,  that  the 
children  of  the  illegitiniate  son  took  one-sixth  part  of  the  estate 
of  the  deceased  legitimate  son,  as  his  heirs-at-law.  Elder  et  al.  v. 
Bales  et  al.  425. 

3.  The  effect  of  the  act  of  1872,  relating  to  descents  in  the  case 
of  illegitimates,  is  to  remove  the  common  law  disability  of  a  bastard 
child  to  inherit  through  its  mother,  or  one  from  whom  she  might 
inherit,  if  living.  In  this  respect  the  illegitimate  is  placed  iipon 
the  same  footing  as  legitimate  persons,  and  his  heirs  will  take,  by 
descent,  the  same  estate  he  would  have  inherit-ed,  if  living.  Ibid. 
425. 

4.  Meaning  of  the  words  *'cfciW"  and  "children."  Prior  to  1822  the 
common  law  in  regard  to  illegitimates  had  not  been  modified  by 
statute,  and  a  bastard  could  not  inherit,  even  from  its  mother.  The 
words  ''children"  and  "child,"  when  used  in  a  statute,  are  construed 
to  embrace  only  legitimate  children.   Orthwein  v.  Thomas  et  al.  554. 

5.  Presumption  in  favor  of  legitimacy.  The  law  will  presume  that 
every  child  is  the  offspring  of  a  lawful  rather  than  a  meretricious 
union  of  the  parents,  and  that  consequently  the  mother,  either  by 
actual  marriage  or  by  cohabitation  and  recognition,  was  the  lawful 
wife  of  the  father.    Ibid.  554. 

6.  Inasmuch  as  the  presumption  of  the  legitimacy  of  offspring 
attaches  to  every  child,  the  burden  of  showing  illegitimacy  is  cast 
on  those  who  allege  it.  Mere  rumor  is  insufficient  to  bastardize 
issue,  or  require  positive  proof  of  actual  marriage.  If  the  presump- 
tion  is  false,  that  may  be  shown  by  repeUant  facts,  otherwise  the 
presumption,  from  mere  filiation,  must  stand.    Ibid.  554. 

DESCRIPTION. 
In  a  IjEASE. 

1.  Uncertainty  in  description  of  the  premises — cured  by  posses^ 
sion.  A  lessee,  after  having  executed  the  lease,  having  taken  pos* 
session  under  the  contract  and  having  paid  rent  under  it,  can  not 
repudiate  the  lease  merely  because  it  does  not  definitely  describe 
the  demised  premises.    Bulkley  v.  Devine,  406. 

DRAINAGE  LAW. 
Action— BENEFITS  to  pubijIC  highways. 

1.  Under  the  Drainage  ]aw,  the  drainage  commissioners  may 
assess  the  public  roads  in  their  district  such  sums  as  they  will  be 
benefited,  in  proportion  to  the  benefits  to  the  other  lands,  and  may 
recover  judgment  upon  such  assessments  in  an  action  of  debt  against 
the  highway  commissioners  of  the  town  in  which  such  roads  may 
lie.     Comrs.  of  Highways  v.  Drainage  Comrs.  681. 

44—127  111. 
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FliBADINO. 

2.  Of  the  declaration  in  auch  ease.  In  an  action  of  debt  by  the 
commissioners  of  a  union  drainage  district,  against  the  commis- 
sioners of  highways,  to  recover  for  special  assessments  made  against 
the  public  roads  of  the  defendants'  town,  the  declaration  alleged, 
in  substance,  the  organization  of  the  plaintiffs  as  a  special  drainage 
district;  that  they  assessed  to  such  public  roads  such  sum  as  was 
Just  and  equitable  for  such  roads  to  pay,  in  proportion  to  the  bene- 
fits received  by  them  by  the  work  of  drainage;  that  they  estimated 
the  amount  of  benefits  to  the  entire  district,  including  those  to  the 
roads,  giving  the  relative  proportion  assessed  to  such  roads  and 
the  whole  district,  which  ratio  was  3-100 ;  that  on  a  hearing  of  ob- 
jections, after  due  notice  to  all  parties  interested,  the  commissioners 
filed  their  certificate  of  confirmation,  from  which  no  appeal  was 
taken  by  the  defendants ;  that  the  plaintiffs,  having  duly  divided 
the  district  into  sub -districts,  did  assess  the  public  roads  in  each 
sub-district  by  classifying  them  in  the  same  manner  as  was  done 
for  work  on  the  main  ditch,  giving  the  proportions  and  ratios,  and 
alleging  the  appearance  of  the  defendants  on  the  hearing  of  ob- 
jections and  the  confirmation  of  the  classification,  and  the  failure 
of  any  one  to  appeal,  and  showing  the  refusal  of  the  defendants  to 
pay  the  assessments  on  the  roads :  Held,  on  general  demurrer,  that 
the  declaration  was  sufficient  to  support  a  judgment  against  the 
defendants.     Comra,  of  Highways  v.  Drainage  Comr»,  581. 

Assessment  of  benefits. 

3.  For  what  purpoaea—as  to  public  highwaya.  The  formation  of 
drainage  districts  is  not  limited  by  the  constitution  (art.  4,  sec.  3,) 
and  the  law  of  1885  to  agricultural  or  sanitary  purposes,  in  the  sense 
that  no  lands  can  be  specially  assessed  unless  they  shall  be  found 
to  be  benefited  specifically  for  agricultural  or  sanitary  purposes,  as 
this  would  exclude  all  land  held  for  residences,  roads  and  timber 
land.  The  improvement  of  land  for  highways  or  for  residences, 
and  for  timber,  by  proper  drainage,  is,  in  the  sense  of  the  law,  an 
Improvement  for  agricultural  and  sanitary  purposes.    Ibid.  581. 

4.  Neith er  the  constitution  nor  the  statute  requires  that  the  ben e- 
fits  shall  be  for  agricultural  or  sanitary  piirposes,  but  they  require 
that  the  district  shall  be  organized  for  these  purposes.  The  only, 
limitation  in  respect  to  benefits  is,  that  the  drains,  etc.,  shall  be 
constructed  and  maintained  by  "special  assessments  upon  the  prop- 
erty  benefited  thereby,"— that  is,  benefited  by  constructing  or  main- 
taining the  drains,  etc.    Ibid.  681. 

5.  If  a  highway  over  marshy  or  swampy  grround  shall  be  drained, 
it  will  be  improved,  and  the  public  will  be  benefited  thereby,  and 
that  wiU  be  done  by  the  drainage  district  which  it  was  the  duty  of 
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the  highway  commiflsioners  to  have  done,  and  therefore  the  law 
imposes  no  new  burden  on  the  road  district.    Comrs,  of  Highways 
V.  Drainage  Comra,  581* 
Question  of  benefits. 

6.  Whether  open  to  inquiry.  In  an  action  by  drainage  commis- 
sioners against  highway  commissioners,  to  recover  for  special  as- 
sessments upon  public  roads,  the  question  of  whether  the  roads  are 
benefited  in  fact,  is  not  open  to  inquiry.  If  the  commissioners  err 
in  their  estimate,  the  remedy  is  by  appeal  from  their  order  of  con- 
firmation.   Ibid.  581. 

CiiASSifigation  of  lands. 

7.  Including  hightraya.  The  Drainage  law,  requiring  the  lands 
benefited  to  be  classified,  includes  highways,  which  form  a  class 
of  themselves,  distinct  from  lands  in  general.  When  they  are  as- 
sessed pursuant  to  section  40  of  the  Drainage  act,  no  other  classi- 
fication is  needed.    Ibid.  581. 

8.  Time  and  place  to  object.  Under  the  Drainage  law  of  1885, 
entitled  "An  act  to  provide  drainage  for  agricultural  and  sanitary 
purposes,"  etc.,  the  objection  that  the  drainage  commissioners  failed 
to  classify  certain  lands  within  the  drainage  district,  and  indicate 
thereby  whether  such  were  or  were  not  benefited,  comes  too  late 
on  application  for  judgment  for  unpaiid  special  assessments.  Such 
an  objection  should  be  made  to  the  commissioners,  and  if  not  al- 
lowed, the  objector  should  appeal.  The  People  ex  rel.  Barber  v. 
Chapman,  387. 

9.  The  act  gives  each  land  owner  ample  opportimity  to  be  heard 
before  the  drainage  commissioners,  in  relation  to  the  classification 
of  lands  to  be  benefited ;  and  such  board  has  full  power  to  grant 
relief  by  correcting  any  errors  therein,  and  it  gives  such  owners 
the  right  of  appeal  from  the  decision  of  the  commissioners  upon 
their  objection,  to  three  supervisors,  who  are  invested  with  power 
to  correct  any  error  shown  to  exist  in  the  classification.  This  rem- 
edy is  exclusive,  and  if  the  ^arty  fails  to  pursue  it,  he  will  have  no 
other  redress.    Ibid.  387. 

EE-CIiABSIFICATION  OF  LANDS. 

10.  Extension  of  tax  on  that  baMs.  The  new  classification  of 
lands  specially  benefited,  as  authorized  by  section  21  of  the  act  of 
1685,  is  intended  to  correct  errors  in  the  prior  one;  and  when  made, 
taxes  levied  for  the  payment  of  prior  indebtedness  of  the  district 
will  be  extended  on  the  basis  of  the  re -classification.  Boul  v.  The 
People  ex  rel.  Baker,  240. 

11.  On  April  4, 1885,  certain  drainage  commissioners  made  an  as- 
sessment of  $28,000,  in  addition  to  one  previously  made,  payable, 
one-third  October  1, 1886,  one-third  October  1, 1887,  and  one-third 


Digitized  by  VjOOQ  IC  — ^ 


692  INDEX. 

DRAINAGE  LAW.    RE-diASSinOATiON  op  liANDS.    Continued. 

October  1, 1888,  on  which  assessment  the  commissioners  borrowed 
$26,000,  issuliig  bonds  dated  October  30, 1885,  $8000  payable  in  two 
yeai-8,  $8000  in  three  years,  and  $10,000  in  three  years  and  eleven 
months.  Prior  to  April  25, 1887,  lands  in  the  district  were  not  as- 
sessed for  benefits,  at  which  time  a  re-classification  was  made,  by 
which  they  were  made  assessable.  The  tax  levied  to  pay  the  prin- 
cipal and  interest  of  the  second  installment  of  bonds,  and  the  in- 
terest on  the  third  installment,  was  extended  on  the  basis  of  the 
re-classification  :  Held,  that  the  tax  was  properly  extended  upon 
that  basis.  The  owners  acquired  no  rights  under  the  first  assess- 
ment of  benefits,  but  enjoyed  only  the  benefit  of  a  mistake.  JBoul 
V.  The  People  ex  rel.  Baker,  240. 
Notice. 

12.  Where  any  public  roads  are  aaeeased  their  proportional  share 
of  benefits  arising  from  a  drainage  system,  the  com mi&si  oners  of 
highways  are  entitled  to  the  same  notice  as  individual  land  owners. 
The  giving  of  such  notice  gives  jurisdiction  to  the  drainage  com- 
missioners to  act.     Comra,  of  Highways  v.  Dfainage  Comrs,  581., 

13.  As  to  time  and  place  for  hearing  objections.  In  the  absence 
of  proof  to  the  contrary,  it  will  be  presumed  that  the  owners  of  land 
in  a  drainage  district  were  served  with  notice  of  the  action  of  the 
drainage  commissioners,.as  required  by  section  27  of  the  act  of  1885, 
and  of  the  time  and  place  for  hearing  objections,  and  that  they 
appeared  before  the  commissioners  at  such  time  and  place.  If  an 
owner  fails  to  appear  and  object,  he  will  be  held  to  have  waived  all 
objection  to  their  action.   The  People  ex  rel.  Barber  v.  Chapman,  387. 

14.  But  one' notice  necessary.  After  the  drainage  commissioners 
have  once  obtained  jurisdiction  by  service  of  notice,  no  other  notice 
is  required  as  to  any  further  steps  taken  by  them  in  the  way  of  sub- 
sequent assessments,  but  the  land  owner  will  be  required  to  take 
notice  thereof,  the  same  as  a  party  in  a  suit  at  law.    Ibid.  387. 

Expenditure  op  fund. 

15.  How  far  limited,  territorially^  The  power  of  a  drainage  dis- 
trict in  several  townships  to  expend  money  raised  by  special  assess- 
ments, is  co-extensive,  territorially,  with  its  power  to  assess  and 
collect.  The  case  of  Hundley  v.  Park  Comrs.  67  111.  559,  holding  that 
money  raised  by  assessment  in  one  town  can  not  be  expended  in 
another,  has  no  application  to  a  municipal  corporation  embracing 
parts  of  several  townships.  Comrs.  of  Highways  v.  Drainage  Comrs. 
681. 

EMINENT  DOMAIN. 
Measube  op  dahaoes. 

1.  Elements  to  be  considered — in  respect  to  a  leasehold  interes^^ 
evidence.   In  a  proceeding  for  the  condemnation  of  a  leasehold  in- 
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terest  in  a  lot  or  building  nsed  for  business  purposes  by  the  tenant, 
the  jury  called  to  fix  the  compensation  may  properly  take  into  con- 
sideration evidence  tending  to  show  the  actual  value  of  the  lease- 
hold interest  of  which  the  tenant  is  sought  to  be  deprived ;  the 
actual  injury  to  be  suffered  by  him  from  the  loss,  destrucMon  or 
depreciation  of  the  improvements  placed  by  him  on  the  property 
specially  adapted  to  his  business,  if  any  is  shown ;  the  reasonable 
coat  of  removal  and  of  refitting  in  another  locality  for  the  further 
conduct  of  business,  as  shown  by  the  evidence ;  and  also  any  injury 
the  jury  may  find,  from  the  evidence,  will  result  to  the  tenant  by 
reason  of  the  unavoidable  interruption  of  his  business,  incident  to 
its  present  site  and  his  establishment  in  a  new  location  during  the 
period  of  such  interruption,  if  any  is  showu.  Atchison,  Topeka  and 
Santa  Fe  Railroad  Co.  v.  Schneider  et  al,  144. 

2.  On  the  trial,  the  x>etitiouers  offered  to  prove  the  rental  value 
derived  from  similar  premises  in  the  near  vicinity,  which  the*court 
refused  to  allow.  The  proposed  evidence  failed  to  show  the  prop- 
erty inquired  about  was  similar,  or  in  the  near  vicinity :  Held,  no 
error  in  refusing  the  testimony  so  offered.    Ibid.  144. 

3.  In  the  same  case,  the  teuant  was  allowed  to  stat«  his  average 
monthly  profits  during  the  year  preceding  the  hearing :  Held,  that 
this  was  competent  as  tending  to  prove,  i^ith  other  testimony,  the 
loss  which  he  would  incur  by  the  suspension  of  business  during  the 
time  necessarily  consumed  in  moving  to  another  place.    Ibid.  144. 

4.  Leasehold  and  reversionary  interests — compensation  as  between 
them— presumption — each  considered  independently  of  the  other.  On 
the  condemnation  of  leased  property,  the  damages  are  not  assessed 
upon  the  idea  that  the  relation  of  the  value  of  the  leasehold  and 
reversionary  interests  are  to  perpetually  remain  as  fixed  by  the 
terms  of  the  lease,  but  upon  the  idea  that  the  sum  assessed  is  a  fair 
and  adequate  compensation  for  the  entire  prospective  values  of 
those  interests  at  the  date  of  the  assessment.  Leiter  v.  Pike  et  al.  287. 

5.  And  in  such  case,  the  presiunption  is  that  each  interest  is 
fully  compensated,  according  to  the  law,  for  the  injury  it  sustains 
by  reason  of  the  taking ;  and  in  no  view,  where  the  property  is 
leased,  is  the  one  interest  to  be  burdened  with  making  good  the 
loss  sustidned  by  the  other  interest  by  reason  of  the  taking.  Hence, 
in  a  proceeding  to  apportion  the  rents  to  be  paid  by  the  tenant,  it 
is  wholly  immaterial  whether  the  condemnation  money  to  the  one 
or  to  the  other  is  less  than  it  ought  to  have  been.    Ibid.  287. 

KeW  TBIAL. 

6.  Excessive  damages.  "Where  the  jury  have  evidently  acted  either 
from  passion,  prejudice  or  mistake,  and  award  as  compensation  for 
a  leasehold  interest  sought  to  be  taken,  a  sum  which,  at  first  blush, 
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strikes  a  fair  mind  as  being  entirely  too  large,  the  court  ought  to 
set  aside  their  verdict  and  grant  a  new  trial.  Atchison,  Topeka  and 
Santa  Fe  Railroad  Co.  v.  Schneider  et  al.  144. 

7.  Verdict  against  the  evidence.  While  the  personal  view  of  the 
jury  in  a  condemnation  case  is  in  the  nature  of  evidence,  and  is  to 
be  considered  by  them  in  connection  with  other  evidence,  yet  this, 
nor  any  other  court,  has  ever  held  that  the  jury  may  ignore  all  the 
other  evidence,  and  fix  the  compensation  and  damages  directly 
contrary  thereto.  It  is  only  when  the  evidence  is  conflicting,  that 
the  jury  may  draw  their  own  conclusions  from  a  personal  view. 
Ibid.  144. 

8.  Where  there  is  a  conflict  of  evidence,  and  the  verdict  is  con- 
sistent with  all  the  facts  and  circumstances  in  the  case,  it  will  not 
be  set  aside  merely  because  the  court  may  regard  the  weight  of 
evidence  in  the  record  as  against  it ;  but  when  it  clearly  appears 
that  the  amount  fixed  is  inconsistent  with  and  contrary  to  all  the 
proofs,  it  is  the  duty  of  the  court  to  interfere,  and  submit  the  case 
to  another  jury.    Ibid.  144. 

Bight  op  entry  pending  appeaij. 

9.  •  Where  a  railway  company  appeals  to  the  Supreme  Court  from 
the  judgment  awarding  compensation,  it  will  be  entitled  to  an  or- 
der of  the  court  permitting  it  to  enter  upon  the  property  sought  to 
be  condemned,  on  filing  its  appeal  bond  in  conformity  with  the  or- 
der granting  the  appeal.  It  is  error  to  refuse  such  order,  but  when 
the  company  otherwise  obtains  the  order,  as,  upon  the  payment 
of  the  money  into  the  county  treasury,  the  error  will  not  reverse. 
Ibid.  144. 

10.  Section  13  of  the  Eminent  Domain  act  gives  th&  petitioner  the 
right  to  enter  upon  the  use  of  the  property  sought,  pending  an  ap- 
peal from  the  assessment  of  compensation  and  damages,  and  section 
12  of  the  act  gives  the  right  of  appeal.  The  exercise  of  one  of  these 
rights  is  not  a  waiver  of  the  other, — ^they  are  concurrent.  It  matters 
not  that  on  a  reversal  and  a  second  trial  the  buildings  which  were 
upon  the  premises  at  the  time  of  the  first  trial  may  have  been  re- 
moved, and  thus  prevent  a  personal  view  by  the  juiy.  A  trial  may 
be  had  without  such  view.    Ibid.  144. 

Waiver  op  error  by  laio)  owner. 

11.  Payment  of  damages.  Where  a  land  owner,  a  part  of  whose 
land  is  sought  to  be  condemned  for  public  use,  brings  suit  to  re- 
cover the  compensation  and  damages  awarded  to  him  for  the  prop- 
erty taken  or  damaged,  and  recovers  judgment  therefor,  which  is 
paid,  he  wiU  thereby  waive  all  right  to  object  to  the  validity  of  the 
proceeding  to  condemn.  He  can  not  have  both  the  property  and 
its  value.    Leiter  v.  Pike  et  al.  287. 


Digitized  by  VjOOQIC 


INDEX.  695 

EMINENT  DOMAIN.    Waivbk  op  ebbob  by  Jj astd  owneb.    Continued. 

12.  So  where  the  land  owner,  after  the  recovery  of  judgment  for 
the  value  of  his  property  taken  or  damaged,  gives  a  deed  to  the  city 
taking  his  lots,  conveying  thft  property  condemned,  and  places  the 
same  in  escrow,  to  take  effect  on  the  payment  of  his  judgment,  and 
the  same  is  paid,  his  acceptance  of  the  money  and  the  making  of 
his  deed  will  estop  him  from  questioning  the  validity  of  the  judg- 
ment of  condemnation.    Letter  v.  Pike  et  al.  287. 

BETEBSAIi  IN  PABT. 

13.  Effect  upon  the  judgment.  In  a  proceeding  to  condemn  land 
to  widen  a  street,  and  to  assess  benefits  with  which  to  pay  damages 
for  the  ]and  taken,  the  reversal  of  the  judgment  of  confirmation  of 
special  aasessments,  for  an  omission  to  specially  assess  a  street  horse 
railway  in  common  with  other  property  benefited,  will  not  affect 
the  assessment  of  damages  to  the  property  sought  to  be  taken  or 
damaged.    Ibid.  287. 

ESCROW. 
Deed  in  escbow. 

1.  When  it  hecomea  operative.  A  deed  placed  in  escrow  conveys 
nothing  until  the  conditions  for  its  delivery  are  performed  and  the 
deed  delivered,  after  which  it  will  take  effect  as  if  it  had  been  de- 
livered immediately  to  the  grantee,  and  no  act  can  hinder  or  pre- 
vent this  effect.    Leiter  v.  Pike  et  al.  287. 

ESTATES. 
Estate  by  the  cubtesy.    See  CURTEST,  1. 
Tenancy  by  the  entibety.    See  TENANCY  BY  THE  ENTIRETY,  1. 

ESTATE  TAIL. 
At  the  common  IjAW. 

,  Only  an  estate  for  life  under  the' statute    See  WILLS,  17, 18. 

ESTOPPEL. 
Recitals  in  a  deed. 

1.  The  grantee  in  a  deed  is  estopped  to  deny  the  recitals  therein, 
and  after  the  deed  is  recorded  in  the  proper  county,  all  persons 
claiming  through  him  will  be  equally  estopped.  When  such  deed 
names  a  person  as  the  wife  of  another,  in  reciting  the  grounds  for 
a  conveyance,  the  grantee  and  those  claiming  under  him  will  not 
be  allowed  to  deny  the  lawful  marriage  of  such  person,  and  bastard- 
ize her  issue.    Orthvcein  v.  Thomas  et  al.  554. 
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EVIDENCE. 
FABOIi  eyidenob. 

1.  To  vary  vritten  contract  A  and  B,  two  creditors  of  a  firm,  en- 
tered into  an  agreement  that  the  former  shoiild  guarantee  to  the 
latter  a  part  of  his  debt,  and  thereupon  the  debtor  gave  new  notes 
to  them,  as  to  a  i)ortion  of  which  A  gave  a  written  guaranty  of  pay- 
ment, and  both  the  creditors  left  their  notes  with  an  attorney,  with 
a  letter  of  instructions,  signed  by  them,  describing  the  notes,  and 
reciting  therein,  "we  retain  you  as  our  attorney  in  connection  with 
the  same.  ♦  *  •  We  hereby  jointly  and  severally  instruct  and 
direct  you  to  take  no  action  whatever  on  said  notes,  or  any  or  either 
of  them,  and  not  to  enter  judgment  thereon  until  instructed  so  to 
do  by  the  said**  A,  or  his  agent :  Held,  that  the  notes,  the  guaranty, 
and  the  letter  of  instructions,  constituted  the  written  contract  of 
the  parties,  A  and  B,  and  that  parol  evidence  was  not  admissible  to 
vary,  alter,  add  to  or  contradict  its  terms,  and,  therefore,  it  was  not 
competent  for  B  to  show  an  oral  agreement  of  A  to  pay  his  claim 
out  of  any  notes  and  accounts  he  might  thereafter  receive  f^m  the 
debtor  firm.     Wight  et  aL  v.  Sampler  et  al,  167. 

2.  Where  a  bill  to  set  aside  an  agreement  to  convey  land  fails  to 
allege  that  the  execution  of  the  writing  was  obtained  by  misrepre- 
sentation and  fraud,  the  writing  must  be  accepted  as  the  only  evi- 
dence  of  the  contract  between  the  parties.  Gray  et  al.  v.  Suspension 
Car  Truck  Manf.  Co.  187. 

3.  To  identify  subject  matter  of  written  contract.  Extrinsic  proof 
is  always  competent  to  identify  the  subject  matter  of  a  contract,  if 
necessary ;  and  this  in  no  way  violates  the  rule  that  parol  testimony 
is  never  admissible  to  contradict  or  vary  the  terms  of  a  written  con- 
tract. The  admissibility  of  parol  evidence,  in  such  case,  does  not 
depend  upon  the  distinction  between  patent  and  latent  ambiguities. 
Bulkley  v.  Devine,  406. 

Bes  qestm. 

4.  In  an  action  against  a  village  for  a  personal  injury  charged  to 
have  resulted  from  a  defective  sidewalk  or  street  crossing,  evidence 
that  there  were  no  street  lamps  at  the  crossing  is  properly  admis- 
sible as  a  part  of  the  res  gestcB,  and  as  having  a  material  bearing 
upon  the  question  of  due  care  of  the  defendant.  Village  of  Jeffer- 
son V.  Chapman,  438. 

COirVEBSATIONS  BETWEEN  HX7SBAin>  AITD  WIFE. 

5.  While  the  law  will  not  permit  husband  and  wife  to  testify  as 
to  their  confidential  communications  with  each  other,  yet  a  third 
person  hearing  a  conversation  between  husband  and  wife  may  give 
evidence  of  it%    Oannon  v.  The  People,  507, 


Digitized  by  VjOOQIC 


INDEX.  697 

EVIDENCE.    Continued. 

ReLEYANCY  and  MATEBIAIiITT.  •    . 

6.  On  the  trial  in  an  action  to  recover  for  personal  injury  to  the 
'plaintiff,  a  physician  who  had  treated  plaintiff  was  called  to  testify 
on  the  question  of  the  extent  of  the  injury.  During  his  examina- 
tion he  was  asked  "if  he  was  the  same  gentleman  who  treated  the 
bomb-struck  policemen :"  Held,  that  the  answer  to  the  question 
would  not  have  added  any  force  to  the  witness'  testimony,  nor  was 
it  at  all  material.    Pennsylvania  Railroad  Co.  v.  Connell,  419. 

Contracts — undue  iNiXiUENCE. 

7.  Evidence  to  prove  undue  influence  in  procuring  execution  of  a 
deed.  On  bill  by  the  heirs  of  a  deceased  grantor  to  set  aside  a  deed 
by  him  to  a  grandson,  on  the  ground  of  undue  influence,  the  court 
allowed  witnesses  to  testify,  oyer  objections,  that  the  wife  of  the 
grantor  was  a  strong-minded  woman,  and  directed  generally  what 
should  be  done  about  the  house  or  about  the  business  of  the  grantor; 
that  in  all  contests  with  her  husband  she  had  her  own  way,  and  that 
she  eyinced  a  great  affection  for  the  grandson :  Held,  that  the  court 
erred  in  admitting  such  evidence.  Fraud  or  undue  influence,  to 
avoid  a  deed  or  will,  must  be  directly  connected  with  the  execution 
of  the  same.    Guild  et  al.  v.  Hull,  Conservator,  et  al.  523. 

Books  op  account. 

8.  Debits  and  credits  both  to  be  considered.  On  bill  by  creditors 
against  the  estate  of  a  deceased  assignee  of  the  debtors,  the  only 
evidence  of  the  state  of  the  account  was  the  entries  in  the  assignee's 
books.  The  court  charged  the  estate  with  all  the  debits  in  the 
account,  and  allowed  only  a  portion  of  the  credits,  without  any 
testimony  discrediting  any  items  of  the  account :  Held,  that  the 
assignee's  books  should  have  been  received  as  an  entirety,  and  ac- 
cepted as  a  whole,  or  not  at  all.    Howell,  Admr.  v.  Moores,  67. 

9.  Where  a  complainant  introduces  in  evidence  the  books  of 
another  for  the  purpose  of  charging  his  estate,  the  former  is  bound 
to  admit  those  items  or  entries  which  make  against  him  as  well  as 
those  which  operate  in  his  favor,  unless  he  can  show  that  the  items 
to  his  prejudice  have  been  improperly  inserted.    Ibid.  67. 

Dbclabations  ov  a  gbantob. 

10.  To  impair  the  title  of  his  grantee.  On  a  bill  to  set  aside  cer- 
tain deeds  on  the  ground  of  mental  incapacity  and  undue  influence, 
and  the  trial  of  the  issues  before  a  jury,  the  court  allowed  the  com- 
plainants to  prove  the  declarations  of  the  grantor  that  the  grantee 
and  the  grantor's  wife  were  trying  to  force  him  to  deed  his  prop- 
erty to  the  grantee :  Held,  that  the  admission  of  such  evidence  was 
error,    (hiild  et  al.  v.  Hull,  Conservator,  et  al.  523. 

11.  The  declarations  of  a  grantor,  made  either  before  or  after 
the  execution  of  his  deed,  are  not  admissible  for  the  purpose  of 
impeaching  the  same.    Ibid.  523. 
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EVIDENOE.    DegijARations  op  a  qbantor.    Continued, 

12.  In*  a  proceeding  against  the  administrator  and  heirs  of  a  de- 
ceased grantee,  to  set  aside  a  deed  to  him,  on  the  gronnd  of  his 
undue  influence,  as  the  grantor,  if  living,  would  not  be  a  competent 
"Witness  to  prove  undue  influence,  it  follows  that  his  declarations, 
made  out  of  the  presence  or  hearing  of  such  grantee,  or  after  the 
death  of  the  grantee,  are  equally  incompetent  for  such  purpose. 
Guild  ei  ah  v.  Hull,  Conservator,  et  al.  523. 

As  TO  COir^ETANCE  OF  LAND. 

.  13.  'Evidence  to  show  the  existence  or  execution  of  a  deed.  Where 
a  son  has  a  complete  chain  of  title  without  deraigning  through  his 
father,  and  it  is  sought  by  the  father's  creditors  to  prove  a  deed 
from  him  to  the  father,  for  the  purpose  of  attacking  the  father's 
subsequent  deed  to  him,  and  a  deed  by  the  son  to  a  third  person, 
as  fraudulent,  the  admissions  and  declarations  of  the  father,  made 
out  of  the  hearing  of  such  third  person,  and  after  he  had  obtained 
his  deed,  are  not  admissible  or  competent  evidence  to  prove  the 
existence  of  such  a  deed.  Such  admissions  are  incompetent  to 
show  the  execution  of  the  deed  to  the  father,  whether  made  after 
or  before  the  deed  from  the  father  to  the  son.  Clark  et  al,  v.  Wil- 
son et  al,  449. 

14.  Conveyance  of  land  can  not  be  shown  by  parol  evidence,  and 
the  execution  of  a  deed  can  not  be  proved  by  the  admissions  of 
persons  not  themselves  shown  to  have  been  in  privity  with  the  title 
under  which  the  grantee  claims,  nor  can  the  execution  of  a  deed 
be  proved  by  showing  the  state  of  the  accounts  between  the  parties. 
Ibid.  449. 

CONVETANOB  OF  LAND— -CONSroBRATION. 

15.  Of  evidence  to  show  what  the  consideration  was— parol  evidence. 
The  recital  in  a  deed  for  land  of  the  consideration  pa.id,  is  prima 
facie  evidence  that  it  is  the  true  sum  paid ;  but  as  between  the 
grantor  and  grantee  this  recital  will  not  be  conclusive  evidence  of 
the  consideration.  The  actual  sum  may  be  shown  by  parol  evidence 
to  be  different  from  that  expressed  in  the  deed.  Howell,  Admr.  v. 
Moores,  67. 

Telegraphic  communication. 

16.  What  regarded  as  originals.  Where  the  person  to  whom  a 
telegram  is  sent  takes  the  risk  of  its  transmission,  or  is  the  employer 
of  the  telegraph  comjmny,  the  message  delivered  to  the  operator  is 
the  original,  and  must  be  produced  as  the  best  evidence ;  but  when 
the  person  sending  the  message  takes  the  initiative,  so  that  the 
telegraph  company  is  to  be  regarded  as  his  agent,  the  original  is 
the  message  actually  delivered  at  the  end  of  the  line,  and  it  is  pri- 
mary evidence  of  the  contents  of  the  message  sent.  Anheuser-Busch 
Brewing  Association  v.  Hutmacher,  652. 
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EVIDENCE.    Continued. 
Opinions  op  witnesses. 

17.  Aa  to  meaning  of  telegram.  What  was  meant  by  the  language 
of  a  telegram  is  not  a  question  to  be  determined  by  the  opinions 
of  witnesses,  and  a  question  calling  for  such  opinion  is  properly 
suppressed.    Pennsylvania  Railroad  Co.  v.  Connell,  419. 

Cboss-examination. 

18.  Whether  matter  ia  pertinent  thereto.  In  an  action  by  the  plain- 
tiff to  recover  of  the  defendant  for  work,  labor  and  ser\ices  of  the 
former  in  superintending  the  erection  of  an  ice  house,  and  cutting, 
storing  and  purchasing  ice  for  the  defendant,  the  plaintiff,  while 
on  the  stand  in  his  own  behalf,  was  asked  by  the  defendant  as  to 
the  defendant's  solvency  and  his  own  insolvency  during  the  period 
which  intervened  between  the  accruing  of  the  indebtedness  and  the 
commencement  of  the  suit.  On  the  plaintiff's  direct  examination 
no  question  was  put  to  him  involving  those  subjects :  Held,  that 
the  defendant  was  not  entitled  to  put  the  questions  relating  to  its 
solvency  or  the  insolvency  of  the  plaintiff,  as  they  were  not  proper 
subject-s  of  cross-examination.  Anheuaer-Buach  Brewing  Aaaocia- 
tion  V.  Hutmacher,  652. 

19.  In  an  action  to  recover,  among  other  things,  for  the  contract 
price  of  purchasing,  cutting  and  storing  ice,  the  plaintiff  testified 
only  as  to  the  contract  price,  and  not  as  to  the  gross  cost.  On  cross- 
examination  the  defendant  asked  him  the  gross  cost  of  putting  up 
the  ice,  to  which  the  court  sustained  an  objection :  Held,  that  the 
court  properly  refused  the  question,  for  two  reasons :  First,  because 
not  a  proper  cross-examination ;  and  second,  because  if  there  was 
an  express  contract  as  to  the  compensation,  the  gross  cost  was  im- 
material.   Ibid.  652. 

BUBDEN  OP  PKOOP. 

20.  In  case  of  the  confusion  of  gooda.  See  CONFUSION  OF 
GOODS,  1. 

21.  Alleged  change  of  written  contract  by  parol.  See  CHAN- 
CERY, 14. 

22.  Aa  to  validity  of  municipal  bonda.  See  MUNICIPAL  SUB- 
SCRIPTION AND  BONDS,  4. 

Pabtnebship  debt. 

23.  Evidence  to  ahow  whether  an  obligation  ia  for  a  partnerahip 
debt.    See  PARTNERSHIP,  2. 

Payment  op  taxes. 

24.  Parol  evidence — auffidency  of  the  evidence.  See  LIMITA- 
TIONS, 10, 11. 

Evidence  m  gbiminal  cases. 

25.  Generally.    See  CRIMINAL  LAW,  7  to  11. 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

EZGEFTIOKS. 

1.  When  necessary,  Wliere  the  record  fails  to  show  that  any  ex- 
ceptions were  taken  by  a  party  to  the  giving  of  instructions  asked 
by  his  adversary,  no  error  can  be  assigned  for  the  giving  of  the 
same.    Village  of  Jefferson  v.  Chapman,  438. 

2.  Aa  to  excluded  evidence.  If  a  party  wishes  to  assign  for  error 
the  sustaining  of  objections  to  questions  put  to  the  other  party 
calling  for  the  contents  of  a  letter  which  is  lost,  he  should  preserve 
in  the  record  an  exception  to  the  ruling  of  the  court,  otherwise  the 
propriety  of  the  ruling  is  not  open  to  review.  Anheuser-Buach 
Brewing  Aaaociation  v.  Hiitmacher,  652. 

Bllili  OP  EXCEPTIONS. 

3.  When  necessary.  If  a  party  desires  to  assign  for  error  improper 
remarks  of  counsel  to  a  jury,  against  one  on  trial  for  murder,  or  the 
ruling  of  the  court  in  giving  or  refusing  instructions  in  regard  to 
such  remarks,  he  must  object  at  the  time  to  the  improper  utterances, 
and  take  an  exception,  and  such  objection  and  exception  must  be 
preserved  in  the  bill  of  exceptions.  A  copy  of  counsel's  speech  is 
no  part  of  the  record.    Gannon  v.  The  People,  507. 

4.  Certificate  of  clerk  not  sufficient.  Where  the  bill  of  exceptions 
contains  no  instruction  given  or  refused,  an  appellate  court  can  not 
consider  an  assignment  of  error  based  on  the  refusal  of  the  trial 
court  to  give  iubtructions  asked.  Chicago,  Miliraukee  and  St,  Paul 
Ratltoay  Co,  v.  Tando,  214. 

5.  After  the  affirmance  of  a  judgment  of  the  trial  court  by  the 
Appellate  Court,  the  defendant  procured  from  the  clerk  of  the  trial 
court  his  certificate  that  certain  instructions  thereto  attached  were 
asked  by  defendant  and  refused  by  the  court,  and  on  such  certificate 
filed  a  petition  for  a  rehearing,  which  was  denied.  The  instruc- 
tions were  not  embodied  in  the  bill  of  exceptions :  Held,th&t  such 
certificate  was  not  properly  before  the  Appellate  Court  at  any  time, 
and  could  not  be  considered  by  either  that  or  this  court.  .  Ibid.  214. 

6.  A  recital  by  the  clerk  of  the  court  that  exception  was  taken  to 
the  judgment  of  the  court  and  it«  rulings  on  propositions  of  law 
submitted  under  section  42  of  the  Practice  act,  can  not  be  considered 
in  this  court.  These  are  matters  that  can  only  become  a  part  of  the 
record  by  being  incorporated  into  the  bill  of  exceptions.  Oould  v. 
Howe,  251. 

7.  Trial  by  the  court— bill  of  exceptions — what  it  must  show.  Where 
the  bill  of  exceptions  fails  to  set  out  the  findings  and  judgment  of 
the  court  on  a  trial  without  a  jiuy,  and  to  show^  they  were  properly 
excepted  to,  no  questions  arising  upon  such  findings  and  judgment 
can  be  considered  by  the  X\  pellate  Court.  Nat,  Bank  of  Lawrence 
County  et  al,  v.  Le  Moyne  et  al.  253. 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Bmii  OF  EXCEPTIONS.    Continued. 

8.  On  appeal  from  Appellate  Court — effect  of  amended  hill  of  ex- 
ceptions not  before  that  court — time  to  object  that  the  bill  of  exceptions 
is  not  complete.    See  APPEALS  AND  WBITS  OF  EBHOB,  3,  ^ 

FACTOE. 
What  wiiiii  constitute  a  paotob. 

1 .  Where  milk  is  furnished  by  parties  to  a  manufacturer  of  butter 
and  cheese,  to  be  made  into  those  commodities  and  sold  by  him  on 
their  accoimt,  he  will  be  the  factor  of  his  patrons.  The  fact  that  he 
is  to  prepare  the  product  for  market,  will  not  render  him  any  the 
less  a  factor.    First  Nat.  Bank  of  Elgin  y.  Schween,  Exr.  et  al.  573. 

GUABANTY  AS  TO  RESUIiTS. 

2.  The  principal  may,  by  contract,  require  the  agent  or  factor  to 
guarantee  the  price  of  all  goods  sold,  and  the  factor  may  guarantee 
that  the  property  of  his  principal  shall  realize  a  certain  sum,  and 
secure  this  by  deed  of  trust  upon  his  land,  or  by  personal  security. 
Ibid.  573. 

GIVjNO  PRINCIPAIi'S  PBOPERTT  IN  FliEDOE. 

3.  A  factor  can  not  pledge  the  goods  of  his  principal  for  his  own 
debt,  and  if  he  does  so,  no  title  will  pass.    Ibid.  573. 

FELLOW-SERVANTS. 
Whetheb  THE  BEiiATioN  EXISTS.    See  NEGLIGENCE,  16. 

FORMER  ADJUDICATION. 
Undeb  a  IiIMItation  act. 

1.  Whether  conclilsire.  On  a  bill  in  the  Circuit  Court  of  the  TJnlted 
States,  by  the  purchaser  of  land  of  a  bankrupt,  to  set  aside  certain 
tax  deeds  as  clouds  on  the  title,  that  court  sustained  a  plea  of  the 
two  years'  limitation  of  the  United  States  statute,  (sec.  5057.)  Af  • 
terward  the  purchaser  filed  his  bill  in  the  State  court,  under  the 
Burnt  Records  act,  to  restore  the  records  which  had  been  destroyed, 
and  to  confirm  his  title,  alleging  the  existence  of  the  tax  deeds  and 
asking  to  have  them  set  aside :  Held,  in  regard  to  the  relief  sought 
in  respect  of  setting  aside  the  tax  deeds,  that  the  decree  of  the 
Circuit  Court  of  the  United  States  was  conclusive  on  the  complain- 
ant.   Oage  v.  DuPuy,  216. 

FORMER  DECISIONS. 

DBAINAOE  IiAW. 

1.  Expenditure  of  funds  —  how  far  limited,  territorially.  The 
power  of  a  drainage  district  in  several  townships  to  expend  money 
raised  by  special  assessments,  is  co-extensive,  territorially,  with  its 
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FORMER  DECISIONS.    DBAiKAaE  iiAW.    Continued. 

power  to  fwse'ss  and  collect.  The  case  of  Hundley  v.  Park  Comrs, 
67  111.  559,  holding  that  money  raised  by  assessment  in  one  town 
can  not  be  expended  in  another,  has  no  application  to  a  municipal 
corporation  embracing  i>arts  of  several  townships.  Comra,  of  High- 
ways V.  Drainage  Comrs.  581. 

RxTiiB  IN  Shelly'  case. 

2.  Of  its  application.  Although  a  devise  assumes  to  give  a  life 
estate,  only,  to  the  first  taker,  apd  the  remainder  to  the  "heirs"  of 
such  devisee,  the  person  designated  in  the  will  as  a  life  tenant 
merely,  will  take  an  estate  in  fee ;  and  the  language  of  the  devise, 
or  other  parts  of  the  will  showing  an  intention  to  give  only  a  life 
estate,  will  not  control.  The  decision  of  this  court  in  Belslay  v. 
Engel,  107  HI.  182,  is  not  inconsistent  with  the  ruling  herein.  That 
case  is  clearly  distinguishable  from  this.  There,  the  word  "heirs- 
was  used  as  synonymous  with  the  word  "child"  or  "children."  Ex- 
pressions in  the  opinion  in  that  case,  so  far  as  they  indicate  a  differ- 
ent rule  from  that  here  annomiced,  must  be  regarded  as  overruled. 
Carpenter  v.  Van  Olinder  et  al.  42. 

FRAUDULENT  CONVEYANCES. 

OWNSBSmP  IN  DEBTOB  ESSENTIAIi. 

1.  In  order  that  a  conveyance  shall  be  fraudulent.  Where  the  son 
of  a  debtor  acquired  the  title  to  a  lot  from  parties  other  than  his 
father,  the  latter  never  having  had  possession,  a  creditor  of  the 
father,  before  he  can  have  a  quitclaim  deed  of  the  father  to  the  son 
set  aside  as  fraudulent,  must  show  that  the  father  was,  at  the  time 
of  making  such  deed,  the  owner  of  the  lot,  as  otherwise  there  could 
be  no  fraud  in  his  conveyance  to  his  son  by  mere  quitclaim  deed. 
Clark  et  al  v.  Wilson  et  al.  449. 

FRAUDULENT  WAREHOUSE  RECEIPTS.    See  WARtlHOUSES  AND 
WAREHOUSEMEN,  1  to  6. 

FREEHOLD. 
Whether  involved.    See  APPEALS  AND  WRITS  OF  ERROR,  7, 8,  9. 

FULTON,  CITY  OP. 
Power  to  borrow  monet. 

And  issue  bonds  for  water  works.  See  MUNICIPAL  INDEBTED- 
NESS, 4. 

GOOD  FAITH. 
Color  op  title. 

Whether  acquired  in  good  faith.    See  LIMITATIONS,  12. » 
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GUARDIAN  AD  LITEM. 
"Who  may  act  in  that  capacitt. 

1.  Generally.    There  is  no  statute  or  rule  of  law  which  requires 
that  a  person  appointed  as  guardian  ad  litem  shall  be  a  solicitor,  , 
and  the  appointment  of  the  olerk  of  the  court  as  such  will  not  ren- 
der tlie  decree  a  nullity  in  a  collateral  proceeding,  or  call  for  the 
setting  aside  of  the  final  decree.    Moloney  et  al.  v.  Dewey  et  al.  395. 

In  the  case  of  an  insane  febson. 

2.  The  statute  construed.  The  provision  of  section  6  of  the  Chan- 
cery Code,  that  in  any  cause  in  equity  it  shall  be  lawful  for  the 
court  to  appoint  a  guardian  ad  litem  to  any  insane  defendant  in 
such  cause,  is  not  made  jurisdictional,  and  can  have  no  application 
where  a  conservator  has  been  appointed,  and  is  acting,  or  when 
the  complainant  has  no  knowledge  of  the  insanity.    Ibid.  395. 

EbROBS  of  OUABDIAN  ad  IiITEM. 

3.  Whether  affecting  jurisdiction.  The  acts  of  a  guardian  ad  litem, 
after  appointment,  may  be  erroneous,  but  however  much  so,  they 
can  not  be  held  to  relate  back  and  divest  the  court  of  the  jurisdic- 
tion which  authorized  it  to  make  the  appointment.    Ibid.  395. 

mGHWAYS. 

DBAINAOB  liAW. 

1.  Assessment  of  benefits  upon  highways.  See  DRA.INAGE  LAW, 
lto7. 

BOAD  AND  BBIDGE  TAX. 

2.  Only  one  assessment  in  each  year.  See  TAXATION  AND  TAX 
TITLES,  11. 

ILLEGITIMATES.    See  DESCENTS,  1  to  6. 

INFANCY. 
Monet  paid  bt  infant  on  oontbaot. 

Whether  an  action  mil  lie  to  recover  it  back.    See  ACTIONS,  2. 

INFORMATION— IN  CHANCERY. 

To  DISSOIiVE  A  COBPOBATION. 

Its  character  and  requisites.    See  CHANCERY,  6. 

INJUNCTIONS. 
To  BESTBAiN  THE  CODDECTION  OF  TAXES.    See  TAXATION  AND  TAX 

TITLES,  27. 
Injunction  as  to  pabt. 

If  divisible.    Same  title,  8. 
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INSANE  PERSONS. 

PABTIBB— IN  CHANOEBY. 

1.  In  8uit  against  an  insane  person.    See  PABTIES»  1. 

GUABDIAN  AD  IiITEM. 

2.  In  the  case  of  an  insane  person — the  statute  construed.  See 
GUARDIAN  AD  LITEM,  2. 

Judgment  ob  degbee. 

3.  In  case  of  an  insane  person — how  far  a  judgment  or  decree  ia 
conclusive — and  herein,  of  the  remedy  as  to  a  suit  at  law  against  an 
insane  person.    See  JUDGMENTS  AND  DECREES,  4,  5. 

INSOLVENT  DEBTORS. 
Assionhent  fob  the  benefit  of  obeditobs. 

1.  Prior  to  act  of  1877,  The  provisions  of  an  act  oonceming 
yoluntary  assignments,  and  conferring  jurisdiction  therein  upon 
county  courts,  which  took  effect  July  1, 1877,  have  no  application 
to  an  assignment  by  an  insolvent  debtor  or  debtors  made  before 
that  act  took  effect.    Howell,  Admr,  v.  Moores,  67. 

2.  Jurisdiction  in  chancery,  A  court  of  equity  will  entertain  ju- 
risdiction to  enforce  the  trust  created  by  an  assignment  of  a  debtor 
for  the  benefit  of  creditors,  at  the  suit  of  one  or  more  of  such  cred- 
itors. The  death  of  the  assignee  will  not  deprive  the  creditor  of 
his  right  to  go  into  such  court  to  enforce  the  trust  and  obtain  an 
accounting.    Ibid.  67. 

3.  An  assignment  was  made  by  debtors  for  the  benefit  of  cred- 
itors, prior  to  the  time  the  act  relating  to  voluntary  assignments 
took  effect.  The  assignee  died  without  having  made  an  account 
and  paying  out  all  the  moneys  received  by  him  from  the  estate  of 
the  insolvents.  A  creditor  of  the  insolvents  held  a  claim  which  was 
unpaid,  and  which  he  had  not  filed  against  the  assignee's  estate. 
It  was  held,  that  the  creditor  might  maintain  a  bill  in  equity  against 
the  personal  representative  of  the  assignee  for  an  accounting  and 
enforcement  of  the  trust.    Ibid.  67. 

4.  Assignment  by  partnership  firm,  and  by  the  individual  partners 
— rule  of  distribution.  Where  co-partners  make  an  assignment  of 
their  individual  and  firm  property  for  the  benefit  of  their  creditors. 
In  the  absence  of  statutory  regulations  the  assignee  wiU  be  justified 
in  making  such  distribution  as  th.e  assignment  calls  for,  there  being 
no  proof  of  any  fraud  or  improper  conduct  either  in  the  making  of 
the  deed  or  in  the  carrying  out  of  its  provisions.    Ibid.  67. 

5.  A  and  B,  composing  a  partnership  firm,  made  an  assignment. 
In  January,  1877,  of  all  the  partnership  and  individual  projwrty,  to 
an  assignee,  for  the  benefit  of  their  creditors,  both  of  the  firm  and 
of  the  individual  partners.    The  schedule  of  debts,  made  a  part  of 

.    the  deed  of  assignment,  described  three  notes,  of  $500  each,  signed 
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Assignment  fob  the  benefit  of  cbeditobs.  Continued, 
severally  by  each  partner,  in  his  own  name,  as  partnership  or  firm 
debts.  The  assignee,  in  distributing  the  proceeds  of  the  a&sets  of 
the  firm  and  of  the  several  partners,  treated  such  notes  as  firm  obli- 
gations, and  paid  dividends  on  them  out  of  the  partnership  assets: 
Held,  on  bill  seeking  to  hold  the  assignee's  estate  liable  for  not 
applying  the  proceeds  of  the  estate  of  the  several  partners  on  such 
notes,  that  he  was  justified  in  acting  as  he  did  under  the  instrument 
which  defined  his  powers  and  duties,  and  that  his  estate  was  not 
liable  for  his  not  applying  the  assets  of  the  several  partners  upon 
the  notes.    Howell,  Admr,  v.  Moorea,  67. 

Compensation  of  assignee. 

6.  An  assignee's  account,  in  the  case  of  a  voluntary  assignment 
to  him  for  the  benefit  of  creditors,  showed  credits  for  his  services 
in  excess  of  that  allowed  by  law  for  similar  services  by  administra- 
tors  and  executors.  On  bill  filed  for  an  accounting,  the  master  in 
chancery  reduced  the  assignee's  compensation  so  as  to  make  it  the 
same  as  that  allowed  to  administrators  and  executors :  Held,  that 
the  deduction  was  proper.    Ibid.  67. 

INSTRUCTIONS. 

Of  THEIB  QUAIilTIES. 

1 .  Complicated,  confused  and  argumentative.  An  instruction  which 
is  imnecessarily  lengthy,  involved,  confusing,  argumentative,  and 
contains  one>sided  recitals  of  evidence,  is  objectionable  and  erro- 
neous.    Coal  Run  Coal  Co.  v.  Jones,  Admx.  379. 

2.  Of  an  instruction— not  applicable  to  the  facts.  In  an  action  by 
the  administrator  of  a  deceased  miner,  against  a  mining  company, 
to  recover  for  causing  the  death  of  the  intestate  through  negligence, 
it  is  error  to  instruct  the  jury,  for  the  plaintiff,  that  it  was  the  duty 
of  the  defendant  to  cause  the  mine  to  be  examined  every  morning 
with  a  safety  lamp,  by  a  competent  person,  to  ascertain  if  fire-damp 
was  present,  and  to  cause  to  be  provided  suitable  means  of  signal- 
ing between  the  top  and  bottom  of  the  mine,  where  such  failure 
of  duty  in  no  way  contributed  to  the  accident  which  caused  the 
death.  Such  an  instruction  has  no  proper  application  to  the  facts. 
Ibid.  379. 

3.  Limiting  to  the  actual  matters  on  trial.  Where  a  defendant  is 
tried  only  on  part  of  the  counts  of  an  indictment,  the  better  prac- 
tice in  instructing  the  jury  is  to  direct  their  attention  to  the  charge 
in  the  coimts  imder  which  the  trial  is  had.  But  when  the  attention 
of  the  jury  is  directed  only  to  the  facts  constituting  the  offense  as 
charged  in  the  counts  to  which  the  prosecution  is  limited,  there 
will  be  no  prejudicial  error  in  omitting  to  particularize  the  counts, 
of  which  defendant  can  complain.    Sykes  v.  The  People,  117. 

45—127  iLli. 
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4.  To  he  based  on  evidence.  On  the  trial  of  an  action  by  a  pas- 
senger against  a  railway  company,  to  recover  damages  resulting 
from  his  expulsion  from  the  cars,  if  there  is  no  proof  tending  to 
show  that  the  expulsion  was  willful  or  wanton,  it  will  be  error  to  give 
an  instruction  to  the  jury  laying  down  the  measure  of  recovery  if 
they  find  that  the  conduct  of  the  conductor  or  brakeraan  was  wan- 
ton or  willful,  otherwise  if  there  is  evidence  tending  to  show  will- 
fulness, though  it  may  be  slight.  Pennsylvania  Railroad  Co.  v. 
Connelly  419. 

5.  Must  have  some  basis  in  the  record.  Instructions  must  be  based 
upon  the  evidence,  and  instructions  based  upon  the  supposed  re- 
marks of  counsel,  about  which  the  record  is  entirely  silent,  and  to 
which  the  bill  of  exceptions  makes  no  reference,  will  not  be  con- 
sidered by  this  court.     Gannon  v.  The  People,  507. 

6.  Should  be  confined  to  the  proper  pleading.  In  an  action  against 
a  viUage  to  recover  for  a  personal  injury  from  a  defective  crossing 
over  a  ditch,  the  first  count  charged  negligence  in  failing  to  repair 
the  crossing,  while  the  other  counts  charged  active  misfeasance  by 
negligent  restoration  of  the  crossing,  and  negligent  construction 
of  the  same.  Instructions  were  asked  by  the  defense,  to  the  effect 
that  the  village  was  not  liable  for  the  defect  in  the  crossing  unless 
It  had  actual  or  constructive  notice  of  the  defect :  Held,  that  the 
instructions,  not  being  confined  to  the  first  count,  were  properly 
refused.     Village  of  Jefferson  v.  Chapman,  438. 

7.  When  unnecessary,  its  refusal  no  error.  In  an  action  to  recover 
the  unpaid  price  of  stone  sold  and  delivered,  some  payments  hav- 
ing been  made,  the  court  instructed  the  jury,  that  after  having 
ascertained,  from  the  evidence,  what  the  stone  which  was  actually 
delivered  amounts  to,  they  should  deduct  from  that  sum  the  pay- 
ments, and  damages  sustained  by  the  defendant,  and  give  a  verdict 
for  the  balance,  and  said  nothing  about  any  interest.  The  defend- 
ant asked  an  instruction  to  the  effect  that  the  plaintiff  was  not  en- 
titled to  interest,  which  was  refused :  Held,  no  error  in  refusing 
the  same,  as  it  was  wholly  unnecessary.  Titley  et  al.  v.  Enterprise 
Stone  Co.  457. 

INSURANCE. 

Pboofb  op  loss. 

1.  Whether  sufficiently  specific — waiver.  Where,  owing  to  the 
destruction  of  books,  bill  of  sale,  invoices  and  other  papers,  the 
assured  is  unable  to  furnish  a  specific  statement  or  Inventory  of 
the  property  destroyed,  the  law  will  hold  the  terms  of  the  policy 
requiring  proofs  of  loss  as  sufficiently  complied  with,  by  furnishing 
such  as  it  is  within  the  power  of  the  assured  to  make.  The  law  does 
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not  require  the  assured  to  do  an  impossible  thing.    People*H  Fire 
Ins,  Co,  V.  Pulver,  use,  etc.  246. 

2.  In  this  case,  proofs  of  loss  by  fire  were  made  February  17, 18S5, 
seven  days  after  the  Are,  stating  therein  the  actual  cash  value  of 
the  property  destroyed,  and  giving  a  full  and  accurate  description 
of  each  kind  of  property,  and  the  value  thereof.  No  objection  was 
made  to  this  proof  of  loss  until  March  30, 1885.  The  assured  replied 
on  April  4,  stating  that  a  more  complete  and  definite  inventory 
could  not  be  made,  for  the  reason  that  all  the  books,  invoices,  etc., 
were  destroyed  in  the  fire,  which  letter  was  not  answered  until 
April  14,  when  the  assured  was  again  informed  that  the  proofs  were 
insufficient,  for  the  reasons  stated  in  the  letter  of  March  30 :  Held,, 
that  if  there  were  defects  in  the  proofs  of  loss  they  were  waived  by 
the  company,  and  that  the  delay  in  pointing  out  objections  alone 
was  a  waiver.    Ibid.  246. 

3.  Where  proof  of  loss  has  been  served  upon  and  retained  by 
the  insurance  company,  without  objection,  and  the  company  refuses 
to  pay  the  loss,  placing  its  refusal  upon  some  ground  other  than 
defects  in  the  proof,  any  further  performance  of  the  condition  in 
the  policy  in  relation  to  proofs  will  be  regarded  as  waived,  and  tho 
company  will  be  estopped,  in  an  action  on  its  policy,  from  makins^ 
any  formal  objections  to  the  proofs.  Continental  Ins,  Co,  v.  Ruck- 
many  364. 

Insubance  agents. 

4.  General  argents — of  their  powers,  and  tcko  so  considered.  Gen- 
eral agents  of  an  insurance  company,  in  the  matter  of  settling  con- 
tracts of  insurance  and  Issuing  policies,  will  be  presumed  to  have 
competent  authority  to  stipulate  for  tlie  insertion  in  the  policy,  that 
the  building  insured  may  remain  vacant  and  unoccupied  for  a  pre- 
scribed time.  As  to  the  exercise  of  powers  within  the  apparent 
purview  of  their  agency,  the  company  will  be  bound  by  their  acts,, 
unless  there  were,  in  fact,  limitations  upon  their  authority,  of  which 
the  assured  had  notice.    Ibid.  364. 

5.  Where  a  foreign  insurance  company  appoints  A  and  B  it» 
local  agents  in  a  particular  locality,  and  supplies  them  with  blank 
policies  properly  signed  by  the  company,  which  such  agents  ai'e 
authorized  to  fill  up,  countersign  and  deliver  to  the  assured,  this 
will  constitute  them  general  agents  of  the  company  in  the  matter 
of  soliciting  and  accepting  risks,  agreeing  upon  and  settling  the 
terms  of  insurance,  and  carrying  the  same  into  effect  by  issuing 
the  policies.    Ibid.  364. 

6.  Limitation  in  policy,  as  to  powers  of  agent — construed,  A  clause 
in  a  policy  of  insurance,  that  ''it  is  further  understood  and  made  a 
part  of  this  contract,  that  the  agent  of  this  company  has  no  authority 
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to  waive,  modify  or  strike  from  this  policy  any  of  its  printed  con- 
ditions," does  not  operate  as  a  limitation  of  the  agent's  authority  in 
agreeing  upon  and  settling  the  terms  of  the  contract.  It  is  a  limit- 
ation upon  the  powers  of  the  agent  to  waive,  modify  or  strike  from 
the  policy,  when  once  made,  any  of  it-s  printed  conditions.  There 
can  be  no  waiver  of  rights  under  a  contract  until  the  contract  is 
consummated.  Before  a  blank  policy  is  filled  and  signed  and  de- 
livered, the  agent  may  change  the  printed  conditions  therein.  Con^ 
tinental  Ins,  Co,  v.  Ruckmany  364. 

7.  Notice  to  assured — hy  limitations  in  the  policy  <m  to  powers  of 
agents.  An  agent  of  an  insurance  company  promised  the  assured 
to  deliver  to  him  a  policy  containing  a  provision  that  the  property 
might  become  vacant  and  unoccupied  thirty  days,  but  not  longer, 
but  the  agent  gave  a  policy  containing  a  stipulation  that  if  the  prem- 
ises were  suffered  to  be  tmoccupied,  the  policy  should  be  void, 
truing  the  assured  that  the  policy  did  contain  a  provision  such  as 
had  been  agreed  upon.  The  policy  contained  a  notice  that  agents 
had  no  right  to  waive,  modify  or  strike  out  of  it  any  of  its  printed 
conditions.  The  assured  never  saw  any  of  the  blank  policies  be- 
fore, and  could  not  read.  It  was  held  doubtful  whether  the  delivery 
of  the  policy  was  notice  of  its  contents,  in  view  of  the  inability  of 
the  assured  to  read,  and  the  agent's  assurance  that  the  policy  was 
drafted  in  accordance  with  the  contract.    Ibid.  364. 

8.  Acts  of  suh-agent — how  far  considered  the  acts  of  the  general 
<tgent.  An  insurance  company  appointed  A  and  B  its  general  agents 
in  effecting  insurance  and  issuing  policies,  and  they  employed  one 
O  to  assist  them,  and  to  solicit  applications  for  insurance.  G  did 
their  general  office  work,  kept  the  books* of  the  firm,  conducted 
their  correspondence,  received  the  premiums  paid  at  the  office,  and 
filled  up  policies,  all  except  countersigning.  When  C  negotiated 
a  policy  to  a  person  he  expected  to  call  for  it,  he  would  so  inform 
the  firm,  and  a  blank  policy,  duly  countersigned,  would  be  left  with 
him,  to  be  by  him  filled  up  and  delivered.  The  employment  of  O 
by  the  firm,  and  the  general  nature  of  his  duties,  were  known  to 
the  general  State  agents  of  the  company.  C  contracted  with  D  to 
insure  leased  property,  and  agreed  to  insert  in  the  policy  a  clause 
that  a  failure  to  keep  the  buildings  thereon  occupied  thirty  dayB 
or  less  should  not  defeat  the  policy.  C  filled  a  blank  printed  pol- 
icy, countersigned  by  A,  but  failed  to  insert  such  a  clause,  and  de- 
livered to  D  a  policy  which  did  not  allow  the  premises  to  become 
vacant  and  unoccupied  :  Held,  that  the  acts  of  G,  the  sub -agent, 
would  be  regarded  as  the  acts  of  A  and  B,  the  general  agents,  and 
the  conrtact  made  in  respect  of  D's  insurance  was  within  the  au- 
thority of  the  general  agents,  and  that  a  court  of  equity  would  re- 
form the  policy  in  accordance  with  the  verbal  contract.    Ibid.  364. 
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9.  Foreign  companies—^owera  of  their  agents — subject  to  legiala^ 
tive  control— the  statute  construed.  The  General  Assembly  having 
power  to  imx)ose  upon  foreign  insurance  companies  coming  into 
this  State  to  do  business,  such  reasonable  terms  and  conditions  aa 
it  may  deem  proper,  it  has  an  undoubted  right  to  make  such  compa- 
nies responsible,  not  only  for  the  act«  of  those  who  are  in  fact  their 
agents,  but  of  those  who  assume  to  act  as  their  agents,  and  aid  them 
in  transacting  their  business.    Continental  Ine.  Co.  v.  Ruckmanf  364. 

10.  Section  23  of  the  act  in  relation  to  insurance  companies,  pro- 
vides "that  the  term  'agent'  or  ^agents,'  used  in  this  section,  shall 
include  an  acknowledged  agent,  surveyor,  broker,  or  other  person 
or  persons  who  shall,  in  any  manner,  aid  in  transacting  the  business 
of  any  insurance  company  not  incorporated  by  the  laws  of  this 
State."  The  intention  of  the  statute  is  to  make  such  companie^i 
responsible,  not  only  for  the  acts  of  its  acknowledged  agents,  etc., 
but  also  for  the  acta  of  all  other  persons  who  in  any  manner  aid  in 
the  transaction  of  their  business.    Ibid.  364. 

11.  No  doubt,  the  mere  assumption  of  authority  to  act  for  an 
insurance  company  will  not,  of  itself,  charge  the  company  with 
responsibility  for  the  acts  of  the  assiuned  agent.  The  company 
must  in  some  way  avail  itself  of  such  acts,  so  that  the  person  -per^ 
forming  them  may  be  said  to  aid  the  company  in  its  insurance 
business.    Ibid.  364. 

MUTUAIi  BENEFIT  ASSOCIATIONS. 

12.  Proceeding  for  removal  of  officers,  or  for  dissolution — Attor- 
ney General — his  powers  and  duties — report  from  the  Auditor.  The 
power  of  the  Attorney  General  to  file  an  information  against  a  mu- 
tual benefit  society,  formed  under  the  act  of  1883,  for  the  purpose 
of  removing  its  officers  or  disisolving  the  corporation  for  the  causes 
stated  in  section  12  of  that  act,  does  not  depend  upon  any  commu- 
nication to  him  from  the  Auditor,  but  is  within  the  purview  of  those 
powers  which  are  inherent  in  his  office.  Chicago  Mutual  Life  In- 
demnity  Association  et  al.  v.  Hunt,  Attorney  General,  257. 

13.  That  section  of  the  act  of  1883  relating  to  mutual  aid  socie- 
ties, etc.,  conferred  no  new  powers  upon  the  Attorney  General,  but 
vested  the  Auditor  with  the  supei*vision  of  associations  organized 
under  the  act,  and  made  it  the  duty  of  the  Attorney  General  to  take 
proper  legal  proceedings  whenever  the  Auditor  should  communi- 
cate to  him  the  fact  that  an  association  or  its  officers  had  so  con- 
ducted its  affairs  as  to  give  occasion  for  the  removal  of  the  officers 
from  their  offices,  or  the  closing  of  the  business  of  the  association. 
Ibid.  257. 

14.  The  Auditor's  communication  in  respect  to  a  mutual  benefit 
association,  ti-ansmitted  to  the  Attorney  General  the  report  of  an 
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examination  of  the  books,  papers  and  affairs  of  the  association  by 
an  expert  employed  for  that  purpose  by  the  Auditor,  and  requested 
the  Attorney  General  to  institute  proceedings  against  the  corpora- 
tion. The  examiner's  report,  though  not  altogether  formal  in  its 
statement  of  conclusions,  was  sufficient  to  show  the  existence  of 
one  or  more  of  the  grounds  named  in  the  statute,  and  this  made  it 
the  duty  of  the  Attorney  General  to  act.  Chicago  Mutual  Life  In^ 
demnity  Association  et  al,  v.  Hunt^  Attorney  General,  257. 

15.  It  is  only  provided  that  when  the  Auditor,  on  examination, 
Unds  either  that  the  annual  statement  of  the  association  is  willfully 
false  in  some  material  respect,  or  that  the  business  of  the  associa- 
tion has  been  conducted  fraudulently  or  in  violation  of  some  pro- 
vision of  the  statute,  or  that  the  association  has  transacted  business 
different  from  that  authorized  by  its  certificate  of  incorporation, 
*he  shall  communicate  the  fact,"— that  is,  the  fact  of  having  so 
found, — to  the  Attorney  General.  The  mode  of  communication  is 
left  entirely  with  the  Auditor.  It  may,  no  doubt,  be  made  by  com- 
municating the  finding  alone.  So  it  may  be  communicated  by 
transmitting  the  entire  report  of  the  examiner,  so  long  as  it  shows 
one  or  more  of  the  necessary  findings.    Ibid.  257. 

,  16.  False  numbering  of  certificates  of  membership.  Such  an  asso- 
ciation, through  its  officers,  issued  certificates  of  membership  num- 
bered, but  not  consecutively,  a  particular  certificate  having  thus 
a  number  very  much  larger  than  the  total  number  of  certificates 
issued  up  to  that  date :  Heldy  on  information  to  dissolve  the  asso- 
ciation, that  such  mode  of  issuing  certificates  had  a  direct  tendency 
to  deceive  members  receiving  certificates,  as  to  their  value,  and  was 
a  fraud  on  them,  whether  so  intended  or  not.    Ibid.  257. 

17.  False  reports  to  Auditor  is  ground  for  dissolution.  A  false 
report  of  the  financial  condition  of  the  association  was  made  to  the 
Auditor  of  Public  Accounts,  and  the  fact  that  the  officers  were  mis- 
appropriating the  advance  mortuary  assessments  was  concealed 
from  him,  and  false  answers  to  questions  by  the  Auditor  to  the  as- 

-  sociation  were  returned.  In  such  answers  the  suppression  of  a 
material  fact  called  for  by  a  question  makes  the  answer  as  eanen- 
tially  false  as  the  affirmation  or  assertion  of  an  untruth.    Ibid.  257. 

18.  Failure  to  keep  books  of  account.  The  failure  of  the  officers  of 
a  mutual  benefit  association  to  keep  correct  and  intelligible  books 
of  account,  whether  such  failiu-e  results  from  design,  carelessness 
or  want  of  skill,  is  a  serious  breach  of  official  duty.  Such  officers 
are  trustees,  and  it  is  a  duty  of  primary  importance,  incumbent  on 
all  trustees,  to  keep  proper  accounts  of  trust  funds,  for  unless  that 
is  done  the  beneficiaries  of  such  fund  have  no  safety  in  their  rights, 
and  are  liable  to  be  defrauded.    Ibid.  257. 
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19.  Memberahip—minora,  Where  the  certificate  of  association 
proYides  that  "no  person  shall  become  a  member  who  is  under  ten 
or  over  seventy  years  of  age,**  and  the  statutes  are  silent  on  the  sub- 
ject, it  will  not  be  a  violation  of  any  law  for  such  an  association  to 
take  into  membership  minors  who  advance  their  initiation  fee  and 
other  charges  required.  Chicago  Mutual  Life  Indemnity  Aasocia- 
Hon  et  al.  v.  Hunt,  Attorney  General,  257. 

20.  The  fact  that  a  minor  member  may  avoid  his  contracts,  is  no 
objection  to  his  admission  as  a  member  in  a  mutual  benefit  asso- 
ciation, as  payment  of  assessment  dues  is  not  compulsory  on  any 
member,  but  purely  voluntary.  If  the  infant  performs  the  condi- 
tions prescribed  in  the  certificate  of  membership,  he,  the  same  as 
an  adult,  becomes  entitled  to  the  benefits  thereby  secured.  If  he 
fails,  his  membership  ceases,  jnst  as  that  of  an  adult,  and  that  is  all. 
Ibid.  257. 

21.  Diveraion  of  mortuary  fund — aa  a  ground  for  diaaolving.  The 
by-laws  of  an  association  required  all  persons  becoming  members 
to  pay  an  admission  fee,  the  annual  dues  for  one  year,  and  one  ad- 
vance mortuary  assessment,  and  the  money  derived  from  this  as- 
sessment was  set  apart  and  treated  as  a  mortuary  fund.  Section  6 
of  the  statute  relating  to  such  corporations,  provides  that  "no  part 
of  the  funds  collected  for  the  payment  of  death  benefits  shall  be 
applied  to  any  other  purpose."  By  a  resolution  adopted,  this  fund 
was  used  in  defraying  current  expenses,  so  that  it  was  largely  de- 
ficient :  Held,  that  the  nse  of  the  mortuary  fund  for  other  purposes 
than  paying  on  deaths  was  such  a  violation  of  law  as  to  authorize 
the  court  to  dissolve  the  society  and  wind  up  its  affairs.  The  use 
of  such  fund  for  current  expenses  is  not  only  a  fraud  upon  the 
members,  but  a  clear,,  palpable  and  inexcusable  violation  of  law. 
Ibid.  257. 

22.  The  certificate  of  an  association  provided,  as  a  part  of  its  plan, 
that  twenty-five  per  cent  of  the  assessments  for  death  benefits 
should  constitute  a  guaranty  fund,  to  be  known  as  the  "Tontine 
Beserve  Fund,"  and  that  for  the  apportionment  of  such  fund  the 
association  should  be  divided  into  classes,  by  years,  the  portion  of 
such  fund  contributed  during  ten  years  by  members  of  each  class, 
together  with  the  accumulations,  to  be  apportioned  equitably 
among  the  surviving  persistent  members  of  that  class :  Heldy  that 
such  disposition  of  the  reserve  fund  was  in  direct  violation  of  the 
letter  and  spirit  of  section  8  of  the  State  law  relating  to  such  cor- 
porations.   Ibid.  257. 

23.  .  The  association,  in  order  to  obtain  applications  for  member- 
ship, held  out  to  the  public  that  it  had  a  legal  right  to,  and  would, 
at  the  option  of  a  member,  refund  to  him  in  cash,  at  the  expiration 
of  the  period  of  ten  years,  all  the  reserve  fund  to  which  he  would 
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be  equitably  entitled,  in  accordance  with  the  plan  upon  which  that 
fund  -was  being  accumulated :  Held,  that  such  a  payment  would  be 
unlawful  under  section  8  of  the  statute,  as  well  as  for  the  further 
reason  that  it  would  be  an  allowance  to  the  member  of  money  from 
the  association  as  a  profit.  Chicago  Mutual  Life  Indemnity  Assoda- 
Hon  et  al.  v.  Hunt,  Attorney  General,  257. 

24.  Election  of  officers — improper  use  of  proxies.  By  the  charter 
or  organic  law  of  a  mutual  benefit  association,  the  management 
and  control  of  its  affairs  and  business  were  vested  in  eight  trustees* 
who  appointed  a  manager  and  secretary.  The  secretary  had  printed 
on  each  application  for  membership  then  used,  a  blank  proxy,  au- 
thorizing the  persons  whose  names  should  be  inserted,  to  act  and 
vote  for  the  member,  and  underneath  it  was  a  request  to  the  appli- 
cant to  sign  it  in  blank,  to  be  filled  up  by  the  secretary.  By  this 
means  the  secretaiy  had  himself  and  the  manager  elected  by  the 
members,  and  controlled  the  election  of  the  trustees,  and  the  latter 
were  controlled  by  the  secretary:  Held,  that  the  action  of  the 
.  secretary  was  a  clear  abuse  of  the  opportunities  his  official  position 
gave  him,  a  palpable  subversion  of  the  rules  of  law,  as  well  as  a 
fraud  on  the  members,  and  justly  subjected  the  association  to  pro- 
ceedings by  the  Attorney  General  for  its  dissolution.    Ibid.  257. 

INTEREST. 

Whether  AiiiiOWABiiE. 

1.  And  from  what  time — under  a  special  contract.  Certain  park 
commissioners  took  possession  of  a  tract  of  land  in  August,  1870, 
not  tortiously  or  under  the  law  Of  eminent  domain,  but  under  a 
contract  of  purchase  with  the  owner.  By  the  terms  of  the  contract 
the  purchase  money  would  not  become  due  until  the  purchaser's 
title  was  freed  from  all  adverse  claims,  and  established,  which  was 
not  done  until  in  1882,  when  the  court  in  which  a  suit  was  pending 
for  the  settlement  of  the  title,  allowed  the  owner  interest  for  eleven 
or  twelve  years  before  the  money  became  due  imder  his  contract. 
It  was  held,  that  he  had  no  cause  of  complaint  against  his  attorney 
procuring  a  decree  for  the  payment  of  the  purchase  money  because 
he  failed  to  have  the  decree  find  a  gross  sum  for  both  the  principal 
and  interest,  so  that  the  interest  might  bear  interest  after  the  date 
of  the  decree.    Phillips  v.  Edsall  et  al.  535.* 

2.  On  the  12th  day  of  June,  1884,  the  owner  of  a  tract  of  land  the 
title  to  which  was  in  litigation,  and  pending  a  suit  to  enforce  the 
specific  performance  of  a  sale  thereof  to  park  commissioners,  gave 
his  two  notes,  of  $2500  each,  payable  to  his  attorneys  for  their  legal 
services,  one  on  or  before  one  year  after  date,  and  the  other  on  or 
before  two  years  after  its  date.  By  a  written  contract  of  the  pai-ties, 
an  assignment  was  made  by  the  client  to  his  attorneys  of  so  much 
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of  hia  purchase  money  as  might  be  necessary  to  pay  the  notes,  in 
which  contract  it  was  provided  that  the  notes  should,  in  any  event, 
*  become  due  and  payable  as  soon  as  the  amount  to  be  paid  for  the 
land  by  the  park  commissioners  should  be  ascertained  and  deter- 
mined. The  decree  fixing  the  amount  to  be  paid  for  the  land  was 
made  January  9,  1885,  and  fully  settled  the  rights  of  the  parties 
thereto,  but  the  money  was  not  paid  into  court  by  the  park  com- 
missioners until  April  23, 1887 :  Held,  that  the  notes  became  due 
January  9, 1885,  at  the  date  of  the  decree,  and  drew  interest  from 
that  date,  and  not  from  the  time  the  money  was  paid  under  the 
decree.    PhilUpa  v.  Edaall  et  al.  535. 

INTOXICATING  LIQUORS. 
SaijE  or  gift  thereof. 

1.  Not  actionable  at  common  law.  By  the  common  law  It  is  not 
a  tort,  for  which  an  action  lies,  to  either  sell  or  give  away  intoxi- 
cating liquors,  and  such  an  act,  at  the  common  law,  is  not  culpable 
negligence  that  will  impose  a  legal  liability  for  damages  upon  the 
vendor  or  donor  of  such  liquor.  The  right  to  recover  damages  for 
such  an  act  is  purely  statutory.    Cruse  v.  Aden,  Admx.  231. 

Injury  to  means  op  support. 

2.  Right  of  action.,  against  whom — under  the  Dram-shop  act.  Sec- 
tion 9  of  the  Dram-shop  act  does  not  apply  to  persons  who  are  not, 
directly  or  indirectly,  or  in  any  way  or  to  any  extent,  engaged  in 
the  liquor  traffic ;  and  the  right  of  action  therein  given  to  one  in- 
jured in  her  means  of  support  is  not  intended  to  be  given  against 
one  who,  in  his  own  house,  or  elsewhere,  gives  a  glass  of  intoxicat- 
ing liquor  to  a  friend  as  a  mere  act  of  courtesy  or  hospitality,  and 
"Without  any  purpose  or  expectation  of  pecuniary  gain  or  profit. 
Ibid.  231. 

3.  Under  section  13,  article  4,  of  the  constitution  of  1870,  provid- 
ing that  no  act  shall  embrace  more  than  one  subject,  which  shall 
be  expressed  In  its  title,  and  making  void  all  provisions  not  so  ex- 
pressed, section  9  of  the  Dram-shop  act,  entitled  "An  act  to  provide 
for  the  licensing  of  and  against  the  evils  arising  from  the  sale  of 
intoxicating  liquors,"  if  intended  to  render  a  person  liable  to  an 
action  for  damages  who  is  not  engaged,  either  directly  or  indirectly, 
in  selling  intoxicating  liquors,  but  who  merely  gives  a  drink  or  two 
of  wine,  beer  or  other  liquor  to  a  guest,  friend  or  neighbor,  as  a 
mere  act  of  courtesy  or  hospitality,  would  be  void,  as  not  being  ex- 
pressed in  the  title.  But  the  matters  contained  in  sections  6, 9  and 
13,  if  limited  to  those  who  are  in  some  way  connected  with  the  liquor 
traffic,  are  appropriate  and  germane  to  the  subject  expressed  in  the 
title  of  the  act.    Ibid.  231. 
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4.  In  determining  the  scope  of  the  statute  relating  to  dram-shops, 
and  arriving  at  the  true  intent  of  its  several  provisions,  not  only  the 
title  of  the  act  should  be  taken  into  consideration,  but  every  other 
part  of  the  same  statute  should  be  considered,  for  the  real  object 
and  intention  of  the  legislature  are  to  be  gathered  from  an  exam- 
ination and  comparison  of  the  context  of  the  whole  act,  thereby 
ascertaining  its  spirit,  import  and  meaning.  Cmse  v.  Aden,  Admx. 
231. 

5.  The  Dram-shop  act  is  a  statute  of  a  highly  penal  character, 
and  provides  rights  of  action  unknown  to  the  common  law,  and 
should  therefore  receive  a  strict  construction.    Ibid.  231. 

INURING  OF  TITLE.    See  AFTER- ACQUIRED  TITLE,  1,  2. 

JUDGMENTS  AND  DECREES. 

DeCBEE — UPON  WHOM  BINDING. 

1.  As  to  parties  and  privies — who  regarded  as  privies.  It  is  only 
parties,  and  their  privies  in  blood  or  estate,  that  are  estopped  by  a 
decree  or  judgment ;  and  parties  to  a  decree,  in  the  eye  of  the  law, 
arc  those  only  who  are  named  as  such  in  the  record,  and  are  prop- 
erly served  with  process  or  enter  their  appearance.  A  privy  in 
blood  or  estate  is  one  who  derives  his  title  to  the  property  in  ques- 
tion  by  descent  or  purchase,  and  a  pri^T  to  a  judgment  or  decree 
is  one  whose  succession  to  the  rights  of  property  thereby  affected 
occurred  after  the  institution  of  the  particular  suit,  and  from  a  party 
thereto.     Orthwein  v.  Thomas  et  al.  554. 

2.  As  to  one  not  a  party,  A  decree  of  court  finding  the  title  to 
a  wife's  land  to  be  in  her  husband,  who  files  the  bill,  will  not  bind 
the  wife  when  she  is  not  made  a  party  to  the  suit.    Ibid.  554. 

How  FAB  CONCIjUSIVE. 

3.  Generally,  It  is  a  general  rule,  that  when  it  is  once  made  to 
appear  that  a  court  has  jurisdiction  both  of  the  subject  matter  and 
of  the  parties,  the  judgment  or  decree  which  it  pronounces  must 
be  held  conclusive  and  binding  upon  the  parties  thereto  and  their 
privies,  notwithstanding  the  court  may  have  proceeded  irregularly, 
or  erred  in  its  application  of  the  law  in  the  case  before  it.  Maloney 
et  al,  V.  Dewey  et  al.  395. 

4.  In  the  case  of  an  insane  person — how  far  a  judgment  or  decree 
is  conclusive — and  herein^  of  the  remedy  as  to  a  suit  at  law  against  an 
insane  person.  Where  an  insane  person  is  properly  brought  before 
the  court  by  personal  service,  the  judgment  or  decree  rendered 
against  him  will  be  valid  and  binding,  and  is  said  to  be  neither 
void  nor  voidable.    Ibid.  395. 

5.  Where  a  lunatic  or  insane  person  is  sued  at  law,  the  proper 
remedy  for  the  lunatic  is  to  apply  to  a  court  of  chancery  to  restrain 
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the  proceeding,  and  to  compel  tlie  plaintiff  to  go  there  for  justice. 
But  a  judgment  against  a  lunatic,  until  set  aside  in  chancery,  or 
otherwise,  is  as  valid  and  binding  as  any  other  judgment.  It  seems, 
however,  that  the  mere  fact  of  insanity,  alone,  is  not  a  sufficient 
ground  to  set  aside  the  judgment.  It  should  further  be  shown  that 
the  judgment  is  inequitable.    Maloney  et  al,  y.  Dewey  et  al,  395. 

Judgment  against  mxtnigipaIi  oobporation. 

6.  Remedy  for  enforcement.  In  a  suit  by  a  drainage  district  against 
highway  commissioners,  on  special  assessments  on  their  highways 
for  benefits  thereto,  the  judgment  against  the  highway  commis- 
sioners is  not  a  charge  on  the  highways  so  benefited,  or  any  other 
property.  It  is  simply  a  charge  against  the  municipality,  to  be  paid 
from  its  revenues.  Payment  may  be  enforced  by  mandamus,  after 
judgment  fixing  the  amount  due.  Comra.  of  Highways  v.  Drainage 
Comrs.  581. 

7.  Where,  in  such  suit,  the  judgment  awards  an  execution,  the  . 
error  will  be  a  harmless  one,  as  the  commissioners  of  highways  have 
no  property  liable  to  execution,  and  that  part  of  the  judgment  will 
be  treated  as  a  nullity.    Ibid.  581. 

Certainty  in  decree. 

8.  As  to  amount  to  he  paid.  A  decree  for  the  pasrment  of  money 
should,  according  to  the  better  practice,  state  in  words  and  figures 
the  amount  of  principal  and  interest.  But  when  the  decree  finds 
all  the  necessary  data,  so  that  the  exact  sum  due  is  only  a  matter  of 
computation,  with  only  one  result,  it  will  be  sufficiently  definite 
and  certain.  That  is  sufficiently  certain  which  can  be  made  certain. 
Phillips  V.  Edsall  et  al.  535. 

JURISDICTION. 
Concurrent  jurisdiction. 

1.  Which  shall  prevail.  In  cases  of  concurrent  jurisdiction,  the 
court  which  first  obtains  jurisdiction  will  have  the  precedence. 
Howell,  Admr.  v.  Moores,  67. 

In  chancery. 

2.  In  the  matter  of  trusts,  generally.    See  CHANCERy,  25,  26. 

3.  Administration  of  estates — involving  a  trust  fund — jurisdiction 
of  probate  courts  and  courts  in  chancery.  See  ADMINISTRATION 
OF  ESTATES,  1. 

4.  Assignment  for  the  benefit  of  creditors— jurisdiction  in  chancery. 
See  INSOLVENT  DEBTORS,  2,  3. 

6.    Dissolution  of  corporations.    See  CHANCERY,  4,  5,  6. 
6.    Errors  of  guardian  ad  litem — will  not  affect  the  jurisdiction 
authorizing  the  appointment.    See  GUARDIAN  AD  LITEM,  3. 
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Bight  op  tbiaii  by  jury. 

1.  In  proceeding  to  diaaolve  corporation — in  chancery.  See  CHAN- 
CERY, 4. 

2.  Generally ,    Same  title,  28  to  34. 

LAKE,  TOWN  OF. 
Power  to  construct  sewers. 

How  to  be  paid  for.    See  SPECIAL  ASSESSMENTS,  4. 

LANDLORD  AND  TENANT. 
Abatement  op  rent. 

1.  Condemnation  of  a  part  of  the  premiaea  for  public  use,  TOiere 
a  part  of  leased  premises  has  been  taken  by  condemnation  for 
a  public  use,  the  lessee  or  his  assigns  will  be  entitled  to  an  abate- 
ment or  rebate  of  the  rent,  to  the  extent  of  the  fair  rental  valne  of 
the  part  of  the  land  so  taken,  as  against  the  original  lessor,  or  his 
grantee,  from  the  time  the  latter  commences  to  take  the  rents,  to 
the  termination  of  the  lease.    Letter  v.  Pike  et  al.  287. 

2.  Extent  of  abatement — inter  eat  on  condemnation  money.  Where 
the  reversion  of  leased  real  estate  is  severed  by  the  condemnation  of 
part  thereof  for  a  street  and  a  conveyance  of  the  residue,  the  ten- 
ant will  be  entitled  to  an  abatement  of  the  rent  according  to  the 
value  of  the  several  parts  of  the  land.    Ibid.  287. 

Covenant  por  renewal  op  lease. 

3.  Aa  running  with  the  land^  so  aa  to  bind  grantee  of  the  reveraionf 
in  vhole  or  in  part.  A  covenant  on  the  part  of  a  lessor  to  renew 
a  lease  to  the  lessee  or  his  assigns  at  the  end  of  the  term,  on  certain 
conditions,  is  one  that  runs  with  the  land,  and  will  bind  the  grantee 
of  the  reversioner  as  to  the  part  of  the  reversion  acquired  by  him ; 
but  when  such  grantee  has  not  succeeded  to  the  reversion  of  the 
entire  property,  he  will  be  liable  only  to  renew  the  lease  as  to  the 
part  he  owns.    Ibid.  287. 

4.  Although  the  owner  of  real  estate  may  have  leased  the  same, 
he  may  sell  and  convey  one  part  of  his  reversion  to  one  person  and 
the  residue  to  another ;  and  the  grantee  of  the  reversion  will  be 
liable  on  his  grantor's  covenant  to  renew  the  lease,  for  the  reason 
such  covenants  run  with  the  land.  Such  covenant,  however,  is 
divisible.    Ibid.  287. 

5.  So  where  the  owner  of  land,  after  giving  a  lease  containing  a 
covenant  of  renewal,  makes  a  conveyance  of  a  part  of  the  demised 
premises,  his  grantee  will  only  be  liable  to  renew  the  lease  as  to  the 
part  conveyed  to  him ;  and  when  a  person  ceases  to  own  a  given 
part  of  the  reversion,  he  will  no  longer  be  liable  on  the  covenant 
to  renew  the  lease,  as  that  liability  will  pass  with  the  title  to  the 
land.    Ibid.  287. 
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TeNDEB  and  ACOEPTANOE  of  BENEWAIi  IjEASB. 

6.  Where  the  owner  of  land,  in  a  lease  thereof  for  a  term  of  years, 
covenant«  to  renew  the  same  on  notice  by  the  lessee  or  his  assigns, 
but  is  afterward  divested  of  a  part  of  the  land  by  judgment  of  con- 
demnation for  the  widening  of  a  street,  and  then  conveys  his  re- 
maining interest  therein  before  the  original  lease  expires,  a  tender 
by  his  grantee,  to  the  tenant,  of  a  renewal  lease  for  all  the  premises 
owned  by  him,  will  be  treated  as  a  delivery  thereof,  and  if  it  is 
accepted,  it  will  be  valid  and  binding  on  the  parties  thereto,  al- 
though the  covenant  of  renewal  may  not  thereby  be  fully  satisfied. 
Leiter  v.  Pike  et  aL  287. 

7.  If  a  tenant  entitled  to  a  renewal  lease,  signs  and  retains  one 
sent  to  him  as  a  tender,  and  makes,  signs  and  seals  a  duplicate 
thereof,  and  sends  the  same  to  the  lessor,  this,  in  law,  will  amount 
to  an  acceptance  of  the  lease  so  tendered,  notwithstanding  the 
lessee  may  send  with  the  duplicate  to  the  lessor,  a  letter  stating 
that  he  does  not  assent  to  the  terms  of  the  lease  as  to  the  amount 
of  rent  he  is  to  pay.  Where  the  deliberate  acts  of  a  party  evince  an 
acceptance  of  a  lease  or  contract  imposing  an  obligation  on  him 
to  pay  money,  his  words  can  not  be  received  to  a  contrary  intent. 
Ibid.  287. 

8.  Where  the  grantee  of  the  reversion  of  a  part  of  demised 
premises,  under  a  covenant  of  his  grantor  for  renewal,  makes  and 
sends  to  the  tenant  a  lease  of  the  part  owned  by  him,  with  the  in- 
tention that  the  tenant  may  accept  it,  and  that  it  shall  be  in  full 
discharge  of  his  obligation  as  such  grantee,  there  will  be  no  trust 
or  conditions  about  it,  and  the  tenant's  acceptance  of  such  lease 
will  bind  the  lessor  to  its  performance  from  the  time  it  is  accepted. 
Ibid.  287. 

9.  And  where  a  tenant  accepts,  signs  and  seals  a  lease  tendered 
to  him  under  a  covenant  therefor,  his  written  or  parol  declarations, 
whether  prior,  contemporaneous  or  subsequent,  in  the  absence  of 
fraud,  can  not  be  received  to  alt-er  or  annul  his  obligation.  Ibid. 
287. 

10.  Where,  however,  a  party  under  legal  obligation  to  renew  a 
lease,  tenders  one  in  renewal  as  a  full  performance,  the  lessee 
therein  will  be  entitled  to  a  reasonable  time  to  obtain  the  opinion 
and  advice  of  counsel  before  acceptance ;  and  if  the  lessor  desires 
to  withdraw  his  tender  before  its  acceptance,  he  should  give  notice 
to  that  effect,  and  ask  for  a  return  of  the  lease.  If  he  fails  to  do 
this,  and  retains  a  duplicate  of  the  lease  sent  to  him  by  the  lessee, 
this  will  amount  to  a  waiver  of  any  right  he  may  have  had  to  with- 
draw the  tender.    Ibid.  287. 
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LANDLORD  AND  TENANT-    Continued. 
Seyebai^ce  op  beyebsion. 

11.  Rights  and  liability  of  subsequent  grantee.  Where  the  oimer 
of  lots,  after  having  given  a  lease  of  the  entire  property,  containing 
a  covenant  for  renewal,  conveys  a  portion  of  the  premises  for  the 
purpose  of  widening  a  street  and  the  residue  to  another  person,  the 
latter  will  not  be  responsible  to  the  tenant  or  his  assignee  for  any 
injury  to  the  leasehold  interest  occasioned  by  the  severance  of  the 
reversion,  by  the  deeds  of  the  original  lessor  or  owner.  In  snch 
case,  the  last  named  grantee  of  the  reversion  will  become  landlord 
as  to  the  part  conveyed  to  him,  and,  as  such,  will  be  entitled  to  the 
rent  therefor,  and  for  that  part  only.    Letter  v.  Pike  et  al,  287. 

Lease—unoebtaintt  in  descbiption. 

12.  Cured  by  possession.  A  lessee,  after  having  executed  the 
lease,  having  taken  possession  under  the  contract  and  having  paid 
rent  under  it,  can  not  repudiate  the  lease  merely  because  it  does 
not  definitely  describe  the  demised  premises.  Bulkley  v.  Devine,  406. 

13.  A  leased  to  B  premises  in  the  city  of  Chicago,  etc.,  "known 
and  described  as  follows,  to-wit,  the  house  known  and  numbered 
as  No.  —  Thirty-second  street,"  etc.,  at  a  rental  of  $35  per  month, 
payable  in  advance,  the  term  to  begin  January  1,  1885,  and  end 
April  30, 1886.  B  took  possession  of  the  house,  and  occupied  the 
same  till  April  12, 1886,  paying  the  rent  thereof  to  the  lessor  until 
June  1, 1885,  and  afterward  to  the  assignee  of  the  lessor  up  to  the 
time  he  left,  except  for  the  month  of  August,  1885,  which  he  refused 
to  pay,  claiming  a  set-off.  On  suit  by  the  assignee,  the  tenant  re- 
sisted judgment,  on  the  ground  that  the  lease  sued  on  was  void  for 
uncertainty  in  the  deBcrlption  of  the  house  leased :  Held,  that  the 
possession  of  the  tenant  and  use  of  the  property  leased  had  the 
legal  effect  of  removing  all  uncertainty  as  to  the  property  intended 
to  be  described.    Ibid.  406. 

LAW  AND  FACT. 

NeOIjIOENCE. 

1.  Ordinary  care^question  of  fact.  In  an  action  for  a  personal 
injury  resulting  from  a  defective  sidewalk,  the  plaintiff  is  not  re- 
quired to  show  any  more  than  ordinary  care  on  his  part.  What  is 
ordinary  care  is  a  question  of  fact  for  the  jury,  as  what  is  ordinary 
care  in  one  case  may  not  be  under  other  and  different  circumstances. 
Village  of  Jefferson  v.  Chapman,  438. 

2.  Negligence— as  a  question  of  law  or  fact.  See  NEGLIGENCE, 
18, 19,  20. 
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LEASEHOLD  INTEREST. 
Eminent  domain. 

Compensation  aa  between  leasehold  and  reversionary  interests.  See 
EMINENT  DOMAIN,  4,  5. 

LICENSE. 
Op  a  contract. 

As  distinguished  from  a  mere  license  or  privilege.  See  OON- 
TRACTS,  4,  5. 

LIMITATIONS. 
When  the  statute  begins  to  bun. 

1.  As  against  remainder -man.  Until  the  death  of  the  life  tenant, 
no  statute  of  limitations  will  begin  to  run  against  the  remainder- 
man, and  laches  will  be  imputed  to  him  only  from  the  time  his  right 
of  entry  accrues.    Orthwein  v.  Thomas  et  al.  564. 

2.  A  party  in  the  actual  possession  of  land  may  safely  lie  by  until 
his  possession  is  invaded  or  his  title  attacked.  Until  this  is  done, 
laches  will  not  run  against  him.    Ibid.  554. 

As  TO  ASSIGNEE  IN  BANKRUPTCY. 

3.  Power  of  Congress  to  prescribe  limitation.  Congress  had  the 
undoubted  power  to  enact  section  5057  of  the  Revised  Statutes  of 
the  United  States,  limiting  the  time  of  bringing  suits  in  all  courts. 
State  as  well  as  United  States,  between  assignees  in  bankruptcy 
and  claimants  to  adverse  interests  in  property  transferred  to  them. 
OageY.I>uPuy,21Q. 

As  TO  GRANTEE  OF  SUCH  ASSIGNEE. 

4.  The  grantee  of  an  assignee  in  bankruptcy  is  barred  by  section 
5057  of  the  Revised  Statutes  of  the  United  States,  whenever  the  as- 
signee himself  would  have  been  barred.  That  section  embraces 
every  suit  at  law  and  in  equity  between  an  assignee  in  bankruptcy 
and  a  person  claiming  an  adverse  interest  touching  any  property 
or  rights  of  property  transferred  or  vested  in  such  assignee.  Ibid. 
216. 

Suits  under  Burnt  Records  act. 

5.  So  where  the  grantee  of  an  assignee  in  bankruptcy  files  his 
bill,  under  the  Burnt  Records  act,  to  establish  and  confirm  his  title 
to  a  lot,  in  which  he  seeks  to  have  certain  tax  deeds  set  aside  as 
clouds  upon  his  title  derived  from  the  assignee,  the  two  years'  lim- 
itation in  section  5057  of  the  Revised  Statutes  of  the  United  States 
will  be  a  bar  to  the  suit  in  so  far  as  the  bill  seeks  to  have  the  tax 
title  set  aside.    Ibid.  216. 

6.  Where  titles  are  to  be  settled  under  the  Burnt  Records  act, 
this  is  but  an  additional  mode  of  doing  what  could  have  been  done 
in  some  other  mode  before  the  passage  of  that  act.    But  restoring 
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the  evidences  of  title  under  that  act  is  something  that  could  not 
have  been  done  without  it,  and  it  may  be  that  where  this  alone  is 
sought,  the  limitation  of  the  Bankrupt  act  will  have  no  application. 
Gage  Y.DuPuy,  216. 

AliLOWING  PLEA  OF  LIMITATION  IN  CHANCERY. 

7.  Effect  upon  the  rights  of  the  parties.  On  a  bill  by  the  grantee 
of  an  assignee  in  bankruptcy  to  set  aside  tax  deeds  as  clouds  on  the 
title  derived  from  the  bankrupt's  estate,  the  allowance  of  the  plea 
of  limitations  under  section  5057  of  the  Bevised  Statutes  of  the 
United  States,  simply  defeats  the  prayer  of  the  bill.  It  confers  no 
affirmative  rights  upon  the  defendant,  but  leaves  the  parties  as  they 
were  before  the  bill  was  filed.    Ibid.  216. 

Limitation  act  of  1839. 

8.  Color  of  title.  A  tax  deed  purporting  to  convey  land  to  the 
grantee  therein  named,  is  good  color  of  title.    Oage  v.  Hampton,  87. 

9.  As  to  vacant  and  unoccupied  land.  Where  the  holder  of  color 
of  title,  acquired  in  good  iaith,  pays  all  the  taxes  legally  assessed 
upon  the  land  to  which  the  color  of  title  relates,  for  seven  successive 
years,  while  it  remains  vacant  and  imoccupied,  and  then  takes  ac- 
tual possession  by  enclosing  the  same  with  a  fence,  the  bar  of  the 
statute  will  be  complete,  and  the  holder  of  such  title  may  a5«sert  the 
same,  either  as  a  defense,  or  to  regain  possession  when  Invaded. 
Ibid.  87. 

10.  Payment  of  taxes — parol  &oidence.  The  payment  of  taxes  may 
be  proved  by  parol  evidence.  Tax  receipts  may  be  explaided.  and 
if  a  mistake  has  been  made  in  the  description  of  the  land  or  in  the 
name  of  the  person  who  actually  made  the  i)ayment,*resort  may  be 
had  to  parol  evidence  to  rectify  such  mistake.    Ibid.  87. 

11.  Sufficiency  of  evidence — to  show  payment  of  taxes.  To  prove 
the  payment  of  taxes  for  the  years  1880  and  1881  by  H.  H.  Gage,  two 
tax  receipts  were  given  in  evidence,  that  for  the  tax  of  1880  reading, 
"Received  of  Asahel  Gage,  by  H.  H.  Gage,"  and  that  for  the  taxes  of 
1881  reading,  "Received  of  Asahel  Gage,"  etc.  Asahel  Gage  testified 
that  he  never  paid  any  taxes  on  the  property,  and  never  had  in  hja 
possession  any  tax  receipts  for  taxes  paid  on  the  property;  and 
H.  H.  Gage  testified  that  he  paid  the  taxes  on  the  property  from 
1879  to  1886,  both  inclusive,— that  for  the  years  1880  and  1881  he 
paid  the  taxes,  and  that  he  had  the  tax  receipts  ever  since  their 
issue,  but  could  not  tell  how  the  name  of  Asahel  Gage  appeared 
therein :  Held,  that  the  evidence  showed  that  H.  H.  Gage  paid  the 
taxes  for  the  two  years  named.    Ibid.  87. 

12.  Color  of  title — whether  acquired  in  good  faith.  "Where  a  hus- 
band, with  both  actual  and  constructive  notice  of  his  wife's  title  to 
land,  fraudulently  procured  a  decree  in  a  suit  to  which  she  was  a 
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stranger,  tinder  which  a  deed  was  made  to  the  husband,  of  such 
lands,  it  was  held,  that  snch  deed  oould  not  be  relied  on  as  color  of 
title,  because  it  was  acquired  fraudulently,  and  not  in  good  faith. 
Orthwein  y.  Thomaa  et  al.  554. 

FOBMEB  ADJUDICATION. 

13.  Under  Limitation  ckct—howfar  conclusive.  See  FORMEB  AD- 
JUDICATION, 1. 

MANDAMUS. 
Who  may  be  belatob. 

1.  Any  citizen  of  a  school  district  may  become  relator  in  a  pro- 
ceeding by  mandamua  to  compel  those  in  charge  of  the  public 
schools  therein  to  admit  any  child  or  pupil  who  has  been  directly 
or  indirectly  excluded  therefrom  on  account  of  color.  The  People 
ex  rel,  Peair  v.  Board  of  Education,  613. 

2.  Where  the  object  of  the  writ  is  the  enforcement  of  a  public 
right,  the  people  are  regarded  as  the  real  party,  and  the  relator  need 
not  show  that  he  has  any  legal  interest  in  the  result.  It  is  enough 
that  he  is  interested,  as  a  citizen,  in  having  the  law  executed  and 
the  right  in  question  enforced.    Ibid.  613. 

Demand  and  bepusal. 

3.  Whether  neceeaary.  Where  the  duty  sought  to  be  enforced 
by  mandamua  is  of  a  merely  private  nature,  affecting  only  the  right 
of  the  relator,  a  demand  is  necessary  to  lay  the  foundation  for  relief 
by  mandamua.  But  if  the  duty,  the  performance  of  which  is  sought 
to  be  enforced,  is  a  public  duty,  resting  upon  the  respondents  by 
virtue  of  their  office,  no  such  demand  and  refusal  are  necessary. 
Ibid.  613. 

4.  In  respect  to  a  public  duty  of  members  of  a  board  of  education 
or  other  public  officers,  the  law  itself  stands  in  place  of  a  demand, 
and  the  neglect  or  omission  to  perform  the  duty  stands  in  the  place 
of  a  refusal,  for  the  purpose  of  enforcing  the  performance  of  the 
duty  by  mandamua.    Ibid.  613. 

SpeoiaIi  findings  by  jttey. 

5.  Inconaiatent  with  general  verdict.  On  a  petition  for  ma/ndamua^ 
special  findings  of  the  jury  in  response  to  questions  of  fact  pro. 
pounded  to  them,  while  not  treated  as  special  verdicts  imder  the 
recent  amendment  to  the  Practice  act,  may  be  considered  as  find- 
ings of  fact  on  the  issues  submitted,  and  when  inconsistent  with 
the  general  verdict,  will  prevail  over  the  latter.    Ibid.  613. 

MARRIAGE. 
Of  a  second  mabbiaoe. 

1.    Preaumption  in  favor  of  ita  legality.    Where  a  man's  second 
marriage  is  shown  in  fact,  the  law  raises  a  strong  presumption  in 
46—127  Iiiii. 
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lavor  of  its  legality,  -which  is  not  overcome  by  mere  proof  of  a  prior 
marriage,  and  that  the  first  wife  is  living  and  had  not  obtained  a 
divorce.  The  husband  may  have  obtained  a  divorce,  and  thus  left 
him  free  to  marry  again.    Coal  Run  Coal  Co.  v.  Jones,  Admx.  379. 

MASTEB  AND  SERVANT. 
Felij  o  w-  servants. 

Whether  the  relaHon  exists.    See  NEGLIGENCE,  16. 

MEASURE  OF  DAMAGES. 

Ejecting  passenger  from  railway  gab. 

1.  A  passenger  who  has  rightfully  bought  a  through  coupon 
ticket  over  several  lines  of  railroad,  which  is  refused  on  one  of  the 
connecting  roads,  and  he  is  expelled  on  refusal  to  pay  fare,  will  be 
entitled  to  recover  of  the  company  from  whose  car  he  was  expelled, 
the  cost  of  a  ticket  from  the  place  he  was  ejected  to  the  place  of 
destination.  He  is  also  entitled  to  recover  such  damages  as  he  may 
have  sustained  on  account  of  the  delay  occasioned  by  the  expiil  - 
sion,  and  all  additional  expenses  necessarily  inciured  thereby,  as 
well  as  reasonable  damages  for  the  indignity  to  which  he  was  sub- 
jected in  being  expelled  from  the  train ;  and  if  the  conductor  or 
brakeman,  in  a  reckless  and  wanton  manner,  used  more  force  than 
was  reasonably  necessary  for  the  purpose  of  ejecting  him,  and  in 
consequence  of  such  excessive  force  the  passenger  was  injured,  it 
will  be  proper  to  give  him  such  damages  therefor  as  will  fully  com- 
pensate him  for  injuries  resulting  directly  from  the  use  of  such 
excessive  force.    Pennsylvania  Railroad  Co.  v.  Connell,  419. 

Bond  by  vendor  to  discharge  incumbranob. 

2.  Measure  of  recovery  in  case  of  breach.  See  VENDOR  AND 
PURCHASER,  2,  3. 

MENTAL  CAPACITY. 
To  make  a  contract.    See  CONTRACTS,  1, 2, 3. 

MORTGAGES  AND  DEEDS  OP  TRUST. 

Deed  or  trust. 

1.  Description  of  beneficiaries.  It  is  not  essential  to  the  validity 
of  a  deed  of  trust,  that  the  beneficiaries  shall  appear  therein  by 
name.  It  will  be  sufficient  if  they  are  so  described  or  designated 
that  they  may  be  ascertained  and  distinguished.  First  Nat.  Bank 
of  Elgin  v.  Schween,  Exr.  et  at.  573. 

2.  A  deed  of  trust  was  given  by  a  dairyman  to  a  trustee,  to  secure 
all  persons  who  might  furnish  milk  to  be  made  into  butter  and 
cheese,  and  sold  by  the  maker  on  their  account,  but  failed  to  state 
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the  names  of  the  beneflciaries  T^ho  were  to  be  thereby  seoiired : 
Held,  that  the  beneflciaries  were  those  who  should  thereafter  fur- 
nish the  factory  with  milk,  to  be  made  into  butter  and  cheese  under 
the  grantor's  verbal  agreement.  In  such  case,  the  trust  deed  is  a 
continuing  offer  by  the  maker  to  all  persons  who  might  patronize 
him.    Firat  Nat.  Bank  of  Elgin  v.  Schween,  Exr.  et  al.  573. 

STBIOT  FOBEOIiOSUBE. 

3.  What  interest  pasaea  by  the  decree.  A  decree  of  strict  foreclos- 
ure of  a  mortgage,  after  finding  the  stun  due  on  the  mortgage,  and 
that  the  value  of  the  mortgaged  premises  was  much  less  than  that 
sum,  ordered  and  decreed  that  the  defendants  pay  the  sum  so  found 

,  due,  with  six  per  cent  interest  thereon,  within  ninety  days,  and 
that  in  default  of  such  payment  within  the  time  fixed,  the  defend- 
ants be  forever  barred  and  foreclosed  of  all  right  and  equity  of  re- 
demption in  and  to  the  mortgaged  premises,  and  every  part  thereof, 
and  that  on  such  default,  all  the  right,  title  and  interest,  both  legal 
and  equitable,  of  the  defendants  in  and  to  said  premises,  and  every 
part  thereof,  should  become  vested,  absolutely  and  forever,  uncon- 
ditionally, in  the  complainant :  Held,  that  the  decree  was  a  final 
one,  and  vested  the  title  and  estate  of  the  moilgagor  in  the  com- 
plainant, without  any  further  order  or  decree  of  the  court  after  the 
time  allowed  for  payment  has  elapsed.  Ellia  et  al,  v.  Leek,  60. 
Equitable  mortoaoe. 

4.  Whether  created  by  a  contract  atated.  See  AFTEB- ACQUIRED 
TITLE,  2. 

MUNICIPAL  CORPORATIONS. 

POWEBS  AS  TO  FUBIjIC  TMFBOYEMENTS. 

1.  Pumping  works  as  connected  with  a  ayatetn  of  aewerage.  Upon 
fhe  principle  that  the  grant  of  a  power  carries  with  It,  by  implica- 
tion,  the  right  to  use  all  means  and  instrumentalities  necessary  to 
a  beneficial  exercise  of  the  power,  the  grant  of  a  general  power  to 
construct  sewers,  without  any  restriction  as  to  the  mode  in  which 
they  are  to  be  built  or  operated,  must  be  construed  with  reference 
to  the  situation  and  requirements  of  the  district  in  which  the  sewers 
are  to  be  constructed,  and  must  be  held  to  confer  authority  to  con- 
struct them  in  such  manner  and  with  such  appliances  as  may  be 
necessary  to  render  them  serviceable  and  effective.  Drexel  et  al.  v. 
Town  of  Lake,  &4. 

2.  Where  a  system  of  sewerage  of  the  ordinary  kind  can  not  be 
used  to  advantage,  for  want  of  sulflcient  fall  to  carry  away  the  con- 
tents of  the  mains  and  pipes  by  the  force  of  gravitation,  village 
and  other  municipal  authorities,  under  a  general  grant  of  power  to 
construct  main  drains  and  sewers,  etc.,  without  any  limitation  or 
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MUNICIPAL  COKPOKATIONS. 
PowEBS  AS  TO  PUBiiic  IMPROVEMENTS.    Continued. 
restriction  as  to  the  mode  in  whicli  they  shall  be  built  or  operated, 
Tirill  have  the  right  to  construct  pumping  works,  to  be  used  in  the 
'working  and  use  of  the  sewers.    Drexel  et  al,  v.  Town  of  Lake,  54. 
Enforcement  op  judgment. 

3.    Of  the  remedy.    See  JUDGMENTS  AND  DECREES,  6,  7. 

MUNICIPAL  INDEBTEDNESS. 
CoNSTrruTiONAii  limitation. 

1.  Aa  to  the  time  tchen  the  debt  is  incurred.  Where  a  city  enters 
Into  a  contract  to  pay  a  sum  of  money  when  certain  work  shall  be 
done  and  accepted,  the  obligation  thereby  assumed  will  constitute 
a  debt,  within  the  meaning  of  the  constitutional  limitation  of  its 
power  to  incur  indebtedness.  Such  indebtedness  will  be  regarded 
fis  having  been  incurred  from  the  date  of  the  contract,  and  not  post- 
poned to  the  time  of  the  completion  and  acceptance  of  the  work. 
Culhertson  et  al.  v.  City  of  Fulton  et  al.  30. 

2.  The  asaeaement  of  what  year  ahall  govern — in  reaped  of  the  Wm- 
itation.  A  city  contracted  for  the  construction  of  water  works  in 
August,  1887,  by  which  it  was  to  pay  for  the  works,  when  completed 
and  accepted,  the  sum  of  $11,619.  The  equalized  value  of  the  tax- 
able property  in  the  city  was  not  fixed  until  October  1, 1887 :  Held, 
that  the  valuation  of  the  property  for  the  year  1886  governed  as  to 
the  limitation  of  the  amount  of  corporate  indebtedness  allowed 
to  be  incurred,  and  the  valuation  for  that  year  being  $209,061,  the 
<5ity  was  prohibited  from  incurring  any  greater  indebtedness  than 
$10,453.05,  being  five  per  cent  upon  the  preceding  year's  assessment, 
and  that  the  debt  in  excess  of  that  sum,  being  $1165.95,  was  void, 
but  up  to  $10,453.05  was  valid  and  enforceable.    Ibid.  30. 

3.  Upon  what  aaaeaament.  It  is  the  assessment  as  finally  fixed  by 
the  State  Board  of  Equalization  that  must  govern,  in  determining 
the  basis  of  the  limitation  of  the  power  to  create  municipal  indebt- 
edness.   Ibid.  30. 

City  or  FuiiTON. 

4.  Power  to  borrow  money  and  issue  bonds  for  water  works.  The 
city  of  Fulton,  under  its  charter  and  the  laws  of  the  State,  has  the 
power,  by  ordinance  adopted  by  a  vote  of  the  people,  to  borrow 
money  with  which  to  build  and  construct  a  system  of  water  works, 
and  to  issue  its  bonds  for  the  same,  not  exceeding  the  constitu- 
tional limit.    Ibid.  30. 
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MUNICIPAL  SUBSCRIPTION  AND  BONDS. 

CONDITIONB  NOT  TO  BE  CHA170ED. 

1.  A  subscriptioii  by  a  city  to  the  capital  stock  of  a  railway  com- 
pany prior  to  the  time  the  constitution  of  1870  took  effect,  is  subject 
to  the  conditions  upon  which  the  same  was  voted  by  the  people  ol 
such  city.    Eddy  v.  The  People  ex  reL  Nolen,  428. 

2.  In  1869  the  legal  voters  of  a  city  voted  in  favor  of  a  subscription 
of  $25,000  to  the  capital  stock  of  a  railway  company,  on  condition 
that  the  same  should  be  paid  in  city  bonds  at  par,  to  be  delivered 
to  the  company  when  the  railroad  should  be  completed  to  another 
road  and  a  train  of  cars  had  run  thereon,  and  also  upon  the  condl- 
Hon  that  said  railroad  should  be  completed  within  the  county  on 
or  before  October  1, 1870,  otherwise  the  subscription  to  be  void. 
On  September  21, 1870,  the  city  council  made  an  order  changinf? 
the  time  for  the  completion  of  the  railroad  within  the  county,  and 
extending  it  to  January  1, 1871, — and  this  was  done  without  any  vote 
of  the  people.  The  road  was  not  completed  by  October  1, 1870,  and 
the  bon ds  were  issued  in  February,  1872 :  Held,  that  the  bonds  were 
issued  in  violation  of  the  condition  upon  which  they  were  voted, 
and  were  therefore  void,  no  matter  in  whose  hands  they  may  have 
come,  and  that  a  tax  levied  to  pay  interest  thereon  could  not  be 
collected  by  law.    Ibid.  428. 

3.  After  the  present  constitution  took  effect,  a  city  or  municipal 
corporation  had  no  power  to  make  any  new  contract  in  respect  to  a 
corporate  subscription  in  aid  of  a  railway  company,  or  to  waive  any 
condition  upon  which  such  subscription  was  voted  before  that  con- 
stitution was  adopted,  or  extend  the  time  for  the  performance  of  a 
material  condition.    Ibid.  428. 

BlTBDEN  OP  PBOOP. 

4.  Ab  to  their  validity.  Where  bonds  of  a  city  are  issued  since 
the  present  constitution  took  effect,  in  payment  of  a  subscription 
in  aid  of  a  railway  company,  under  a  vote  of  the  people  had  before 
that  time,  the  burden  rests  upon  those  affirming  the  validity  of  the 
bonds  to  show  that  they  were  lawfully  issued,  pursuant  to  a  vote  of 
the  people.    Ibid.  428. 

MUNICIPAL  TAXATION.    See  TAXATION  AND  TAX  TITLES,  8, 9, 10. 

MUTUAL   BENEFIT    ASSOCIATIONS.      See    INSURANCE,  12  to  24; 
CHANCERY,  4,  5,  6. 

NEGLIGENCE. 
What  wtlij  constitute  negligence. 

1.  A  construction  train  on  a  railroad,  in  approaching  a  station, 
made  a  flying  switch,  whereby  a  collision  occurred  between  the 
tender  of  the  engine  and  the  caboose  car,  after  which  the  engine 
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NEGLIGENCE.  "What  wmjt  constitute  negijIgence.  Continued, 
moved  forward  and  struck  one  of  the  cars  standing  on  a  side-track, 
throwing  it  forward  against  a  car  upon  which  iron  was  being  loaded 
by  men  under  a  section-boss,  without  any  notice  to  them.  One  of 
the  men,  in  attempting  to  reach  the  platform,  was  struck  and  killed 
by  the  train  coming  down  the  track  at  the  rate  of  eight  miles  an 
hour :  Held,  that  the  jury  might  well  infer  negligence  on  the  part 
of  the  railway  company  from  these  facts,  and  that  it  could  not  be 
said  there  was  no  evidence  tending  to  show  negligence.  Chicago 
and  Alton  Railroad  Co.  v.  Kelly,  Adnix.  637. 
Dangebgus  occupation. 

2.  Known  to  employe.  If  a  workman,  knowing  there  is  danger 
in  doing  any  certain  kind  or  job  of  work,  voluntarily  undertakes 
to  do  such  work,  and  voluntarily  places  himself  in  a  known  place 
of  danger,  no  damages  can  be  recovered  for  injuries  or  death  occa- 
sioned thereby.    Coal  Run  Coal  Co,  v.  Jones,  Admx,  379. ' 

INJUBT  TO  A  CHILD. 

3.  Of  imputing  negligence  to  parent.  An  instruction  in  an  action 
to  recover  for  the  death  of  a  child  six  years  old  by  negligence  of 
the  defendant,  based  upon  the  fact  that  the  child  itself  was  in  the 
exercise  of  ordinary  care  when  he  was  killed,  need  not  contain  any 
reference  to  the  care  or  negligence  on  the  part  of  its  parent.  CW- 
cago  City  Railway  Co,  v.  Robinson,  Admx,  9. 

4.  Where  a  child  killed  through  defendant's  negligence  was  in 
the  exercise  of  ordinary  care  and  prudence,  the  question  of  the 
degree  of  care  and  vigilance  of  its  mother  is  immaterial,  so  far  as 
the  liability  of  the  defendant  is  concerned.    Ibid.  9. 

6.    In  a  case  where  the  conduct  of  an  infant  would  not  be  negli- 
gence  in  an  adult,  the  question  of  imputable  negligence  is  imma- 
terial.   Ibid.  9. 
Bespondeat  superior. 

6.  Application  of  the  rule — and  exceptions  thereto.  The  general 
rule  is,  that  the  principle  of  respondeat  superior  does  not  extend  to 
cases  of  independent  contracts,  where  the  party  for  whom  the  work 
is  to  be  done  is  not  the  immediate  superior  of  those  guilty  of  the 
wrongful  act,  and  has  no  choice  in  the  selection  of  the  workmen, 
and  no  control  over  the  manner  of  doing  the  work  under  the  con- 
tract.    Village  of  Jefferson  v.  Chapman,  438. 

7.  One  of  the  exceptions  to  this  rule  is,  where  the  contract  di- 
rectly requires  the  performance  of  a  work  which,  however  skillfully 
done,  will  be  intrinsically  dangerous.  The  principle  upon  which 
this  exception  depends  for  support  is,  that  one  who  authorizes  a 
work  which  is  necessarily  dangerous,  and  the  natiu*al  consequence 
of  which  is  an  injury  to  the  person  or  property  of  another,  is  justly 
to  be  regarded  as  the  author  of  the  resulting  injury.    Ibid.  438. 
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NEGLIGENCE.    Respondeat  supebiob.    Continued, 

8.  Another  exception  to  the  general  rule  relieving  an  employer 
from  liability  lor  an  injury  occasioned  by  an  independent  con- 
tractor is,  vhere  the  party  causing  the  work  to  be  done  is  under  a 
primary  obligation,  imposed  by  law,  to  keep  the  subject  matter  of 
the  work  in  a  safe  condition.  The  principle  upon  which  this  ex- 
ception is  predicated  Is,  that  when  a  duty  is  so  imposed,  the  re- 
sponsibility for  its  faithful  performance  can  not  be  avoided,  and 
that  the  party  under  such  obligation  can  not  be  relieved  therefrom 
by  a  contract  made  with  another  for  the  performance  of  such  duty. 
Village  of  Jefferson  v.  Chapman^  438. 

9.  Injury  from  defective  atreeta  or  aidewalka — negligence  of  con- 
tractor—primary liability  of  the  municipality.  A  city  or  village  or- 
ganized under  the  general  Incorporation  law,  relating  to  cities  and 
villages,  is  under  the  legal  duty  of  keeping  its  streets  and  sidewalks 
in  a  reasonably  safe  condition  for  travel.    Ibid.  438. 

10.  The  duty  of  maintaining  the  streets  and  crossings  in  a  safe 
condition  for  travel,  as  respects  the  public,  rests  primarily  upon 
the  corporation,  and  its  obligation  to  discharge  this  duty  can  not 
be  evaded,  suspended,  or  cast  upon  others,  by  any  act  of  its  own. 
Ibid.  438. 

11.  Where  a  dangerous  excavation  is  made  and  negligently  left 
open,  without  proper  lights,  guards  or  covering,  in  a  traveled  street 
or  sidewalk,  by  a  contractor,  imder  the  corporation,  for  building  a 
sewer  or  other  improvement,  the  corporation  will  be  liable  to  a 
person  injured  thereby,  although  it  may  have  had  no  immediate 
control  over  the  workmen,  and  had  even  stipulated  in  the  contract 
that  proper  precautions  should  be  taken  by  the  contractor  for  the 
protection  of  the  public,  and  making  him  liable  for  accidents  oc- 
casioned by  his  neglect.    Ibid.  438. 

12.  A  village  employed  a  person  to  plow  up  and  grade  a  street, 
and  to  plow  through  and  widen  and  deepen  the  ditches  along  the 
sides  of  the  street ;  and  in  doing  the  work,  the  cross-walks  or  aprons 
that  spanned  the  ditches  were  removed  by  the  contractor,  and  re- 
placed by  him  after  the  ditches  were  enlarged,  but  without  fasten- 
ing the  boards.  One  of  the  boards  replaced  was  decayed,  so  that 
a  x)erson  crossing  the  apron  fell  through  the  same,  and  sustained  a 
serious  personal  injury :  Heldy  that  the  village  was  liable  for  the 
injury,  whether  it  had  notice  of  the  defect  in  the  crossing  or  not. 
Ibid.  438. 

13.  A  city  or  village  can  not  divest  itself  of  its  duty  to  control  and 
supervise  the  improvements  and  repairs  of  the  streets  and  sidewalks 
it  directs  to  be  made,  by  simply  making  a  contract  therefor,  and 
thereby  exonerate  itself  from  liability  for  an  injury  occasioned  by 
the  negligent  manner  in  which  the  work  is  done  by  the  contractor. 
Ibid.  438. 
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NEGLIGENCE.    Eespondeat  superiob.    Continued, 

14.  Where  work  is  done  on  the  streets  of  a  city  or  village,  the 
reasonable  presumption  of  fact  is,  that  it  was  done  by  authority  of 
such  city  or  village.    Village  of  Jefferson  v.  Chapmany  438. 

16.  In  this  case,  certain  village  authorities  employed  a  person  to 
grade  a  street  and  widen  and  deepen  the  ditches  thereon.  In  the 
performance  of  the  work,  the  old  apron  or  cross-walk  over  the  ditch 
was  taken  up,  and  after  the  ditch  was  enlarged,  the  old  boards 
which  formed  a  part  of  the  cross-walk  were  replaced  without  being 
nailed  or  fastened,  the  middle  plank  being  broken  and  decayed  at 
one  end.  A  day  or  two  after,  a  person,  in  attempting  to  pass  over 
the  crossing  after  dark,  stepped  upon  the  middle  board,  when  it 
tipped  up  edgewise,  and  his  foot  and  leg  went  down  into  the  ditch, 
giving  him  a  fall,  and  inflicting  a  severe  injury.  In  an  action 
against  the  village,  to  recover  for  the  injury,  the  defendant  offered 
to  prove  that  the  work  was  done  by  the  contractor  without  any 
supervision  of  the  village  authorities,  and  that  the  apron  or  cross- 
walk was  placed  in  its  position  by  the  contractor  without  any  super- 
vision or  without  any  influence,  or  without  consent  of  the  village 
authorities,  which  the  court  refused  to  admit :  Held,  that  there  was 
no  error  in  refusing  the  proposed  evidence,  as  it  was  immaterial. 
Ibid.  438. 

FELIiOW-BEBYAiniS. 

16.  Whether  the  relation  exists.  A  section-hand,  whose  duty  it 
was  to  repair  tracks,  etc.,  under  the  direction  of  his  section -boss  was 
required  to  go  upon  a  construction  train  and  assist  in  imloading 
rock  for  ballasting  the  road.  After  this  was  done,  the  section-hand 
returned  to  his  station  and  resumed  his  labors  a.s  such  in  loading 
iron  on  a  car  on  the  side-track,  and  while  so  engaged  was  killed  by 
the  construction  train :  Held,  that  when  the  accident  occurred  the 
section-hand  was  not  a  fellow-servant  with  those  in  charge  of  the 
construction  train,  and  owed  no  duty  to  them.  Chicago  and  Alton 
Railroad  Co.  v.  Kelly,  Admx.  637. 

Notice. 

17.  As  to  condition  of  street  crossing,  U  a  municipal  coix>oraHon 
causes  work  to  be  done  on  its  streets,  which  is,  in  its  nature,  dan- 
gerous to  the  public,  it  is  bound  to  take  notice  of  the  character  of 
the  work  and  of  the  condition  in  which  it  is  left,— whether  safe  or 
dangerous.     Village  of  Jefferson  v.  Chapman,  438. 

As  A  QUESTION  OF  IiAW  OB  PACT. 

18.  Circumstances  making  the  question  one  purely  of  fact.  It  is 
only  when  the  conclusion  of  negligence  necessarily  results  from 
the  statement  of  fact,  that  the  court  can  be  called  upon  to  say  to 
the  jury  that  a  fact  establishes  negligence  as  a  matter  of  law.  CAt- 
cago  City  Railuay  Co,  v.  Robinson,  Admx.  9. 
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NEGLIGENCE.    As  A  question  op  IiAW  or  pact.    Contintted, 

19.  The  fact  that  a  person  passing  over  a  sideTealk  orossing  in  a 
city,  steps  on  the  track  of  a  street  railroad,  whether  the  cars  accus- 
tomed to  run  thereon  are  horse  cars  or  grip  oars,  without  first  stop- 
ping to  look  and  see  whether  a  car  is  approaching,  is  not,  as  matter 
of  law,  and  without  regard  to  surrounding  circumstances,  negli- 
gence and  a  want  of  ordinary  care.  The  question  of  negligence 
and  a  want  of  ordinary  care  is,  in  such  case,  a  question  of  fact  for 
the  jury,  in  the  light  of  the  attending  circumstances.  Chicago  City 
Railway  Qo.  v.  Robinaorit  Admx,  9. 

20.  Where  street  car  tracks  are  in  close  proximity,  the  running  of 
a  car  or  train  of  cars  in  one  direction  at  a  rapid  speed,  without  sig- 
nal or  warning,  over  a  sidewalk  crossing,  while  a  oar  or  train  bound 
in  the  opposite  direction  is  discharging  passengers  at  such  cross- 
ing, and  where  the  view  of  the  approaching  train  is  obstructed  by 
the  standing  cars  from  which  the  person  injured  had  just  alighted, 
is  such  conduct  as  fairly  tends  to  prove  culpable  negligence,  even 
though  the  rate  of  speed  of  the  approaching  train  does  not  exceed 
that  allowed  by  ordinance ;  and  it  can  not  be  said,  as  matter  of 
law,  that  such  conduct  is  not  negligence.    Ibid.  9. 

Obdinabt  care— sttpfioient. 

21.  Question  of  fact.  In  an  action  for  a  personal  injury  resulting 
from  a  defective  sidewalk,  the  plaintiff  is  not  required  to  show  any 
more  than  ordinary  care  on  his  part.  What  is  ordinary  care  is  a 
question  of  fact  for  the  jury,  as  what  is  ordinary  care  in  one  case 
may  not  be  under  other  and  different  circumstances.  Village  of 
Jefferson  v.  Chapman,  438. 

ft 

NEW  TRIALS. 
Yebdict  against  trb  evidenoe. 

1.  In  a  condemnation  proceeding.    See  EMINENT  DOMAIN,  7,  8. 

Excessive  damages. 

2.  In  proceeding  for  condemnation.    Same  title,  6. 

NOTICE. 

DBAINAGE  IiAW. 

1.  Assessment  of  benefiis  upon  highways^notice.  Where  any  pub- 
lic roads  are  assessed  their  proportional  share  of  benefits  arising 
from  a  drainage  system,  the  commissioners  of  highways  are  entitled 
to  the  same  notice  as  individual  land  owners.  The  giving  of  such 
notice  gives  jurisdiction  to  the  drainage  commissioners  to  act. 
Comrs.  of  Highways  v.  Drainage  Comrs.  581. 

2.  Classification  of  lands  benefited — notice,  as  to  time  and  place 
for  hearing  objections — but  one  notice  necessary.  See  DRAINAGE 
LAW,  12, 13, 14. 
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NOTICE.    Continued. 

NOTIOE  TO  ASBT7BED. 

3.  Aa  to  poirera  of  insurance  agents — by  limitations  in  the  policy. 
See  INSURANCE,  7. 

As  TO  CONDITION  OF  STREET  GBOSSING. 

4.  Under  a  contract — city  bound  to  take  notice.  See  NEGLI- 
GENCE, 17. 

By  tax  pubghaseb. 

5.  Of  the  tax  sale,  and  time  of  redemption — requirements  of  the 
statute.    See  TAXATION  AND  TAX  TITLES,  19  to  24. 

BECITAIiS  IN  A  DEED. 

6.  Operating  cm  notice  to  purchaser.    See  PUBCHASEES,  1. 

OPTIONS. 
In  the  pubghasb  07  land.    See  CONTBACTS,  13, 14. 

ORDINANCES. 

ObDINANCE  fob  PUBIiIO  IMPBOYEMENTS. 

1.  Whether  for  distinct  improvements.  See  SPECIAL  ASSESS- 
MENTS, 8. 

Fob  constbuction  of  seweb. 

2.  Sufficiency.    Same  title,  7. 

PARTIES. 
In  chanceby. 

1.  Bill  against  a  lunatic.  Alter  inquisition,  and  the  appointment 
of  a  coDservator  for  a  lunatic,  a  party  filing  a  bill  to  enforce  the 
contracts  of  the  lunatic  should  make  the  conservator  a  party ;  but 
until  such  appointment,  it  is  competent  to  commence  suit  against 
the  lunatic.  Tiie  complainant  is  not  bound  to  ascertain  the  mental 
capacity  of  the  defendant  before  he  can  bring  suit.  Maloney  et  al. 
V.  Dewey  et  al,  395. 

In  mandamus. 

2.  Who  may  be  relator.    See  MANDAMUS,  1,  2. 

Sale  ob  gift  of  intoxicating  liquobs. 

3.  Injury  thereby  to  means  of  support — right  of  action — against 
ijphom.    See  INTOXICATING  LIQUORS,  2,  3,  4. 

PARTNERSHIP. 
Pabtnebship  debt. 

1.  What  constitutes.  Although  the  several  members  of  a  part- 
nership firm  sign  a  note  with  their  individual  names,  and  not  by 
the  name  of  the  firm,  if  it  in  fact  is  for  a  partnership  object  it  will 
be  treated  as  a  partnership  debt,  in  marshal  ing  the  assets,  as  between 
firm  and  individual  creditors.    Howell,  Admr,  v.  Moores,  67. 
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PARTNERSHIP.    Pabtnebshif  debt.    Continued. 

2.  Evidence — to  ahow  the  oblioation  to  be  for  a  partnership  debt. 
In  case  of  an  assignment  by  the  members  of  a  firm,  of  their  part- 
nership and  individual  property,  for  the  benefit  of  their  creditors, 
a  note  which,  on  its  face,  appears  to  be  the  individual  obligation  of 
one  or  more  of  the  partners,  may  be  shown,  by  parol  evidence,  to 
have  been  given  for  a  firm  debt ;  and  where  there  is  no  such  proof, 
the  description  of  such  a  note  as  a  firm  debt,  in  the  deed  of  assign- 
ment, will  be  sufficient  evidence  of  that  fact  to  warrant  the  assignee 
in  distributing  the  funds  accordingly,  when  no  objection  is  made 
to  such  action  by  the  owner  of  the  note,  or  notice  by  such  owner 
that  the  note  is  the  individual  obligation  of  the  several  partners. 
Howell,  Admr.  v.  Moores,  67. 

Assets  of  the  firm. 

3.  Rights  purchased  by  one  partner — whether  for  hiinself,  indi^ 
mdually,  or  for  the  firm.  A,  the  holder  of  certain  patents  for  fence 
wire,  formed  a  corporation,  with  others,  to  which  he  conveyed  his 
patents,  and  afterward,  as  president  of  the  company,  by  the  consent 
and  direction  of  the  stockholders,  assigned  such  pasents  to  W.,  an- 
other corporation,  taking  back  a  license  to  himself,  or  to  himself 
and  associates,  for  the  manufacture  of  5000  tons  of  fence  wire  annu- 
ally, upon  certain  conditions  as  to  the  associates,  the  license  being 
declared  not  transferable.  A  formed  a  co-partnership,  composed 
of  himself  and  B  and  C,  styled  A  «t  Co.,  all  of  whom  were  corporators 
in  the  first  named  corporation,  and  who  succeeded  to  its  machinery 
and  other  property.  C  sold  his  interest  to  A  and  B.  Afterward  A 
sold  and  transferred  the  firm  property  to  A  &  Co.,  limited,  and  the 
right  to  manufacture  4000  tons  of  fence  wire  annually,  for  the  price 
of  $45,000.  The  firm  consisting  of  A  and  B  was  dissolved.  There- 
after, B  filed  a  bill  against  A  for  an  accounting :  Held,  that  the 
right  to  make  and  sell  5000  tons  of  fence  wire  was  a  valuable  prop- 
erty right,  having  a  fixed  market  value,  and  that  the  license  giving 
such  right,  though  issued  to  A  in  his  individual  name,  was,  in  equity, 
the  proiierty  of  the  firm  of  A  4  Co.,  and  a  part  of  the  assets  of  that 
firm.    Scutt  V.  Robertson,  135. 

4.  The  license  being  equitably  the  property  of  the  firm,  the  avails 
of  so  much  of  it  as  was  actually  sold  and  transferred  by  A.,  whether 
such  sale  took  place  before  or  after  the  dissolution  of  the  firm, 
should  be  treat'Cd  as  partnership  assets.  And  A  should  also  be  held 
to  account,  at  its  market  value,  for  the  1000  tons  per  annum  covered 
by  the  license,  which  he  has  retained  and  applied  to  his  own  use, 
or  destroyed  by  voluntarily  surrendering  it  to  the  licensor.  Ibid.  135. 

PAYMENT. 
Payment  op  taxes. 

Parol  evidence— sufficiency  of  evidence.   See  LIMITATIONS,  10, 11. 
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PLEADING. 
Op  the  decijAbation. 

1.  In  an  action  to  recover  for  ben^ia  to  highways,  assessed  under 
the  Drainage  law.    See  DRAINAGE  LAW,  2. 

Notice  or  defense— instead  op  spbciaii  piiEa. 

2.  Under  what  state  of  pleading  —  sufficiency  of  the  notice,  how 
questioned.  Under  section  28  of  the  Practice  act,  matters  of  fact 
constituting  a  legal  defense  to  the  action,  instead  of  being  set  forth, 
as  at  common  law,  by  special  plea,  may  be  stated  in  a  notice  under 
the  general  issue,  and  evidence  of  such  facts  given  on  the  trial, 
with  like  effect  as  if  the  same  had  been  specially  pleaded.  No 
reply,  either  of  admission  or  denial  of  the  plaintiff,  is  required  or 
permitted.  No  issue  of  law  or  fact  can  be  raised  thereon.  Bailey 
et  al,  V.  Valley  Nat,  Bank,  332. 

3.  If  the  facts  stated  in  the  notice  are  immaterial,  the  plaintiff 
can  not  demur,  and  thus  raise  and  determine  their  sufficiency  as  a 
defense.  All  such  notice  can  do  is  to  relieve  the  defendant  of  the 
necessity  of  pleading  specially  any  facts  not  provable  under  the 
general  issue,  and  to  introduce  evidence  in  their  support,  if  mate- 
rial and  explicitly  stated,  as  if  the  same  had  been  specially  pleaded. 
The  court,  on  the  trial,  must  determine  the  materiality  of  the  facts 
stated.    Ibid.  332. 

4.  In  no  sense  does  the  notice  provided  for,  take  the- place  of  the 
general  issue,  or  the  plea  of  non  eat  factum,  or  the  like  plea,  which 
goes  simply  to  deny  the  plaintiff's  cause  of  action,  and  it  is  there- 
fore required  by  the  statute  to  be  filed  under  the  general  issue. 
Ibid  332. 

5.  Before  the  filing  of  any  declaration,  the  defendant  filed  a  ho- 
tlce  of  set-off,  which,  on  motion  of  the  plaintiff,  was  stricken  from 
the  files :  Held,  that  the  notice  was  properly  stricken  from  the 
files,  because  when  filed  there  was  nothing  to  which  It  could  apply, 
and  also  because  there  was  no  plea  filed  under  which  a  notice  of 
set-off  could  be  available.    Ibid.  332. 

PliEA  NOT  V13RIFIED. 

6.  Where  the  plaintiff's  declaration,  with  the  proper  affidavit  of 
claim,  is  filed  in  apt  time,  an  unverified  plea,  or  plea  and  notice, 
appearing  on  the  files,  will,  on  his  motion,  be  stricken  therefrom. 
Ibid.  332. 

Execution  op  instrument  sued  on. 

7.  How  put  in  issue.    See  PLEADING  AND  EVIDENCE,  3,  4. 
Question  op  cobporate  existence. 

8.  How  put  in  issue — effect  of  the  general  issue.    Same  title,  5. 
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PLEADING  AND  EVIDENCE. 

AliliEGATIONS  AND  PBOOFS. 

1.  Bill  to  impeach  a  decree,  conjined  to  objections  therein  atated. 
A  bill  to  impeach  a  decree  of  a  circuit  court  of  the  United  States 
will  be  confined  to  the  grounds  stated  therein,  ^nd  where  objec- 
tions to  the  decree  are  urged,  but  not  stated  in  the  bill,  they  will 
be  disregarded.    Maloney  et  al,  v.  Dewey  et  al.  395. 

2.  Aa  to  matiera  not  admitted  by  the  answer.  On  bill  by  creditors 
to  set  aside  a  deed  from  the  debtor  to  his  son,  and  a  deed  from  the 
latter  to  a  purchaser,  on  the  ground  of  their  being  in  fraud  of  the 
rights  of  creditors,  neither  the  answer  of  the  debtor  nor  the  default 
of  his  son,  as  admitting  title  against  the  purchaser,  can  be  received 
as  evidence  of  title  in  the  debtor,  when  the  purchaser  fails  to  ad- 
mit title  in  him  at  any  time.  Matters  not  admitted  in  the  answer 
must  be  proved,  the  same  as  if  expressly  denied.  Clark  et  al.  v. 
Wilaon  et  al.  449. 

Execution  of  instbument  sued  on. 

3.  How  put  in  iasue.  The  plea  required  by  section  33  of  the 
Practice  act  to  be  verified  to  put  in  issue  the  execution  of  any 
written  instrument  sued  on,  is  any  plea  which,  at  the  common  law, 
would  be  a  denial  of  the  plaintiff's  cause  of  action.  The  execution 
may  be  put  in  issue  by  the  plea  of  non  eat  factum,  or  the  general 
issue,  if  verified.  The  execution  of  the  instrument  can  not  be  put 
in  issue  by  the  plea  of  the  general  issue  im verified,  with  notice  of 
that  defense,  accompanied  with  an  affidavit  of  the  defendant.  It  is 
the  plea  that  is  required  to  be  verified.  Bailey  et  al.  v.  Valley  Nat. 
Bank,  332. 

4.  Where  the  defendant  fails  to  put  in  issue  the  execution  of 
notes  sued  on,  by  proper  plea  vferified,  he  will  not  be  entitled  to 
introduce  any  evidence  tending  to  show  that  the  notes  never  were 
delivered,  as  their  delivery  is  an  essential  part  of  the  execution. 
Ibid.  332. 

Question  of  corporate  existence. 

5.  How  put  in  issue — effect  of  the  general  issue.  In  an  action  by 
a  private  corporation,  the  plea  of  the  general  issue  admits  the  cor- 
porate existence  of  the  plaintiff.  The  proper  mode  of  pleading  to 
put  the  plaintiflfs  corporate  existence  in  issue,  is  by  the  plea  of 
nul  iiel  corporation.  It  can  not  be  put  in  issue  by  the  general  issue, 
and  notice  denying  the  plaintiff  is  a  corporation.    Ibid.  332. 

PLEDGE. 
Goods  in  hands  of  factor. 

1 .  A  factor  can  not  pledge  the  goods  of  his  principal  for  his  own 
debt,  and  if  he  does  so,  no  title  will  pass.  Firat  Nat.  Bank  of  Elgin 
V.  Schween,  Exr.  et  al.  573. 
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POSSESSllON. 
What  mat  constitute  pobbessiok. 

1.  It  is  not  necessary  that  a  man  shall  reside  upon  proper^  in 
order  to  obtain  or  hold  possession  of  it.  Possession  of  land  may  be 
acquired  and  h^ld  in  different  modes, — by  inclosure,  by  cultivation, 
by  the  erection  of  buildings  or  other  improvements,  or,  in  fact,  by 
any  use  that  clearly  indicates  an  appropriation  to  the  use  of  the 

,     person  claiming  to  hold  the  property.    Ootge  v.  Hampton,  87. 

2.  The  holder  of  color  of  title  in  good  faith,  after  the  payment 
of  all  the  taxes  on  the  land  for  over  seven  successive  years,  fenced 
the  same  with  a  post  and  board  fence,  the  fence  being  completed 
September  10, 1887.  In  the  latter  part  of  December,  1887,  the  for- 
mer owner  or  his  agent  visited  the  property,  and  found  most  of  the 
fence  on  the  north  and  east  sides  of  the  lot  gone,  but  on  the  south 
and  west  sides  the  fence  was  mainly  standing  as  erected.  The  latter 
re -fenced  the  property,  using  that  part  of  the  fence  and  materials 
remaining,  and  supplying  the  balance :  Held,  that  the  act  of  re- 
fencing  conferred  no  rights  on  the  party,  the  original  fences  re- 
maining being  enough  to  notify  him  that  the  property  had  been 
reduced  to  possession,  and  that  his  entry  was  wrongful,  and  a  tres- 
pass.   Ibid.  87. 

How  POSSESSION  MAT  BE  AOQUTBED. 

3.  The  doctrine  of  this  court  is  uniform,  that  a  man  can  not  take 
the  law  into  his  own  hands,  and  regain  by  force  a  possession  which 
he  may  be  entitled  to  recover  in  an  appropriate  action.    Ibid.  87. 

4.  The  cojcamon  law  right  to  enter  and  use  all  niscessary  force  to 
obtain  possession  from  him  who  may  wrongfully  withhold  it,  has 
been  taken  away  by  our  statute  of  forcible  entry  and  detainer.  Any 
entry  is  forcible,  within  the  meaning  of  the  statute,  that  is  made 
against  the  will  of  the  occupant.    Ibid.  87. 

PRACTICE. 
Time  to  object. 

1.  Generally .  Any  objection  that  may  be  obviated  must  be  made 
in  the  lower  courts  in  apt  time,  or  it  will  be  considered  as  waived. 
Nat,  Ba^k  of  Lawrence  County  et  al,  v.  Le  Moyne  et  al.  253. 

2.  Time  to  object  that  the  bill  of  ejcceptions  ia  not  complete.  Where 
the  appellee  in  the  Appellate  Court  omits  to  make  the  objection 
there  that  the  bill  of  exceptions  fails  to  show  any  exceptions  on  the 
trial,  on  appeal  to  this  court  he  will  be  precluded  from  urging  such 
objection.    Ibid.  253. 

Improper  remarks  of  counsel  to  jxjrt. 

3.  Time  to  object — bill  of  exceptions.  If  a  party  desires  to  assign 
for  error  improper  remarks  of  counsel  to  a  jury,  against  one  tried 
for  murder,  or  the  ruling  of  the  court  in  giving  or  refusing  instruc- 
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PBACTICE.  iMi'ROPEB  BEifABKS  OP  COUNSEL  TO  JTJRT.  Continued, 
tions  in  regard  to  such  remarks,  lie  must  object  at  the  time  to  the 
improper  utterances,  and  take  an  exception,  and  such  objection 
and  exception  must  be  preserved  in  the  bill  of  exceptions.  A  copy 
of  counsel's  speech  is  no  part  of  the  record.  Oannon  v.  The  People, 
507. 

Triaij  by  the  court. 

4.  Preserving  questions  of  law.  Where  an  action  of  ejectment  is 
tried  by  the  court  without  a  Jury,  and  the  bill  of  exceptions  fails  to 
show  any  exception  to  the  judgment,  or  any  motion  for  a  new  trial, 
or  any  propositions  of  law  submitted,  and  no  question  is  raised  as 
to  the  ruling  on  questions  of  evidence,  the  record  will  present  no 
question  of  law  for  this  court  to  pass  upon,  and  the  judgment  will 
be  affirmed.    Oould  v.  Howe,  251. 

5.  No  propositions  of  law  presented— presumption.  Where  a  case 
is  tried  before  the  court  without  a  jury,  and  no  propositions  of  law 
are  submitted,  it  will  be  assumed  that  the  court  ruled  the  law'cor- 
rectly ;  and  the  affirmance  of  the  judgment  by  the  Appellate  Court 
is  conclusive.  Nat.  Bank  of  Lawrence  County  et  o?.  v.  LeMoyne  et  al, 
253. 

6.  Bill  of  exceptions-^kat  it  must  show.  See  EXCEPTIONS  AND 
BILLS  OF  EXCEPTIONS,  7. 

Directing  what  the  vebdiciT  SHAiiii  be. 

7.  Where  there  is  evidence  before  the  jury  tending  to  prove 
every  necessary  element  of  the  cause  of  action  alleged  in  the  dec- 
laration, an  instruction  to  the  jury  to  find  for  the  defendant  is 
properly  refused.    Hamburg -American  Packet  Co.  v.  Oattman,  598. 

8.  Where  there  is  evidence  given  on  the  trial  of  an  action  on  a 
policy  of  fire  insurance,  tending  to  show  a  compliance  with  the  re- 
quirement of  the  policy  as  to  proofs  of  loss,  or  a  waiver  of  defects 
in  such  proofs,  there  will  be  no  error  in  the  court  refusing  to  in- 
struct the  jury  to  find  for  the  defendant  for  want  of  sufficient  proofs 
of  the  loss  being  furnished.  People's  Fire  Ins.  Co.  v.  Pulver,  use, 
etc.  246. 

Drainage  law. 

9.  Classification  of  lands  benefited — time  and  place  to  object.  See 
DRAINAGE  LAW,  8,  9. 

Notice  op  defense. 

10.  Instead  of  a  special  plea — sufficiency  of  notice— how  questioned. 
See  PLEADING,  2  to  5. 

Special  assessments. 

11.  Demurrer  to  objections — its  effect,  as  an  admission.  See  SPE- 
CIAL ASSESSMENTS,  9. 
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PEACTICE  IN  THE  SUPKEME  COURT. 
Assignment  of  ebbob. 

1.  Of  that  tphich  ia  favorable  to  the  party  complaining.  A  de- 
fendant in  a  oriminal  case  can  not  assign  for  error  the  giving  of  an 
instruction  more  favorable  to  him  than  he  was  entitled  to.  On  the 
trial  of  one  for  murder,  the  court  instructed  the  jury,  for  the  Peo- 
ple, defining  voluntary  and  involuntary  manslaughter.  The  jury 
found  the  defendant  guilty  of  murder.  It  was  held,  that  the  instruc- 
tion could  have  had  no  injurious  effect.   Oannon  v.  The  People,  507. 

Gboss-ebbobs. 

2.  When  necessary.  The  rule  is,  that  unless  cross-errors  are  as- 
signed, objections  made  by  the  appellee  will  not  be  considered. 
St.Louis  Bridge  and  Tunnel  Railroad  Co.Y.  The  People  exrel.  Baker, 
Collector,  627. 

EBBOB  WILIj  not  AIjWATS  bevbbse. 

3.  AdmtAaion  of  improper  evidence.  A  judgment  will  not  be  re- 
versed because  Improper  evidence  may  have  been  admitted  upon 
the  trial,  when  it  is  apparent  that  the  result  must  have  been  the 
same  had  it  been  excluded.    Bulkley  v.  Devine,  406. 

4.  Inaccurate  instructions.  Although  instructions  given  in  be- 
half of  the  plaintiff  state  the  defense  broader  than  the  issues  and 
evidence,  it  will  not  work  a  reversal  of  a  judgment  for  the  plaintiff, 
unless  this  court  can  see  that  injury  to  the  defendant  has  resulted 
from  the  error.    People's  Fire  Ins,  Co,  v.  Pulver,  use,  etc.  246. 

5.  Erroneous  ruling  as  to  measure  of  damages,  A  judgment  sus- 
tained by  the  evidence  and  the  findings  of  the  Appellate  Court  will 
not  be  reversed  on  account  of  the  giving  of  an  instruction  as  to  the 
measure  of  damages,  when  it  clearly  appears,  from  the  evidence, 
that  the  jury  were  not  misled  by  it,  or  that  it  injuriously  affected  the 
party  complaining.  Hamburg -American  Packet  Co,  v.  Oattman,  598. 

PRESUMPTIONS. 
Of  law  and  fact. 

1.  Alleged  fraudulent  asnrssment— presumption.  See  TAXATION 
AND  TAX  TITLES,  5,  6. 

2.  As  to  delivery  of  deed  or  note — when  found  in  possession  of 
grantee  or  payee.    See  PROMISSORY  NOTE,  1,  2. 

3.  Trial  by  the  court — no  propositions  of  lair  presented— presump^ 
Hon  in  support  of  the  judgment  belour.    See  PRACTICE,  5. 

4.  Marriage — of  a  second  marriage— presumption  in  favor  of  its 
legality.    See  MARRIAGE,  1. 

5.  Mental  capacity  to  make  a  contract — presumption.    See  CON- 
.     TRACTS,  1. 

6.  As  to  legitimacy  of  children.    See  DESCENTS.  5,  6. 
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PRIVATE  PROPERTY. 
Chabged  with  a  public  duty. 

And  subject  to  public  regulation.  See  BOARD  OF  TRADE  OP 
CHICAGO,  1. 

PRIVIES. 
Ik  blood  OB  ESTATE.    See  JUDGMENTS  AND  DECREES,  1. 

PROMISSORY  NOTE. 
Of  its  delivebt. 

1.  It  is  not  indispensable  to  the  delivery  of  a  promissory  note 
that  it  shall  pass  into  the  personal  possession  of  the  payee.  If 
delivery  is  made  to  another  for  the  payee,  without  condition,  his 
acceptance  of  it  may  be  presumed,  and  the  delivery  will  be  com- 
plete.    Qordon,  Admr,  v.  Adams  et  al.  223. 

2.  In  determining  the  question  of  delivery  in  any  case,  the  inten- 
tion of  the  parties  with  respect  thereof  is  the  controlling  element. 
This  intention  may  be  sho^n  by  direct  proof,  or  by  proof  of  the 
acts  and  declarations  of  the  parties  evincing  such  intent,  or  may 
be  inferred  from  circumstances  shown  which  are  sufficient  to  create 
the  presumption  of  delivery.  Thus,  if  a  deed  or  note  is  found  in 
the  possession  of  the  grantee  or  payee,  its  delivery  will  be  presumed. 
Ibid.  223. 

3.  In  this  case,  upon  a  review  of  the  evidence,  it  was  not  consid- 
ered sufficient  to  establish  the  fact  of  delivery  of  certain  promissory 
notes  which  were  shown  to  have  been  executed.    Ibid..  223. 

PURCHASERS. 

PUBCHASEB  WITH  NOTICE. 

1.  By  redtala.  in  deed.  The  owner  of  a  lot  of  ground  executed  to 
the  city  in  which  it  was  situate,  a  deed  for  a  designated  part  of  the 
premises,  placing  the  deed  in  escrow,  not  to  be  delivered  until  the 
payment  of  a  judgment  in  his  favor,  against  the  city.  Afterward 
the  same  grantor  conveyed  the  entire  lot  to  another,  subject  on  the 
face  of  the  latter  deed,  to  such  rights  as  the  city  might  have  acquired 
by  "deed,  condemnation  proceeding,  judgment  or  otherwise."  It 
was  heldf  the  latter  grantee  took  with  full  notice  of  the  existence 
and  contents  of  the  judgment  and  of  the  deed  left  in  escrow,  and 
in  subordination  to  the  rights  of  the  city.    Leiter  v.  Pike  et  al.  287. 

Covenant  fob  benewal  of  lease. 

2.  As  running  with  the  land,  so  as  to  bind  grantee  of  the  reversion, 
in  whole  or  in  part — and,  in  case  of  a  severance  of  the  reversion — of 
the  rights  and  liability  of  subsequent  grantee.  See  LANDLORD  AND 
TENANT,  3,  4,  5. 

47—127  III. 
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KECOUPMENT. 

COKTBAOT  OF  SALE. 

Non-delivery  of  proper  quantity — recoupment — upon  vfkat  btiais. 
See  CONTRACTS,  8. 

REDEMPTION. 
Bill  to  bedeeh.    See  CHANCERY,  20  to  24. 

REMEDIES. 
Judgment  against  munigipaIj  cobpobation. 

Remedy  for  enforcement.    See  JUDGMENTS  AND  DECREES,  6, 7. 

RESPONDEAT  SUPERIOR.    See  NEGLIGENCE,  6  to  15. 

REVERSAL. 
Judgment  fob  condemnation. 

Reversal  in  part — effect  upon  the  aaaesamenU  See  EMINENT  DO- 
MAIN, 13. 

REVERSIONARY  INTEREST. 
Eminent  domain. 

Compensation  eta  between  lectaehold  and  reversionary  interests. 
See  EMINENT  DOMAIN,  4, 5. 

RIGHT  OF  TRIAL  BY  JURY. 

DiBSOIiTING  COBPOBATION. 

In  chancery.    See  CHANCERY,  4. 
ROAD  AND  BRIDGE  TAX.   See  TAXATION  AND  TAX  TITLES,  11  to  16. 
RULE  IN  SHELLY'S  CASE.    See  WILLS,  19  to  26. 
SALES. 

WhETHEB  a  SAIjE. 

1.  Or  a  mere  bailment.  Where  the  identical  thing  delivered  is  to 
be  restored,  though  in  an  altered  form,  the  contract  is  one  of  bail- 
ment,  and  the  title  to  the  property  is  not  changed ;  but  when  there 
is  no  obligation  to  restore  the  specific  article,  and  the  receiver  is  at 
liberty  to  return  another  thing  of  equal  value,  he  becomes  a  debtor 
to  make  the  return,  and  the  title  to  the  property  is  changed,— It  is 
a  sale.    First  Nat.  l^ank  of  Elgin  v.  Schween,  Exr.  et  ah  673. 

SANITY  OR  INSANITY. 
Pbesumption.    See  CONTRACTS,  1. 
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SCHOOLS. 

SUPEBIKTENDEITT  OP  SCHOOLS. 

1.  Acts  of  auperinUndent  aa  the  acta  of  the  hoard  of  education — 
aSy  in  the  assignment  of  pupils  to  the  exclu^sion  of  colored  children. 
Where  a  board  of  education  pass  a  resolation  giving  the  principal 
or  superintendent  of  the  schools  full  power  and  authority  to  make 
assignment  of  pupils  to  such  rooms  as  in  his  judgment  may  seem 
best  for  the  welfare  of  the  schools,  his  act  in  excluding  colored 
children  from  a  certain  school  will  indirectly  be  the  act  of  the  board, 
and  treated  as  th^ir  act.  The  Peaple  ex  rel,  Peair  v.  Board  of  Edu- 
cation, 613. 

COIiOBED  CHIIiDBEN  IN  THE  PUBIilC  SCHOOLS. 

2.  By  the  statutes  of  the  State,  the  duty  of  providing  schools  for 
the  education  of  all  children  between  the  ages  of  six  and  twenty- 
one  years  in  their  district,  is  imposed  on  all  boards  of  education ;. 
and  the  statute  also  provides,  that  in  the  performance  of  this  duty 
they  shall  not  exclude  from  such  schools,  directly  or  indirectly^ 
any  such  children  on  account  of  color.    Ibid.  613. 

3.  On  an  issue  whether  a  board  of  education  had  excluded  col- 
ored pupils  from  one  of  it«  schools  where  white  children  of  all  grades- 
were  admitted,  an  instruction,  that  unless  the  jury  believed,  from 
the  evidence,  that  the  board  had  excluded  the  children  named  in 
the  petition  for  mandamus  from  the  public  schools  of  the  district, 
by  a  resolution,  on  account  of  color,  they  should  fUid  for  the  de- 
fendants, was  held  erroneous,  as  ignoring  the  fact  whether  such 
children  were  excluded  from  any  of  the  schools.  Under  such  in- 
struction the  jury  could  find  for  the  relator  only  on  proof  that  hia 
children  were  excluded  from  all  the  public  schools  of  the  district. 
Ibid.  613. 

4.  By  another  instruction  given,  the  jury  were  told,  that  if  they 
believed,  from  the  evidence,  that  the  board  of  education,  in  tho 
exercise  of  a  reasonable  discretion,  furnished  to  all  of  the  children 
of  the  district  of  school  age,  facilities  for  a  common  school  educa- 
tion,  as  in  their  judgment  would  best  promote  the  education  of  the 
children  and  answer  the  piupose  of  the  law,  they  should  find  for 
the  defendants :  Held,  that  by  the  instruction  the  requirements  of 
the  law  were  wholly  ignored  and  the  issue  presented  lost  sight  of. 
Ibid.  613. 

SHELLTS  CASE. 
The  bule  in  Shellt's  case.    See  WILLS,  19  to  26. 

SPECIAL  ASSESSMENTS. 
Amenbuent  of  assessment  boll. 

1.  On  application  by  a  city  to  the  county  court  to  confirm  spe- 
cial a&sessments  of  benefits  upon  lots  by  the  construction  of  a  sewer. 
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SPECIAL  ASSESSMENTS. 
Amendment  of  assessment  boijIj.  Ocmh'nued. 
the  caption  to  the  assessment  roll  returned  by  the  commissioners 
appeared  as  their  "assessment  of  a  special  tax,"  etc.:  Held,  that  the 
designation  as  of  a  special  tax  was  a  clerical  error,  and  that  an 
amendment  of  the  caption  to  make  it  conform  to  the  fact  was  prop- 
erly allowed.     City  of  Sprinofield  v.  Sale  et  al,  359. 

For  constbtjction  of  sewer. 

2.  Aaaeeament  limited  to  benefits.  In  a  proceeding  for  special 
assessment  of  contiguous  property  for  the  construction  of  a  sewer, 
it  is  the  duty  of  the  commissioners  to  examine  the  locality  where 
the  proposed  improvement  is  to  be  made,  and  each  contiguous 
tract  of  land  or  lot  affected  thereby,  to  determine  the  .amount  of 
special  benefits  accruing  from  such  improvement,  and  apportion 
the  cost  thereof,  not  exceeding  the  amount  of  special  benefits,  upon 
the  several  lots,  in  the  proportion  that  they  will  be  severally  bene- 
fited.   Ibid.  359. 

3.  No  lot  or  tract  of  land  can  be  assessed  any  greater  siun  than  it 
Is  specially  benefited  by  the  proposed  improvement.  There  must 
be  assessed  to  each  lot  the  special  benefit  it  will  derive  from  the 
improvement,  and  if  a  sufficient  sum  is  not  thereby  raised  to  make 
the  Improvement,  the  residue  must  be  paid  out  of  the  general  funds 
of  the  city.  A  report  of  the  commissioners  that  they  have  asse&sed 
the  expense  of  the  improvement  according  to  the  frontage  of  the 
contiguous  lots,  without  finding  that  the  special  benefits  are  in  that 
proportion,  will  not  be  a  compliance  with  the  law.    Ibid.  359. 

4.  Toirn  of  Lake — power  to  construct  severs — how  to  he  paid  for. 
The  town  of  Lake,  by  the  fifteenth  section  of  its  charter,  is  vested 
with  power  to  cause  main  drains  and  sewers,  private  drains  and 
aqueducts,  to  be  constructed,  cleansed  and  repaired ;  and  by  sec- 
tion 16  it  is  provided,  that  the  expense  of  any  such  improvement 
shall  be  defrayed  by  special  assessments  upon  the  real  estate  bene- 
fited thereby.    Drexel  et  aL  v.  Town  of  Lake,  54. 

Basis  for  ascertaining  benefits. 

5.  Correcting  assessment.  The  law  has  not  prescribed  what  basis 
for  ascertaining  the  benefits  shall  be  adopted  by  the  commissioners, 
but  ample  provision  is  made  for  the  correction  of  errors  in  the  as- 
sessment. The  county  coml  may  change,  alter  or  annul  the  assess- 
ment, and  when  the  roll  is  corrected,  it  is  the  duty  of  the  court  to 
confirm  the  same  by  its  order.   City  of  Springfield  v.  Sa'e  et  aL  359. 

As  TO  the  mode  of  assessment. 

6.  Report  of  commissioners  as  to  mode  of  assessment — will  not 
vitiate,  where  the  fact  appears.  The  fact  that  the  commissioners,  In 
their  report,  gave  the  frontage  of  the  lots  upon  the  street,  or  that 
they  assessed  against  each  lot  the  exact  cost  of  the  sewer  in  trout 
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SPECIAL  ASSESSMENTS.  As  to  the  mode  of  assessment.  Continued. 
of  the  same,  will  not,  of  itself,  vitiate  the  assessment,  when  it  ap- 
pears that  they  determined  that  the  benefit  to  each  lot  was  eqnal 
to  the  cost  of  the  sewer  in  front  of  such  lot.  City  of  Sprinfffield  v. 
Sale  et  al.  359. 
Of  the  obdinanob. 

7.  For  the  construction  of  a  sewer — sufficiency— former  decision. 
The  case  of  City  of  Springfield  v.  Maihus  et  al,  124  111.  90,  in  rela- 
tion to  the  sufficiency  of  an  ordinance  for  the  construction  of  a 
sewer  by  special  assessment,  is  cited  and  followed.    Ibid.  359. 

8.  Whether  for  distinct  improvements.  Where  it  becomes  neces- 
sary to  establish  piunping  works  in  connection  with  a  sewerage 
system,  in  order  that  the  latter  may  be  made  to  serve  its  proper 
purpose,  and  the  combined  improvement  is  provided  for  in  a  single 
ordinance,  a  special  assessment  to  defray  expenses  of  the  improve- 
ment can  not  be  defeated  on  the  ground  the  ordinance  provides 
for  two  distinct  improvements,  or  that  it  is  double.  Drexel  et  al.  v. 
Town  of  Lake,  54. 

Pbacticb— demurrer  to  objections. 

9.  Its  effect,  as  an  admission.  The  practice  of  demurring  to  ob- 
jections to  the  application  of  the  county  collector  for  judgment 
against  delinquent  lands  for  unpaid  special  assessments,  is  not  ap- 
proved. The  party  filing  objections  must  sustain  them  by  proof, 
and  they  are  not  admitted  to  be  true  by  demurrer.  The  People 
ex  rel.  Barber  v.  Chapman,  387. 

SPECIAL  FINDINGS  BY  JUKY. 
Inconsistent  with  genebaij  verdict. 
In  mandamus.    See  MANDAMUS,  5. 

STATE  AND  FEDERAL  COURTS.     See  CONFLICT  OF  LAWS,  1, 2. 

STATUTES. 
TrriiB  OF  AN  act. 

1.  Fraudulent  warehouse  receipts — title  of  act  relating  to  penalty. 
See  WAREHOUSES  AND  WAREHOUSEMEN,  1. 

Construction  of  statutes. 

2.  Enlarging  or  restricting  the  meaning  of  words.  In  the  con- 
struction of  a  statute,  the  courts  are  not  confined  to  the  literal  mean- 
ing of  the  words  of  the  statute,  but  the  intention  may  be  collected 
from  the  necessity  or  object  of  the  act,  and  its  words  may  be  en- 
larged or  restricted  according  to  its  true  intent.  Cruse  v.  Aden, 
Admx.  231. 

3.  The  title  of  an  act— as  aiding  in  its  construction.  The  title  of 
an  act,  especially  when  there  is  a  constitutional  provision  that  no 
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STATUTES.    Construction  of  statutes.    Continued. 

act  shall  embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  its  title,  and  declaring  void  all  provisions  therein  not  so  expressed, 
may  very  properly  be  regarded  in  seeking  to  ascertain  the  legisla- 
tive intention  and  the  real  meaning  of  such  act.  Cruse  v.  Aden, 
Admx.  231. 

4.  Strict  conatruetion— penal  atatutea.  The  Dram-shop  act  is  a 
statute  of  a  highly  penal  character,  and  provides  rights  of  action 
-unknown  to  the  common  law,  and  should  therefore  receive  a  strict 
construction.    Ibid.  231. 

5.  When  there  is  no  uncertainty  or  ambiguity  in  a  atatute,  there  is 
no  necessity  for  judicial  construction.  Courts  can  not,  as  a  general 
rule,  disregard  the  plain  language  of  a  statute.  It  is  their  duty 
to  accept  it  as  they  find  it,  and  enforce  it  as  it  is  plainly  written. 
Ottawa  Gaa  Light  and  Coke  Co.  v,  Downey,  201. 

Statutes  construed. 

6.  Appeal  in  condemnation  proceeding — right  of  entry  pending  the 
appeal.  The  statute  construed  in  Atchiaon,  Topeka  and  Santa  Fe 
Railroad  Co.  v.  Schneider  et  al.  144.    See  EMINENT  DOMAIN,  9, 10. 

7.  State  Banking  law  of  1887 — limitation  aa  to  population.  The 
statute  construed  in  Dupee  et  al.  v.  Swigert,  Auditor,  494.  See  BANKS 
AND  BANKING,  2,  3. 

8.  Colored  children  in  public  achoola.  The  statute  construed  in 
The  People  ex  rel.  Peair  v.  Board  of  Education,  613.  See  SCHOOLS, 
2,  3,  4. 

9.  Deacenta — in  the  caae  of  illegitimates.  The  statute  construed 
In  Elder  et  al.  v.  Bales  et  al.  425.    See  DESCENTS,  1  to  4. 

10.  Drainage  law — asaeaament  of  benefits— for  what  purpoaea — as 
to  public  highway  a.  The  act  of  1885  construed  in  Comra.  of  High- 
way a  V.  Drainage  Comra.  581.     See  DRAINAGE  LAW,  3,  4,  5. 

11.  Drainage  law — re-clasaification  of  landa — extension  of  tax  on 
that  basia — under  aection  21  of  the  act  of  1885.  Boul  v.  The  People 
ex  rel.  Baker,  240.    Same  title,  10, 11. 

12.  Foreign  insurance  companies — powers  of  their  agents.  The 
statute  construed  in  Continental  Ina.  Co.  v.  Ruckman,  364.  See  IN- 
SURANCE, 9, 10, 11. 

13.  Fraudulent  warehouae  receipta — aectiona  124  and  125  of  the. 
Criminal  Code,  do  not  operate  aa  a  repeal  of  aection  25  of  the  Ware- 
houae act.     Sykea  v.  The  People,  117.     See  WAREHOUSES  AND 
WAREHOUSEMEN,  2,  3. 

14.  (ruardian  ad  litem — i't?  the  caae  of  an  inaane  peraon.  The  stat- 
ute construed  in  Maloney  et  al.  v.  Dewey  et  al.  395.  See  GUARDIAN 
AD  LITEM,  2. 
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STATUTES.    Statutes  oonstkued.    Continued. 

15.  Intoxicating  liquora — injury  to  means  of  support,  by  sale  or 
gift — right  of  action,  against  whom — under  the  Dram-shop  act.  Cruse 
V.  Aden,  Admx.  231.    See  INTOXICATING  LIQUORS,  2  to  5. 

16.  Xotice  of  tax  sale,  and  time  of  redemption — as  a  prerequisite 
to  a  deed.  The  amendatory  act  of  1879  construed  in  Oagey,  Stewart 
et  al.  207.    See  TAXATION  AND  TAX  TITLES,  19  to  24. 

STOCKHOLDERS. 
Liability. 

Under  State  Banking  law  of  1887.  See  BANES  AND  BANKING,  4, 5. 

TAXATION  AND  TAX  TITLES. 
Capitaii  stock  op  oas  comfakibs. 

1.  To  he  assessed  by  the  State  Board  of  Equalization — constitu^ 
tionality  of  the  statute.  Under  the  present  legislation,  (Rev.  Stat. 
1874,  chap.  120,  sees.  3,  32  and  33,)  the  capital  stock  of  gas  compa- 
nies is  required  to  be  assessed  by  the  State  Board  of  Equalization* 
Ottawa  Gas  Light  and  Coke  Co.  v.  Downey,  201. 

2.  The  fourth  clause  of  section  3  of  the  Revenue  law  requires 
that  the  capital  stock  of  all  companies,  etc.,  shall  be  assessed  by 
the  State  Board  of  Equalization,  including  the  franchise,  over  and 
above  the  assessed  value  of  the  tangible  property  of  such  company, 
etc.  In  a  proviso  it  is  declared  that  companies  and  associations 
organized  for  purely  manufacturing  purposes  shall  be  assessed  by 
the  local  assessors.  Sections  32  and  33  of  the  same  law  expressly 
require  the  capital  stock  of  gas  and  other  named  companies  to  be 
assessed  by  the  State  Board  of  Equalization :  Held,  that  the  includ- 
ing of  gas  companies  in  the  sections  subsequent  to  section  3,  is 
clear,  if  not  conclusive,  proof,  that  the  intention  was  not  to  class 
such  companies  with  those  organized  for  purely  manufacturing 
purposes.    Ibid.  201. 

3.  Th  e  statute,  in  distinguishing  gas  companies  from  purely  man- 
ufacturing companies,  and  classing  them  with  banking,  mining 
and  other  corporations  named  in  section  32  of  chapter  120,  and  in 
requiring  their  capital  stock  to  be  assessed  by  the  State  Board  of 
Equalization,  is  not  in  violation  of  section  1,  article  9,  of  the  State 
constitution.    Ibid.  201. 

Assessment  op  railroad  propbrtt. 

4.  By  the  State  board — how  far  conclusive.  The  decision  of  the 
State  Board  of  Equalization  in  fixing  the  value  of  railroad  property 
for  the  purpose  of  taxation  is  quasi  judicial  in  its  nature,  and  can 
only  be  questioned  for  fraud  or  want  of  jurisdiction.  St. Louis  Bridge 
and  Tunnel  Railroad  Co.  v.  The  People  exrel.  Baker,  Collector,  627. 
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TAXATION  AND  TAX,  TITLES.    Continued. 

Fbattdxtlent  assessment. 

5.  Presumption — proof  to  eatahh'sh  fraud.  Fraud  in  respect  to 
the  assessment  of  property  for  taxation  is  not  to  be  presumed,  but 
must  be  established  by  the  evidence,  or  follow  as  a  conclusion  of  law 
from  the  facts  proven.  No  mere  discr^ancy  between  the  yalua- 
tlon  of  such  property  and  the  judgment  of  the  court  in  that  regard 
is  sufficient  to  impeach  such  assessment  for  fraud.  St.  Loui8  Bridge 
and  Tunnel  Railroad  Co.  v.  The  People  ex  rel.  Baker,  Collector,  627. 

6.  Aa  to  certain  action  of  the  State  Board  of  Equalization.  A 
corporation  returned  its  capital  stock  as  of  no  value,  and  sent  an 
attorney  to  the  State  Board  of  Equalization,  who  stated  that  the 
capital  stock  was  valueless,  on  account  of  the  failure  of  the  enter- 
prise, and  offered  to  pay  the  expenses  of  a  committee  of  the  board 
in  investigating  the  matter.  The  committee  promised  the  attorney 
that  they  would  notify  him  if  they  were  not  satisfied  with  his  state- 
ment, which  they  failed  to  do.  The  board  assessed  the  capital  stock 
at  $5000,  but  upon  what  evidence,  if  any,  it  did  not  appear :  Held, 
that  while  the  failure  of  the  committee  to  keep  their  promise  was 
wrong,  this  did  not  render  the  assessment  fraudulent.  In  the  ab- 
Fonce  of  proof  to  the  contrary,  it  will  be  presumed  that  the  board, 
in  assessing  capital  stock,  acted  upon  sufficient  evidence  to  justify 
its  action.  La  Salle  and  Peru  Horae  and  Dummy  Railroad  Co.  v. 
Donoghue,  27. 

OVEB-ASBESSUENT. 

7.  Not  reviettable  in  equity.  Whore  power  has  been  conferred 
upon  a  person  or  board  to  make  an  assessment  for  taxation,  and  in 
the  exercise  of  that  power  a  greater  value  has  been  placed  on  cer- 
tain property  than  should  have  been,  a  court  of  equity  will  have  no 
power  to  review  the  assessment  and  correct  an  error  of  that  char- 
acter.   Ibid.  27. 

HUNIOIPAIi  TAXATIOH. 

8.  Injunction  as  to  a  part,  if  divisible.  A  tax  can  not  be  levied 
to  pay  a  municipal  debt  forbidden  by  the  constitution,  but  when 
the  tax  levied  is  only  in  part  to  pay  such  a  debt,  and  the  residue 
for  a  lawful  purpose,  only  the  illegal  part  will  be  enjoined.  The 
tax  levied  within  the  limit  of  the  lawful  power  of  the  body  impos- 
ing it,  will  be  sustained,  when  it  can  be  separated  from  the  portion 
that  is  illegal.     Culbertaon  et  al.  v.  City  of  Fulton  et  ah  30. 

Appbofriation  obdikances. 

9.  As  to  cities,  etc.,  acting  under  special  charters — general  law  not 
applicable.  Section  2,  of  article  7,  of  the  "Act  to  provide  for  the 
incorporation  of  cities  and  villages,"  approved  April  10, 1872,  re- 
quiring an  appropriation  ordinance  to  be  passed  within  the  first 
quarter  of  the  fiscal  year,  as  a  prerequisite  to  the  validity  of  an  or- 
dinance for  the  levy  of  municipal  taxes,  has  no  application  to  cities. 
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TAXATION  AND  TAX  TITLES.  Appropriation  ordinances.  Continued. 
tcwns  and  villages  incorporated  and  acting  under  special  charters, 
but  applies  only  to  cities  and  villages  incorporated  under  the  gen- 
eral law.     Culhertaon  et  al.  v.  City  of  Fulton  et  al.  30. 

10.  Extent  of  power  as  to  rate  of  (lasesament — the  rule  in  special 
charters  controlled  by  subsequent  legislation.  Although  the  charter 
under  which  a  city  is  organized  may  limit  its  power  of  taxation  to 
one-half  of  one  per  cent  of  the  assessed  value  of  taxable  property, 
yet  it  may,  by  a  majority  of  the  members  of  its  council,  exceed  the 
rate  so  limited,  under  the  provisions  of  the  "Act  authorizing  cities, 
incorporated  towns  and  villages  to  construct  and  maintain  water 
works,"  approved  April  17, 1873,  and  "An  act  in  relation  to  the  rate 
of  taxation  in  cities,  villages  and  incorporated  towns,**  approved 
May  30, 1881,  and  "An  act  in  relation  to  the  levy  and  collection  of 
taxes  for  sewerage  and  wat«r  works  in  cities  of  this  Slate,**  approved 

'  June  21, 1883.  These  acts  may  be  regarded  as  repealing  the  limita- 
tion in  such  special  charter  as  to  the  extent  or  rate  of  the  levies 
authorized.    Ibid.  30. 

BOAD  AND  BRIDGE  TAX. 

11.  Only  one  assessment  in  each  year.  The  commissioners  of 
highways  are  authorized  by  law  to  make  but  one  levy  of  road  and 
bridge  taxes  for  each  year.  When  a  levy  is  once  made  their  power 
is  exhausted  for  that  year.  St,  Louis  Bridge  and  Tunnel  Railroad 
Co,  V.  The  People  ex  rei.  Baker,  Collector,  627. 

12.  Time  and  manner  of  making  levy.  The  commissioners  of  high- 
ways, in  making  a  levy  of  a  road  and  bridge  tax,  can  only  act  in 
the  manner  and  at  the  time  specified  in  the  statute.  They  must 
exercise  the  powers  conferred  upon  them  by  the  legislature  as  they 
are  given,  or  their  acts  will  be  nugatory.  8t,  Louis  Nat,  Stock 
Yards  v.  The  People  ex  rel.  Baker,  Collector,  22. 

13.  Completing  levy  at  am,  adjourned  meeting.  The  statute  requires 
the  commissioners  of  highways  to  meet  to  determine  the  rate  per 
cent  of  road  and  bridge  taxes,  at  the  same  place  of  meeting  of  the 
town  board  of  auditors,  on  the  day  of  the  semi-annual  meeting 
which  precedes  the  annual  meeting  of  the  county  board ;  and  if 
they  fail  to  meet  and  enter  upon  the  consideration  of  the  matter, 
but  meet  and  make  the  levy  at  a  later  date,  their  action  will  be  void. 
Ibid.  22. 

14.  But  when  the  commissioners,  or  two  of  them,  meet,  and  the 
question  of  fixing  the  rate  of  the  road  and  bridge  tax  is  brought 
up,  but  not  finally  decided,  and  the  meeting  is  adjourned  to  a  fixed 
day  when  there  is  a  full  attendance  of  the  board,  and  the  rate  is 
then  fixed,  the  levy  will  be  valid  and  binding.    Ibid.  22. 

15.  Rate  of  levy  in  excens  of  sixty  cents.  The  commissioners  of 
highways,  with  the  consent  of  a  majority  of  the  town  auditors,  prop- 
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erly  obtained,  may  levy,  in  view  of  some  contingency,  an  additional 
rat«  of  taxes,  not  exceeding  forty  cents  upon  the  $100 ;  but  this  levy 
must  be  made  at  the  same  time  the  ordinary  levy  is  made.  There 
is  no  authority  of  law  for  two  levies  of  such  taxes  for  the  same  year. 
They  can  make  but  one  levy  and  one  certificate.  SL  Louis  NaU 
Stock  Yards  v.  The  People  ex  rel.  Baker,  Collector,  22. 

16.  When  the  commissioners  of  highways,  after  levying  and  cer- 
tifying the  road  and  bridge  tax,  again  meet,  and  with  the  consent 
of  the  board  of  town  auditors  levy  an  additional  tax  to  meet  certain 
contingencies,  and  certify  the  same,  the  latter  levy  will  be  void, 
and  it  will  be  error  to  render  judgment  against  lands  for  such  tax. 
Ibid.  22. 

Judgment  including  costs  not  eabned. 

17.  Not  valid  in  support  of  a  tax  deed,  H  a  judgment  against 
land  for  taxes,  etc.,  has  included  therein,  as  cost«,  any  fees  not  then 
due  and  earned,  but  to  accrue  subsequently  to  the  entry  of  the 
judgment,  this  will  be  a  fatal  error,  and  no  title  will  pass  by  the 
tax  deed  made  on  such  judgment.     Combs  et  al,  v.  OoJT,  431. 

18.  The  costs  referred  to  in  the  statutory  form  of  the  judgment 
order,  are  only  those  which  have  accrued  and  become  fixed  cliarges 
on  the  land  taxed,  prior  to  the  entry  of  judgment.  The  only  ele- 
ments which  can  enter  into  the  judgment,  properly,  are  the  taxes, 
interest,  penalties  and  costs  then  due  and  unpaid.  After-accruing 
fees,  by  virtue  of  the  statute,  become  charges  on  the  particular  lot 
or  tract  of  land.  Those  accruing  prior  to  the  sale,  may  be  collected, 
along  with  the  judgment,  by  sale  of  the  land,  while  those  accruing 
after  the  sale,  viz.,  for  cancellation  of  the  certificate  of  sale,  and  for 
issuing  certificate  of  redemption,  accrue  only  when  those  services 
are  performed.    Ibid.  431. 

Notice — as  a  prebequisite  to  a  deed. 

19.  A  strict  compliance  with  the  statute  in  respect  to  the  service 
of  notice  of  the  purchase  and  when  the  time  of  redemption  will 
expire,  and  of  the  proof  thereof,  is  a  prerequisite  to  the  making  of 
a  valid  tax  deed.     Gage  v.  Stevart  et  al.  207. 

20.  Notice — amendatory  act  of  2679 — its  operation  as  respects  sales 
made  prior  thereto.  The  requirements  of  section  216  of  the  Revenue 
law,  as  amended  in  1879,  not  included  in  that  section  before  such 
amendment,  are,  that  service  of  notice  shall  be  had  upon  "the  owner 
of  or  parties  interested  in  said  land  or  lot,  if  they  can,  upon  diligent 
inquiry,  be  found  in  the  county,"  etc.  Provision  is  made  for  pub- 
lication in  case  the  land  or  lot  is  imoccupied,  or  the  person  in  whose 
name  it  is  assessed,  or  the  owners  or  parties  interested  therein,  can 
not  be  found  in  the  county,  or  if  the  owners,  etc.,  are  unknown  to 
the  purchaser  or  his  assignee,  publication  may  be  made  as  to  them, 
as  imknown  owners,  etc.    Ibid.  207. 
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21.  This  amendment  of  1879  was  intended  to  take  effect  in  pre^ 
eenti  as  to  all  notices  to  be  thereafter  served,  and  to  apply  -to  all 
purchasers  at  tax  sales  and  their  assignees,  irrespective  of  when  the 
sales  for  taxes  were  made.  The  amended  act  applied  to  all  steps  to 
be  taken  after  it  went  into  effect,  and  which  could  be  performed 
according  to  its  requirements.  This  construction  does  not  give  the 
act  a  retrospective  operation.     Gage  v.  Stewart  et  al,  207. 

22.  A  retrospective  effect  will  not  be  given  to  a  statute,  unless  the 
legislative  intent  that  it  shall  so  operate  is  clearly  manifested.  But 
no  such  effect  is  sought  to  be  given  to  this  statute.  It,  for  the  pro- 
tection of  those  having  the  right  to  redeem,  required  that  notice 
be  served  upon  the  O'wner,  if  to  be  found  in  the  county,  at  least 
three  months  before  the  expiration  of  the  time  of  redemption.  The 
amendment  in  no  way  affects  or  applies  to  the  sale,  or  any  of  the 
precedent  steps  lawful  imder  the  former  statute,  but  relates  solely 
to  acts  to  be  performed  by  the  purchaser  or  his  assignee  subsequent 
to  its  taking  effect,  and  by  which  his  inchoate  right  in  the  laud 
may  ripen  into  a  title.    Ibid.  207. 

23.  These  requirements— of  giving  notice  of  the  sale,  when  the 
time  of  redemption  will  expire,  and  making  proof  thereof  to  the 
clerk— are  in  the  nature  of  remedies  to  be  pursued  by  the  purchaser 
or  holder  of  the  certificate  of  purchase,  to  mature  and  perfect  his 
title  to  the  land  under  the  tax  sale.  As  to  all  those  acts  which  could 
be  performed  by  the  purchaser  or  his  assignee  after  the  statute  be- 
came in  force,  it  necessarily  operated  prospectively.    Ibid.  207. 

24.  This  amendatory  act  of  1879,  in  requiring  notice  to  be  served 
on  others,  not  before  included,  of  the  time  when  redemption  from 
a  tax  sale  would  expire,  is  not  void,  as  impairing  the  obligation  of 
the  contract  between  the  State  and  the  purchaser  at  the  tax  sale. 
Ibid.  207. 

Service  op  notice. 

25.  Of  the  affidavit — its  requisites — in  showing  proper  service  of 
notice,  A  tax  purchaser's  affidavit  of  the  service  of  notice  of  his 
purchase,  etc.,  stated  that  he  served,  or  caused  to  be  served,  a  notice 
of  his  purchase  at  such  tax  sale,  etc.,  as  in  other  affidavits  thereto 
attached  is  more  fully  set  forth,  on  every  person  in  the  actual  pos- 
session or  occupancy  of  such  lands  or  lots.  The  affidavit  therein 
referred  to  is,  that  affiant  visited  the  lots  on  April  25, 1884,  for  the 
purpose  of  serving  notice  "on  the  occupant,  but  there  was  no  person 
in  the  actual  possession  or,  occupancy  of  said  lands  or  lots  on  said 
day,  except  as  liereinafter  stated.  Deponent  is  acquainted  with  said 
lands  or  lots,  and  said  lands  or  lots  were  fenced,  and  in  possession 
of  some  person  or  persons  unknown  to  this  affiant;  and  no  person 
was  in  actual  possession  or  occupancy  of  said  lands  or  lots,  or  any 
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part  thereof,  except  as  hereinbefore  stated,  for  more  than  three 
months,**  etc.:  Held,  that  as  the  affidavit  failed  to  show  the  land  was 
vacant  and  unoccupied,  It  was  fatally  defective  in  failing  to  show 
a  service  of  notice  on  the  occupants  X)r  persons  in  actual  possession. 
Combs  et  al.  v.  Ooff,  431. 

26.  The  purchaser  at  tax  sale,  before  he  is  entitled«to  a  deed,  and 
in  order  to  invest  the  county  clerk  with  authority  to  execute  the 
same,  must,  by  his  affidavit  or  affidavits,  show  a  strict  compliance 
with  iiection  216  of  the  Revenue  act.    Ibid.  431. 

Grounds  por  injunction. 

27.  The  action  of  an  assessor  is  final,  so  far  as  the  interposition 
of  a  court  of  equity  is  concerned,  unless  it  can  be  shown  that  the 
assessment  was  fraudulently  made,  or  that  the  property  assessed 
was  not  liable  to  taxation,  or  the  legislature,  in  authorizing  the  tax, 
has  disregarded  or  transcended  the  principles  of  equality,  or  when 
a  tax  has  been  levied  not  authorized  by  law.  La  Salle  and  Peru 
Horse  and  Dummy  Railroad  Co,  v.  Donoghue,  27. 

TENANCY  BY  THE  ENTIRETY. 
Conveyance  to  husband  and  wife. 

1.  Where  the  owner  of  land  conveyed  the  same  to  *T.  0.,  and 
8.  O.,  his  wife,  and  their  heirs  and  assigns  forever,"  in  1825,  it  was 
held,  that  the  conveyance  being  to  a  husband  and  wife,  they  took 
the  estate  granted  as  tenants  by  the  entirety,  and  neither  one  was 
capable  of  claiming  or  holding  adversely  to  the  other.*  Orthvein 
Y.  Thomas  et  al.  554. 

TRIAL  BY  JURY. 
In  chancery.    See  CHANCERY,  4,  and  28  to  34. 

TRUSTS  AND  TRUSTEES. 
Whether  a  trust  arises. 

1.  One  creditor  receiving  assignment  of  other  securities,  whether 
he  takes  as  trustee  for  another  creditor.  A  partnership  firm  being 
indebted  to  A  in  the  sum  of  $25,000  and  to  B  in  the  sum  of  $15,000, 
and  in  failing  circumstances,  it  was  agreed  by  the  parties  that  A 
should  advance  to  the  debtor  firm  $15,000  and  B  $5000,  which  was 
done,  and  judgment  notes  were  given  by  the  debtors,  to  A  for 
$40,000,  and  to  B  for  his  $15,000  and  further  advances,  but  the  note 
to  A  was  left  with  the  debtor  firm,  who  agreed  to  enter  judgment 
thereon  if  necessary  to  protect  A.  Afterward  B,  by  persuasion  and 
threats,  obtained  possession  of  A's  note,  and  took  steps  for  the  entry 

*  See  Cooper  v.  Cooper,  76  111.  57;  Almond  v.  Bonnell,  id.  537;  Harrer 
V.  Wallner,  80  id.  197. 
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of  judgment  on  his  own  notes.  To  prevent  this,  A  agreed  to  guar- 
antee the  payment  of  $10,000  of  the  debt  of  B,  and  that  if  judgment 
should  be  entered  for  the  balance  of  B's  debt,  it  should  have  pri- 
ority over  any  judgment  in  favor  of  A.  New  notes  were  given  to 
B,  $10,000  of  which  were  guaranteed  by  A,  and  all  the  notes  were 
left  with  an  attorney  imder  a  letter  of  direction,  signed  by  A  and  B, 
that  no  judgment  should  be  taken  on  any  of  them  without  the  order 
of  A.  The  debtor  firm  afterward  gave  judgment  notes  to  other  per- 
sons, and  notified  A  of  that  fact,  and  induced  him  to  accept  notes 
and  accounts,  or  run  the  risk  of  getting  nothing.  The  guaranteed 
notes  were  paid,  and  part  of  the  residue  due  to  B,  who  obtained 
judgment  for  the  balance,  and  by  creditor's  bill  sought  to  coerce 
payment  of  his  judgment  from  A,  on  the  ground  that  A  held  the 
notes  and  accounts  assigned  to  him,  as  trustee :  Heldf  that  a  decree 
holding  A  liable  was  erroneous,  and  that  the  bill  should  have  been 
dismissed.  Wight  et  al,  v.  Sampter  et  al.  167. 
Of  a  devisb  in  trust.    See  WILLS,  5,  6,  7. 

VENDOR  AND  PURCHASER. 

PRE-EXISTrNG  INCUMBRANCE. 

1.  Agreement  by  vendor  to  protect  against  it.  Where  one  conveys 
land  which  is  subject  to  a  mortgage,  and  afterward  gives  his  grantee 
a  bond,  that  the  grantor  will  pay,  or  cause  to  be  paid,  all  liens  against 
the  land,  whether  by  mortgage  or  otherwise,  within  a  given  time, 
the  grantee  will  not  be  bound  to  pay  the  incumbrance,  but  may 
rely  on  its  payment  by  the  obligors  in  his  bond.  Howelly  Admr,  y. 
Moores,  67. 

2.  Measure  of  damages— for  breach  of  bond  to  discharge  incum" 
brance.  Where  the  grantor  of  land,  by  a  warranty  deed,  gives  to 
his  grantee  a  bond,  conditioned  that  he  will  discharge  and  satisfy 
a  mortgage  thereon  within  a  given  time,  the  executory  contract 
embodied  in  the  bond  will  be  u  security  independent  of  the  cove- 
nants in  the  deed,  and  for  its  breach  the  obligee  will  be  entitled  to 
recover  such  damages  an  are  the  necessary,  natural  and  proximate 
result  of  such  breach.  The  measure  of  his  damages  when  the  title 
is  lost  by  foreclosure  sale  under  the  mortgage,  will  be  the  actual 
consideration  which  he  paid  for  the  land,  with  six  per  cent  interest 
thereon  from  the  time  of  eviction.    Ibid.  67. 

3.  In  this  case,  the  purchaser  of  a  tract  of  land  July  1,  1874, 
conveyed  to  his  grantor,  as  the  purchase  price,  two  town  lots,  then 
worth  $500,  and  gave  his  note  for  $1000.  The  deed  recited  $2000  as 
the  consideration.  The  prior  grantor  gave  the  purchaser  a  bond, 
in  the  sum  of  $2000,  conditioned  that  the  former  should  pay  off  and 
discharge  all  liens  on  the  land,  by  mortgage  or  otherwise.    The 
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land  -was  sold  under  a  pre-existing  mortgage,  and  the  purohaser 
•was  evioted  in  1878.  In  a  suit  to  fix  the  liability  of  the  grantor,  the 
court  ordered  the  purchaser's  note  of  $1000  to  be  returned,  and  in 
addition  gave  him  as  damages  $500, — ^the  value  of  the  lots, — with 
six  per  cent  interest  thereon  from  July  1, 1874:  Held,  that  the  in- 
terest on  the  $500  should  not  have  been  allowed  from  July  1, 1874, 
but  only  from  the  time  of  the  eviction,  in  1878.  Howelly  Admr.  v. 
Moores,  67. 

WAIVER. 

As  TO  CONDITION  IN  A  CONTRACT. 

1.  By  whom  it  may  he  waived.    Bee  CONTRACTS,  20. 

iNStrRANCE^— PROOFS  OP  LOSS. 

2.  Waiver  of  defects.    See  INSURANCE,  1,  2,  3. 

In  proceeding  for  condemnation. 

3.  Waiver  of  error  therein— by  land  owner.  See  EMINENT  DO- 
MAIN, 11, 12. 

Contract  of  sale. 

4.  Waiver  of  objection  to  the  quality  of  article  sold.  See  CON- 
TRACTS, 11. 

W.VREHOUSES  AND  WAREHOUSEMEN. 

FEAUDUIiENT  WAREHOUSE  RECEIPTS. 

1.  Statutes— title  oj  act  relating  to  penally.  Section  25  of  "An  act 
to  regulate  public  warehouses,  and  the  warehousing  and  inspection 
of  grain,"  and  to  give  effect  to  article  13  of  the  constitution  of  this 
State  in  the  imposition  of  a  penalty  or  pimifihrnent,  is  not  void 
merely  because  the  particular  matter  of  that  section  is  not  embraced 
in  tJie  title  of  the  act.  The  section  is  germane  to  the  purposes  of 
the  act  as  stated  in  its  title.    Sykes  v.  The  People,  117. 

2.  Sections  124  and  125  of  the  Criminal  Code — whether  repealing 
section  25  of  the  Warehouse  act.  Section  25  of  the  act  regulating 
public  warehouses,  which  denounces  the  punishment  of  warehouBe- 
men  for  the  issue  of  fraudulent  warehouse  receipts,  is  not  rei>ealed 
by  sections  124  and  125  of  the  Criminal  Code.  They  are  not  so  re- 
pugnant as  to  work  a  repeal  by  implication.    Ibid.  117. 

3.  Section  25  of  the  Warehouse  act  is  directed  against  the  issue 
of  fraudulent  receipts  by  public  warehouses  and  warehousemen, 
and  because  of  the  public  capacity  in  which  they  act,  while  sec- 
tions 124  and  125  of  the  Criminal  Code  are  directed  against  every 
person  who  shall  "fraudulently  make  or  utter  any  receipt  or  other 
written  evidence  of  the  delivery  or  deposit  of  any  grain,"  etc.,  upon 
any  wharf  or  place  of  storage,  or  in  any  warehouse,  mill,  store  or 
other  building,  and  includes  places  of  storage  which  are  not  public 
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warehouses.  In  the  first  case,  the  offense  consists  solely  in  issuing 
the  receipts,  from  which  a  fraudulent  result  may  occur  to  another ; 
while  in  the  last,  it  is  made  to  consist  in  the  making  or  uttering  of 
the  receipt  for  a  fraudulent  purpose  or  with  a  fraudulent  intent. 
Sykea  v.  The  People,  117. 

4.  What  will  constitute  cc  false  and  fraudulent  receipt — character 
of  the  intent.  If  a  public  warehouseman  issues  warehouse  receipts 
for  a  particuli^r  kind  of  grain  or  seed,  and  pledges  the  same  as  col- 
lateral security  for  a  loan,  when,  in  fact,  he  has  no  such  grain  or 
seed  in  store,  and  no  such  grain  or  seed  has  been  deposited  by  the 
person  to  whom  the  receipts  are  issued,  such  receipts  will  be  false 
and  fraudulent,  and  the  warehouHeman  issuing  the  same  will  be 
liable  to  indictment  and  punishment,  even  though  he  may  have 
had  a  large  quantity  of  the  specified  grain  or  seed  at  his  place  of 
business  as  a  dealer  in  the  article,  but  which  is  disconnected  with 
his  warehouse.    Ibid.  117. 

5.  Warehouse  receipts  being  assignable  by  indorsement,  so  as 
to  transfer  the  property  they  represent,  the  issue  of  a  false  receipt 
for  grain  not  in  store,  although  issued  to  a  party  having  knowledge 
of  its  being  false,  is  a  violation  of  the  statute.  By  the  issue  of  such 
receipt  the  holder  is  furnished  with  the  means  of  perpetrating  a 
fraud  on  the  public.  The  intent  with  which  such  receipt  is  issued 
is  immaterial.  The  intent  necessary  to  constitute  this  offense  re- 
lates alone  to  the  intent  to  issue  the  receipt  knowing  it  to  be  false. 
Ibid.  117. 

6.  Where  a  public  warehouseman  issues  to  another,  as  collateral 
security  for  a  loan,  warehouse  receipts  of  grain,  knowing  that  the 
grain  therein  purporting  to  be  represented  is  not,  in  fact,  in  store, 

'  as' therein  designated  and  described,  the  crime  created  by  section 
25  of  the  Warehouse  act  is  committed ;  and  it  will  be  immaterial 
whether  the  defendant  intended  a  fraud  on  the  person  to  whom 
issued,  or  other  persons.  And  the  fact  that  the  person  to  whom  the 
receipts  were  issued  may  have  known  there  was  no  grain  in  store 
called  for  by  the  receipt,  or  may  have  consented  to  the  removal  of 
the  grain,  if  deposited,  without  surrendering  or  cancelling  the  re- 
ceipts therefor,  will  not  exonerate  the  warehouseman  from  criminal 
liabiUty.    Ibid.  117.     ' 

WILLS. 
Rules  of  constkuction. 

1.  Intention  should  prevail.  The  rule  which  controls  all  others 
in  the  interpretation  of  wills  is,  that  the  intention  of  the  testator, 
to  be  gathered  from  the  entire  will,  must  govern.  Such  intention 
is  not  to  be  ascertained  from  any  particular  word  or  expression  used 
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in  the  will,  but  is  to  be  collected  from  all  the  words  and  all  the  pro- 
Tisions  as  a  whole.  At  the  same  time,  if  it  is  possible,  full  effect 
must  be  given  to  every  word  and  every  clause  of  the  will.  Jenka 
et  al,  V.  Jackson  et  al,  341. 

2.  In  case  of  inconsistent  provisions.  The  rejection  of  one  clause 
in  a  will  to  uphold  another  is  a  desperate  remedy,  to  be  resorted  to 
only  in  caaes  of  necessity.  While,  when  two  clauses  are  inconsistent 
and  irreconcilable,  the  last  must  prevail,  yet  the  later  clause,  if  such 
construction  can  be  fairly  given  it,  should  be  deemed  to  affirm,  and 
not  to  contradict,  the  earlier  clause.    Ibid.  341. 

3.  SeriMe  in  which  words  are  used  from  context.  While  the  general 
rule  is,  that  words  used  in  one  part  of  a  will  must  be  understood  in 
the  same  sense  when  used  elsewhere  in  the  same  instrument,  yet 
when  there  is  something  in  the  context  which  makes  a  diflfeivnt 
meaning  imperative,  as  that  otherwise  the  actual  intention  of  the 
testator  will  be  defeated,  or  a  prior  provision,  expressed  in  clear 
and  decisive  terms,  may  be  rendered  inoperative,  the  court  will 
presume  such  words  were  used  in  different  senses,  when  such  dif- 
ferent senses  are  not  strained  or  unnatural,  do  no  violence  to  the 
language  used,  lead  to  a  reasonable  conclusion,  and  harmonize 
otherwise  inconsistent  provisions.    Ibid.  341. 

Fbom  what  time  the  wHiL  speaks. 

4.  And  the  estate  devised  vests.  A  testatrix  devised  all  her  own 
property  to  A,  B  and  C,  her  grandchildren,  the  share  of  C  "to  be 
vested  in  a  trustee  for  him."  Under  a  power  of  disposition,  she 
also  devised  her  late  husband's  estate  to  D,  in  trust  for  the  same 
X>er8ons,  directing  that  the  "share  or  shares"  of  0  should  "go  to  and 
be  vested  in  a  trustee,"  for  his  benefit,  and  appointed  E  such  trustee: 
Heldy  that  the  will,  as  to  the  devise  of  the  testatrix's  own  property, 
spoke  from  her  death,  and  vested  G's  share  in  her  estate  in  £  on  her 
death,  but  not  his  share  in  the  property  devised  under  the  power, 
which  did  not  vest  in  E  imtil  C's  share  was  allotted  by  D.  The  first 
undivided  share  vested  immediately  in  E,  ia  trust,  but  the  other 
share  vested  only  when  the  division  of  the  estate  devised  under 
the  power  was  made  and  the  respective  shares  of  the  several  chil- 
dren were  ascertained  and  set  apart.    Ibid.  341. 

Of  a  devise  in  tbust. 

5.  Whether  devise  is  to  trustee  for  a  devisee.  A  testatrix  devised 
her  estate  to  A,  B  and  C,  her  three  grandchildren,  in  equal  shares, 
the  part  to  C  to  be  vested  in  a  trustee  for  him.  She  also  devised 
her  late  husband's  estate,  under  a  power  given  to  her,  to  D,  the 
father  of  the  three  children,  in  trust  for  them,  with  power  to  divide 
and  make  sale  of  the  last  named  estate,  and  appointed  £  as  trustee 
in  respect  of  the  share  allotted  to  C :    Held,  that  the  share  of  C  in 
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the  testatrix's  own  estate,  as  well  as  in  that  devised  under  the  power, 
was  vested  in  E,  in  tmst  for  G.    Jenka  et  al.  v.  Jackson  et  al,  341. 

6.  What  trueta  created  by  a  devise — double  trust,  A  testatrix, 
under  a  power  of  disposition  by  will,  devised  all  the  property  and 
estate  covered  by  the  power,  to  D,  in  trust  for  A,  B  and  0,  in  equal 
shares,  and  directed  that  the  share  of  A  should  be  "held  in  trust 

.  for  her,  as  aforesaid,"  so  that  the  net  annual  income  thereof  should 
be  paid  to  her  during  her  life,  free  from  the  control  of  her  hus- 
band, and  that  on  her  death  the  full  legal  title  to  the  share  allotted 
to  her  should  vest  in  her  heirs  other  than  her  husband,  and  the 
trustee  was  given  power  to  divide  such  estate,  and  to  make  sale  of 
the  same  :  Heldj  that  two  distinct  trusts  were  thereby  created,  the 
first  for  all  three  of  the  beneficiaries,  A,  B  and  G,  and  the  second 
for  A,  only,  which  was  to  continue  for  her  life.  The  first  trust  cov- 
ered all  the  property  devised  under  the  power,  while  the  latter 
merely  embraced  the  share  allotted  to  A.    Ibid.  341. 

7.  Power  of  sale,  when  applies  to  two  trusts  created.  The  will 
also,  provided  that  "the  trustee  ♦  *  *  under  this  item  of  my  will, 
shall  have  power  to  make  division  of  the  property  covered  by  the 
same,  to  receive  interest,  income,  rents  and  profits,  to  pay  taxes 
and  all  other  charges  thereon,  make  repairs  and  improvements, 
sell  and  convey,  and  do  all  other  acts  which  may  be  necessary  and 
proper  to  fully  execute  the  trust  reposed  in  him  :**  Held,  that  the 
powers  were  not  conferred  on  the  trustee  imder  one  of  the  trusts, 
but  applied  to  both  the  trusts,  so  far  as  they  were  applicable  to  both, 
or  either.    Ibid.  341. 

8.  Power  of  sale  in  successive  trustees — as  in  case  of  a  division 
of  the  estate.  A  testator  may  devise  his  estate  to  a  trustee  in  trust, 
for  the  benefit  of  named  beneficiaries,  to  be  divided  between  them 
by  such  trustee,  and  provide  that  on  a  division  the  share  of  one  of 
the  cestuis  que  tntst  shall  be  vested  in  another  trustee,  and  give 
a  power  of  sale  to  each  trustee  while  he  holds  the  legal  title.  A 
power  of  sale  in  the  first  trustee  while  holding  the  whole  of  the 
property,  is  not  inconsistent  with  a  like  power  of  sale  in  the  second 
trustee,  in  respect  to  the  property  vested  in  him.    Ibid.  341. 

9.  Power  of  sale  in  trustee — whether  limited  to  certain  purposes. 
An  estate  was  devised  to  a  trustee  in  trust  for  three  grandchildren 
of  the  testatrix,  children  of  the  trustee,  giving  the  latter  power  "to 
make  division  of  the  property,  to  receive  the  interest,  income,  rents 
and  profits  thereof,  to  pay  taxes  and  all  other  charges  thereon,  make 
repairs  and  improvements,  sell  and  convey,  and  to  do  all  other  acts" 
necessary  and  proper  to  fully  execute  the  trust :  Held,  that  the 
power  given  to  sell  and  convey  was  not  confined  to  sales  and  con- 
veyances to  enable  the  trustee  to  make  a  division  or  partition,  but 

48—127  III. 
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that  he  might  sell  and  convey  for  the  purpose  of  making  repaiis  or 
improvements  upon  the  unsold  portion  of  the  estate,  and  also  for  the 
purpose  of  paying  taxes  and  other  charges  thereon,  and  that  a  sale 
by  him  would  pass  the  title  to  the  purchaser.  Jenka  et  ah  v.  Jack- 
son et  aL  341. 

Devise  with  IjIMitation  over. 

10.  Who  toill  take  in  remainder— and  as  to  what  estate  toill  p(iss. 
When  a  devise  is  to  one  and  his  heirs,  or  to  the  heirs  of  his  body. 
It  is  competent  to  show  that  the  word  "heirs,"  or  "heirs  of  the  body," 
are  used  as  synonymous  with  the  word  "children"  or  "descendants," 
and  for  this  purpose  every  part  of  the  will  is  to  be  taken  into  con- 
sideration.   Summers  et  al,  v.  Smith  et  al.  645.  - 

11.  In  case  of  a  devise  of  the  homestead  of  the  testator  and  a  be- 
quest of  all  his  personal  estate  to  his  wife  for  life,  and  directing  that 
on  the  death  of  the  wife  the  homestead  shall  go  to  A,  his  younge.st 
son,  to  have  and  to  hold  the  same  to  himself  and  his  heirs  forever, 
in  the  absence  of  any  other  provision  in  the  will  showing  a  differ- 
ent intent,  A,  the  son,  will  take  the  fee  in  remainder,  which,  upon 
his  death  before  the  termination  of  the  life  estate,  will  pass  to  hi.s 
heirs.    Ibid.  645. 

12.  But  when  the  will  further  provides  that  on  the  wife's  death 
the  personal  property  shaU  be  equally  divided  between  the  testa- 
tor's three  sons,  A,  B  and  C,  except  the  household  furniture,  which 
the  wife  may  divide  among  his  daughters,  and  the  testator  devises 
another  farm  to  his  son  A,  and  gives  a  sum  of  money  with  which  to 
buy  a  farm  for  his  son  B,  and  the  will  then  provides  that  in  case  any 
of  his  sons  shall  die  without  heirs  ol.J^is  body,  the  real  estate  given 
to  him  shall  go  to  his  surviving  brothers  or  l^rother,  and  his  personal 
property  to  aU  the.  other  heirs,  equally,  anct^Hhe  youngest  son,  C, 
dies  before  the  termination  of  the  life  estate,  the  land  devised  to 
him  will  vest  in  fee  in  his  surviving  brothers,  and  will  not  go  to  his 
heirs  generally.    Ibid.  645. 

13.  Where  the  death  of  the  first  taker  is  coupled  with  circum- 
stances which  may  or  may  not  take  place,  as,  for  instance,  death 
under  age  or  without  children,  the  devise  over,  unless  controlled  by 
other  provisions  of  the  will,  takes  effect  according  to  the  ordinary 
and  literal  meaning  of  the  words,  upon  death  xmder  the  circum- 
stances indicated,  at  any  time,  whether  before  or  after  the  death 
of  the  testator.    Ibid.  645. 

14.  Where  lands  are  devised  to  the  sons  of  the  testatorin  severalty, 
and  the  will  provides  that  on  the  death  of  any  of  the  sons  without 
heirs  of  his  body  the  real  estate  given  to  him  shall  go  to  his  surviv- 
Ing  brothers  or  brother,  and  on  the  death  of  the  testator's  wife 
the  personal  property  given  to  her  for  life  is  to  be  equally  divided 
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between  his  three  sons,  this  will  indicate  that  the  three  sons  will 
be  alive  at  the  death  of  the  wife,  and  the  death  of  a  son,  in  the 
event  of  whioh  without  heii:s  of  his  body  the  real  estate  is  devised 
over  to  the  snrviving  brothers  or  brother,  and  the  personalty  to  all* 
the  other  heirs  equally,  must  have  been  subsequent  to  that  distri- 
bution.   Summers  et  al,  v.  Smith  et  al,  645. 

15.  In  case  of  a  devise  for  life  to  the  testator's  widow,  with  re- 
mainder to  a  son  and  his  heirs,  with  a  provision  that  in  case  of  the 
death  of  the  son  without  heirs  of  his  body,  the  estate  given  to  him 
shall  go  to  his  brothers  surviving  him,  the  devise  to  the  son  will  be 
of  a  fee,  determinable  upon  his  dying  without  heirs  of  his  body, 
and  the  devise  over  to  his  brothers  surviving  can  be  sustained  only 
as  an  executory  devise,  for  the  reason  that  a  fee  can  not  be  limited 
upon  a  fee.    Ibid.  645. 

16.  Where  the  devise  over  is  to  the  survivor  or  survivors  of  a 
class  to  which  the  first  devisee  belonged,  as,  to  surviving  brothers, 
it  necessarily  means  a  devise  to  a  person  in  being  at  the  death  of  tbe 
first  devisee,  and  so  must  relieve  the  devise  over  of  the  objection 
of  indefinite  remoteness.    Ibid.  645. 

Estate  tail. 

17.  At  the  common  law,  only  an  estate  for  life  under  the  statute. 
There  are  no  estates  tail  in  this  State,  but,  on  the  contrary,  when 
an  instrument  is  executed  which  would  at  common  law  be  held  aa 
creating  an  estate  tail,  our  statute  declares  it  shall  vest  only  a  life 
estate  in  the  grantee  or  donee  in  tail,  and  the  remainder  in  fee  in 
the  designated  heir  or  heirs.    Ibid.  645. 

18.  In  the  absence  of  anything  appearing  to  the  contrary,  Ian- 
guage  used  in  a  will  must  be  presumed  to  have  been  intended  ta 
have  the  legal  effect  which  the  law  assigns  to  it.  So,  language  used, 
which,  at  common  law,  would  create  an  estate  tail,  must  be  held  to- 
give  a  life  estate  in  the  first  taker  and  a  fee  in  the  heirs.   Ibid:  645. 

The  ruIjB  in  Shell y's  case. 

19.  Words  limiting  to  a  life  estate  in  the  first  taker— how  far  con- 
trolled  by  a  devise  of  the  remainder  to  his  "heirs."  Where  a  devise 
assumes  to  give  a  life  estate,  only,  to  the  first  taker,  and  the  re- 
mainder to  the  "heirs"  of  such  devisee,  the  person  designated  in 
the  will  as  a  life  tenant  merely,  will  tAke  an  estate  in  fee ;  and  the 
language  of  the  devise,  or  other  parts  of  the  will  showing  an  inten- 
tion to  give  only  a  life  estate,  will  not  control.  Carpenter  v.  Van^ 
Olinder  et  al.  42. 

20.  Although  a  testator,  in  making  a  devise  of  real  estate,  may 
have  intended  that  the  devisee  shall  take  only  an  estate  for  life, 
yet  if  he  afterwards  gives  an  estate  to  the  heirs  of  the  life  tenant  or 
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to  the  heirs  of  his  body,  the  law  "will  contravene  his  intention,  and 
vest  in  the  devisee  the  remainder  of  the  estate  or  the  fee.  Carpen^ 
ter  V.  Van  Olinder  et  al.  42. 

21.  Neither  the  express  declaration  that  the  ancestor  shall  have 
an  estate  for  his  life,  and  no  longer,  nor  that  he  shall  have  only  an 
estate  for  life  in  the  premises,  and  that  after  his  decease  it  shall  go 
to  the  heirs  of  his  body,  and  in  default  of  such  heirs,  vest  in  the 
person  next  in  remainder,  and  that  the  ancestor  shall  have  no  power 
to  defeat  the  intention  of  the  testator,  nor  that  the  ancestor  shall 
be  tenant  for  his  life  and  no  longer,  and  that  it  shall  not  be  in  his 
power  to  sell,  dispose  of  or  make  away  with  any  part  of  the  prem- 
ises, will  change  the  word  "heirs"  into  a  word  of  purchase,  in  a 
devise.    Ibid.  42. 

22.  The  manifest  intent  of  the  donor  can  not  control  the  legal 
effect  and  operation  of  the  word  "heirs,"  when  standing  for  the 
ordinary  succession  as  a  word  of  limitation,  and  render  it  a  word 
of  pmrchase.  If  the  term  "heirs,"  as  used,  comprehends  the  whole 
class  of  heirs,  and  they  become  entitled,  on  the  death  of  the  an- 
cestor, to  the  estate,  either  tn  the  same  manner  and  to  the  same . 
extent,  and  with  the  same  descendible  qualities,  as  if  the  grant  or 
devise  had  been  to  A  and  his  heirs,  then  the  word  "heirs"  is  a  word 
of  limitation,  and  the  intention  will  not  control  the  legal  effect  of 
the  word.    Ibid.  42. 

23.  The  term  "heirs"  must  be  used  as  a  mere  designation  of  one 
or  more  individuals,  or  a  new  import  given  to  it  by  superadded  or 
ingrafted  words  of  limitation  varying  the  sense  and  operation,  in 
order  to  make  it  a  word  of  pmrchase.  The  rule  in  Shelly'a  case, 
being  a  rule  of  law,  will  not  yield  to  the  intention  of  the  testator 
or  grantor.    Ibid.  42. 

24.  The  rule  in  Shelly' a  case  is  in  force  in  this  State  as  a  rule  of 
property,  and  the  question  of  intent  in  determining  whether  it  ia 
applicable  in  a  given  case  does  not  turn  upon  the  quantity  of  estate 
intended  to  be  given  to  the  ancestor,  but  upon  the  nature  of  the 
estate  intended  to  be  given  to  the  heirs.    Ibid.  42. 

25.  Former  decision.  The  decision  of  this  court  in  Belalay  v. 
Engel,  107  111.  182,  is  not  inconsistent  with  the  ruling  herein.  That 
case  is  clearly  distinguishable  from  this.  There,  the  word  "heirs" 
was  used  as  synonymous  with  the  word  "child"  or  "children."  Ex- 
pressions in  the  opinion  in  that  case,  so  far  as  they  indicate  a  differ- 
ent rule  from  that  here  announced,  must  be  regarded  as  overruled. 
Ibid.  42. 

26.  The  particular  case.  A  testator  devised  to  his  wife  and  three 
daughters  "the  use  of  all"  his  property  after  the  payment  of  his 
debts,  to  be  divided  between  them  "as  the  same  would  be  by  law 
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without  a  will,"  except  that  none  of  the  real  estate,  other  than  the 
wood  land,  be  sold  or  disposed  of,  "but  be  kept  sacred  for  their 
heirs:*'  Held,  that  the  widow  took  a  dower  estate  for  life,  and  the 
three  daughters  took  an  estate  in  fee  simple,  as  tenants  in  common, 
subject  to  dower,  and  that  either  heir  might  have  sold  her  estate, 
without  regard  to  the  others,  and  that  the  word  "heir,"  in  the  devise, 
was  not  used  as  the  equivalent  of  "child"  or  "children"  or  "issue." 
This  brings  the  case  within  the  rule  in  8helly*a  case.  Carpenter  v. 
Van  Olinder  et  aL  42. 

WORDS  AND  PHRASES. 
"Child"  and  "chtldrbn." 

YThen  used  in  a  statute — construed  to  emhraee  only  legitimate  chiU 
dren.    See  DESCENTS,  4. 
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